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il.  As  a  general  rule,  every  citizen  is  bound  to  serve  and  de- 
fend the  State  of  which  he  is  a  member,  as  far  as  he  is  capable. 
This  concurrence,  for  the  common  defence  and  general  security, 
is  one  of  the  principal  objects  of  every  political  association, 
and  without  this,  society  could  not  be  maintained.  When, 
therefore,  a  State  has  declared  war,  every  citizen  is  bound  to 
assist  in  carrying  it  to  a  successful  conclusion,  whatever  may 
**  his  individual  opinion  of  the  necessity  or  propriety  of  the 
resort  to  arms  by  his  own  Government.  Even  though  he 
"■ay  not  deem  the  objects  of  the  war  justifiable,  or  its  motives 
commendable,  he  is,  nevertheless,  bound  to  stand  by  the  State 
in  the  prosecution  of  that  war.     This,  however,  will  not  pre- 
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vent  his  directing  Ins  best  efforts  and  Influence  to  brin^  ab 
a  just  and  satisfactory  settlement  of  the  causes  of  the  w; 
K  lie  thinks  that  his  own  Govemmcnt  has  entered  into  the 
contest  rashly  and  inconsiderately,  he  may  seek  to  convince  it 
of  its  error,  and  to  induce  a  withdrawal  or  modification  of  ita 
pretensions,  and  a  concession  of  some  of  the  enemy's  demands; 
but,    however  justifiable  and   proper  his   efforts  to    restore 
.peace,  till  this  is  effected  the  State  is  entitled  to  his  ser\'icea 
carrying  on  the  war. 

S  2.  Although  every  man,  capable  of  bearing  arms,  is  bound 
to  take  them  up  if  required,  in  the  service  of  the  State,  this 
duty  1:4  limited  and  regulated  by  municipal  law.  At  present 
most  nations  maintain  regular  military  and  naval  forces,  which 
are  increased  in  time  of  war  by  volunteers,  militia,  or  new 
levies.'  Moreover,  the  soldiers  and  sailors  required  for  ca.ny- 
ing  on  military  operations  are  generally  enlisted  without 
compulsion,  which  greatly  mitigates  the  evils  of  war.  Kvea 
where  levies  arc  made  to  fill  up  the  ranks  of  tlie  army,  or  to 
supply  tlic  navj',  the  great  body  of  the  people  are  Icf^  to  pur- 
sue tlicir  ordinary  peaceful  avocations.'  Occasionally,  however, 
the  ptiblic  authorities  of  particular  places  call  out  all  citizens 
capable  of  carrying  arms ;  but  even  then  there  are  certain 
claswes  exempt  from  miUtary  duty.  Old  men,  women  and 
children  are,  in  general,  unfit  for  the  occupation  of  war,  being 
incapable  of  handling  arms,  or  of  supporting  the  fatigues  of 
military  service.  Magistrates,  and  other  civil  officers,  arc 
exempted,  their  time  being  occupied  in  the  administration  of 
justice  and  the  maintenance  of  order.  The  clergy  arc  also 
usually  exempted  from  military  service,  the  duties  of  their 
^profession  being  deemed  incompatible  with  those  of  war. 
All  these  classes,  which,  by  general  usage,  or  the  municipal 
laws  of  the  belligerent  State,  are  exempt  from  military  duty, 

'  The  laws,  rights,  and  duties  of  war  are  applic-tltle  no)  only  to  the 
army,  but  likewise  to  militia  and  corps  of  volunteers  complying  with 
the  lollowini;  condilions:— I.  Thai  they  have  at  thck  bead  a  perwin  re- 
xpoii§ib)c  (oT  his  subordinates  ;  3.  Tliiil  ihry  wear  some  settled,  (li<iunrnve 
IwiIkc  rcnijjnisiiljle  at  a  diMatice ;  3.  That  they  carry  arms  openly ;  and 
4.  Thai,  in  ilieir  operations,  ihev  roiiformcnthc  laws  and  customs  of  vnr. 
In  those  countries  where  the  militU  Torm  the  wholv  or  ran  of  the  army^ 
they  shall  be  included  under  the  denomination  of  'Army.' — BntswWi 
Conference,  i*!74.  Art,  9. 

*  It  is  obvious  that  in  the  present  condition  of  Europe,  and  th«  mean: 
adopted  by  the  several  great  militan-  powers  to  increase  their  forces,  tl; 
test  would  admit  of  very  considerable  qualifications. 
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subject  to  the  gcncml  rights  of  a  bclligcrcni  over  tlic 

•^a  person.     To  these  arc  added,  by  modern  iisagc,  all 

who  arc  not  organised  or  cullctl  into  military  service. 

[h  capable  of  its  duties,  but  who  are  left  to  puniuc  their 

pacific  avocations.     All  these   are  regarded  as  ntfrt- 

*tatMHtt. 

N'eirr  the  less,  it  often  happens,  in  caseof  invasions  and 

r  siege  of  fortified  towns,  that  not  only  merchants,  me- 

and  the  common  peasantry,   but  also  the   cler^, 

old  men,  women,  and  ex'en    children,  take    up 

tifld  render  good  service  in  tlie  common  defence.     In 

[4ii[  thj»  they   lose   tJie  character  of  ncn-eambatants,  and 

»e  subject  to  the  ordinary  rules  of  war.     Those    who 

)>de  their  peaceful  avocations  and  engage,  cither  directly 

[« IndtPectly,'  in  hostile  acts  towards  the  enemy,  whether  by 

Icrs  of  their  Government,  or  their  own  free  will,  are 

tU)  the  consequences  wliich  lawfully  result  from  sudiacts, 

:  to  Done  others.* 

1 4.  *i\s  war  cannot  be  carried  on  without  soldiers,'  says 

Van*!,  'it  is  evident  that  whoever  has  the  right  of  making 

«v,  his  also  naturally  that  of  raising  troops.'    This  is  true 

wh  irspcct  to  tlic  State  in  it*,  sovereign  capacity,  but  not  with 

w?ic«  to  the  particubr  departments  into  which  the  govcm- 

<US  of  the  State  is  divided.    The  Constitution  must  de- 

to  what  department  these  powers  shall  belong,  and 

rihc>'  shall  be  combined  or  separate.  In  most  European 

I^BtriM  thev-  both  belong  to  the  sovcre^n,  and  are  regarded 

(•  prerogative*  of  majesty.     In   England  the  sovereign  de- 

rtltta«ar,  but  he  cannot  compel  persons  to  enlist,  nor  can  he, 

*•  1*0.  Jccep  an  army  on  foot  without  the  concurrence  of  Par- 

'  TW  zmcd  forcn  of  tbo  bcllisTTcnis  may  he  compowd  of  comba* 
'  **•  Md  Boo>canilxii;iRt&.  In  tbe  cwM  of  bcinc  c.-ii^ured  by  the 
I  •wnj,  hMh  ooK  anii  the  otbcr  shall  enjoy  ilic  righu  of  pn<iimers  of 
[te^j)nts«Hs  CoiifrrrT,.!-.  iSrj.  .^rL  11.  Persons  in  the  virinity  of 
lbs  vhu  ''  '  :n[ianof  ihcTn,suchascorfe!i|N>ntlcDts, 

rtpoi"  '     .   contraciors,  ic.j  may  ilfio  l>e  m;t(Ic 

oT  KAr.     'I'lir«f  pet!iun&  should,  hovrcvor,  be  furnished  with  3. 
IPmnrd  ^ry  ;■  compcreni  ■uihoiity,  as  w'dl  as  With  a  ceriirkatc  of 
\n,  J4-     Sec  .ilso/o/r.  p.  S3. 
.'  dft  GtMt.  Kv.  hi.  ch.  it.  f  10  ;  ch.  nii.  {  14; ;  Burlama- 

Slfrti  J.-  U  j%'j/.  rl  lUt  (irmt,  loitic  v.  pt.  iv.  cJi.  i. ;  Phillitnore,  Ot$ 
,^  if,  vnL  iil  j4  "t*,  94  :  l>e  FeliM,  F>ri>it  dt  ta  Nat.,  &c.,  tome  ii 
~\i\l  Hitjnelme.  Drrniti'  Pub.  fnt.,  lib.  I  liL  t  aip.  x.\    R«al, 
XiH  <iamvtmtmumS,  lumr  •*.  th.  li.  see.  vu  {  H;  llcllo  Dtrtth* 
/,  pt.  it.  cap.  liL  f  4. 
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liamcnt  In  the  United  States,  Congress  alone  can  6 
war,  or  authorise  the  raising  of  troops.  The  general  rig 
the  State  to  raise  troops  is  a  part  of  thc/i«  eminerts,  or 
rior  right,  which  the  entire  body  may,  for  the  c«mnion 
exercise  over  the  individual  members  of  which  it  is 
posed. 

!  5-  If  every  citizen,  as  among  the  Romans,  look  hi: 
in  serving  in  the  army,  such  service  would  naturally  b< 
tuitous.  But  where  only  a  portion  arc  called  into  rat 
service,  while  the  others  are  left  to  pursue  their  ord 
avocations,  it  is  right  and  proper  that  those  wha  bear 
should  be  paid  by  those  who  do  not,  for  no  individual  is  I; 
to  do  more  than  his  proportion  for  the  service  and  dcfen 
the  State.  The  duty  of  the  State  to  support  its  trw 
evident,  and  its  right  to  levy  taxes  for  this  purpose  n 
from  its  general  sovereign  power  over  property  within  it 
ritor>',when  nccessit>*or  the  public  good  requires,  Jtisj 
of  theyW  eminensy  which,  when  it  regards  property,  is  ( 
by  writers  on  public  law  dominium  f^mimns.  This  righ 
by  some,  been  placed  on  the  ground  of  an  implied  consi 
individuals  to  part  with  a  portion  of  their  property  fi 
public  good,  while  others  regard  it  as  arising  from  the 
gations  uf  natural  equity,  tlic  obligation  to  contribute  t 
Support  of  the  Government  being  similar  to  other  obligi 
of  secondary  natural  law,  resulting  as  consequences  froi 
institution  of  civil  society.' 

16.  The  rights  and  duties  of  a  State,  with  respect  t 
support  of  its  soldiers,  are  not  Itmiletl  to  the  time  of 
actual  service  in  bearing  arms ;  the  provisions  made  for 
support  in  old  age,  or  when  disabled  by  toil,  stckne 
wounds — such  as  pensions.  as>-lums,  hospitals.  &c. — are,  1 
fore,  regarded  as  constituting  a  part  of  their  mihtary 
and  the  extent  of  these  provisions  generally  determine! 
character  of  the  State,  and  of  its  citizens,  for  humanity, 
roiMty,  and  good  government.  A  country  which  doe 
properly  support  and  pay  those  who  bear  arms  in  its  se 
will  soon  6nd  itself  without  the  means  of  defence,  a 
Government  which  leaves  those  who  have  wasted  ihcir  stre 
and  shed  tlicir  blood  in  its  service,  to  beg  their  bread  or  j 
with  want,  descr%'es,  as  it  will  always  receive,  the  contem 
'  Grotius,  dt  Jur.  D€t.  tu.  Pac.,  libL  i.  capt  L  §  6. 
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vmy  noble  imd  generous  heart.  Moreover,  if  the  State 
neglect  lo  provide  for  its  troops  regularly  and  systematicaUy, 
ftqr  will  provitie  for  themselves  by  pillage,  robbery  ajid 
BuaacrGS  while  in  the  field,  and  by  a  subversion  of  the  civil 
pwonnicnt  on  the  return  of  peace.  Il  is  only,  with  respect 
lotbcir  conduct  in  war,  that  Uie  provisions  made  by  State  for 
^support  of  its  troops  become  matters  of  serious  intcr- 
intcrest.  The  horrible  atrocities  committc-d  by  the 
BDpaid  troops  of  tlic  middle  ages  form  the  most  bloody  pages 
annals  of  history.' 
7-  Foreigners,  wlio  voluntarily  serve  a  State  for  stipulated 
jKjf.arc  called  mercaiarUs.  The  right  of  citizens  of  one  State  to 
be  ao  employed  by  anoilier,  and  of  tliis  other  to  so  employ  them, 
hi  often  been  discussed  by  publicists.'  That  any  citizen,  wit!) 
the  cDosent  of  hi^  own  State,  may  serve  another,  cannot  be  de- 
wi!.  But,  in  doing  this,  he  changes  his  nationality,  and  must 
dwtafter  look  for  support  and  protection  to  the  State  in 
•bosc  service  he  is  engaged.  The  right  of  a  State  to  per- 
mit its  citizens  lo  be  employed  in  the  military  service  of 
iMtbcr,  is  very  tjucstionablc,  but  tlie  right  of  this  other  to  so 
enptoy  them,  (with  such  permission,)  cannot  be  doubted.  The 
jMfT  of  doing  so.  is  a  very  different  question.  Mercenaries 
etlist  voluntarily,  for  no  State  has  a  right  to  require  such  scr- 
^  of  undomiciled  foreigners.  Domiciled  foreigners  may  be 
required  to  do  duty  in  the  militia,  or  the  civic  and  national 
tiatds,  for  the  preservation  of  order  and  the  enforcement  of 
Ifce  Uws,  within  a  reasonable  distance  of  their  place  of  domidL 
Btf  inch  duty  is  rather  of  a  cxvi\  than  a  niiUtary  character.  It 

'  tWlmii.  Middle  Ages,  ch.  ii 

'  Bjr  33  mnd  34  Vict,  c-  73  (Foreign  Enlisiment  Act),  if  .inj-  persoa 
■Vtoatbe  licence  Mf  Her  Majesty,  being  a  lliitiili  subject,  within  or 
*^ttnn  Her  Majesty's  dominxiiis,  accepts  any  commission  from  a  foieign 
Soieitwar  with  any  foreignState^t  peace  wiUi  Jler  Majesty,  oruhMhcr  a 
Ifltah  ubjeci  or  not,  within  Her  Majeitj-'s  dominions,  induces  any  oilier 
P*tt  t»  accept  any  uicb  commission,  be  ie  liat>le  10  fine  and  impriKrn- 


Bf  tlitf  common  Uw  of  England  it  k  an  indict.nble  offence  to  enter 
4b  ktvkc  of  a  foreign  (i«vi-mmcnt  witlioui  leave  of  the  Mveteign. 
l^fiBtihe  contcit  iHMwctn  Don  Carlos  and  Isabella,  the  late  t|>ueen  of 
Spda,  l*l^  rf,..^i-^^  Knit  .-tmcnt  Aci  was  su^iended  to  allow  British  sub- 
A"  l.iry  l^on  raised  in  England  for  the  cause  of  that 

^'  SanoTius  and  Rear.Adiniral    Sir  Charles  Napier 

•"wnwkd  lite  Kin )  of  IJonna  Maria  during  her  contest  for  the  throne 
'Jh»*»C*l  On  ihc  wther  h.ind, during  the l-ilc  Cnmcan  war,  the  Hrilish 
^^"■(natnt  rnixd  a  Oerman  and  aa  Italian  legion. 
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does  not  include  service  against  a  foreign  enemy,  nor  gen« 
military  service  in  a  civil  war.'  I 

S  S.  Partisan  and  guerrilla  troops  arc  bands  of  men,  si 
organised  and  self-control  led,  who  carry  on  war  against  j 
public  enemy,  without  being  under  the  direct  authority  of  ( 
State.  They  have  no  commissions  or  enlistments,  nor  arcti 
enrolled  as  any  part  of  the  military  force  of  the  State  ;  and  ( 
State  is,  therefore,  only  indirectly  responsible  for  their  U 
As  a  general  rule,  it  will  neither  recognise  their  acts  i 
attempt  to  save  them  from  the  punishment  due  for  their  v 
lations  of  tlic  laws  of  wax:    At  most,  the  Government  of 

I  Bynkershock,  Quaei/.  yiir.  Pu^.,  lib.  i.  cap.  xxii. ;  D«Uo_,  D<rA 
InttrnadoHixl.  pt.  ii.  cap.  i.  ^  5  ;  Wud,  Law  e/  Nalions,  vol.  ti.  p>  jj 
HeflW,  Droit  Jnltrrtalicnai,  §  62. 

In  1S61,  during  tlie  American  civ\\  war,  i1k  Itrili&h  Ciovcmiri 
declared  tliat  if  cnforccilcnlisuncnls  of  BritUh  itttjeUs  for  the  wnr  w 
persisted  in.  Ihc  Gavcrnnicnt  would  be  obliged  to  conceit  with  other  neul 
pou'crs  foi  the  prolcciion  of  their  respective  subjects ;  but  ncit] 
jrUic  Nonhcm  or  Southern  States  was  [he  discharge  of  any  Brill 
subject, cnli:i(cd  ;it:<iinsl  his  will,  refused  on  proper  rcprcscnuiioo.  Th 
is  no  intcrti.'itioiul  Iii»v  pr(ihibtlin>:  the  Covcmincnl  rtf  «ny  country  fit 
retiuirinc  aliens  to  scn'c  in  the  miliu;i  or  [inlice,  >'Ct  a;  the  abtivc-itu 
tioncd  date  the  British  Oovcrnincnt  intinuited  ihAi,  if  the  United  Stal 
pcnnittcd  no  altcrnsilvc  of  providing  lubstilutc^,  the  position  of  Brill 
subjects  til  be  embodied  in  that  militia  would  'call  for  e»-cry  CKCnl 
bcinj;  made  in  their  (avour  on  the  part  of  Her  Majesty's  (lovemmei 
The  British  Covcrnincm.  in  1S6;,  irifonncd  Mr.  Stuart  thil  as  a  gon 
principle  of  imcmational  law  neutral  aliens  ought  not  to  be  compelled 
perform  any  military  wrvicc  (i.e.  working  in  trenches),  but  that  altowai 
micbt  be  made  for  the  comhict  of  aulhoritiei  in  cilie*  under  tnanial  ll 
ana  in  daily  peril  of  ihe  enemy  ;  and  in  1864  ihe  nriiisti  GoTemmi 
saw  no  reason  la  interfere  in  the  case  of  neutral  foreigners  directed  to 
enrolled  as  a  locil  police  for  New  Orleans. 

Uy  the  United  Stales  Act.  April  14,  i8o;,  naturalised  .ilienx  1 
entitled  to  nearly  the  same  rights,  and  arc  charged  with  ihe  same  dutj 
as  the  native  inhabitants  ;  and  aliens  not  naturalised,  if  ibcy  have  all 
lime  ;is,»umi'd  ihe»^A/  of  voting  nt  a  SMf  ejection,  or  held  office,  1 
accordinjj  to  the  o|>inian  of  Mr.  Atloniey-Gcneral  H.itcs,  li.ibic  to 
Acts  for  enrolling  the  n.itiunal  forces.  (See  nho  Act,  3  March,  \% 
and  Act,  34  February',  1864. :  prodaitiation  of  President,  May  8,  18I 
This  was  acted  on  during  the  Americin  civil  war,  and  tacitly  acqtiicff 
in  by  the  British  Government. 

In  Engkind,  civic  and  national  guards  arc  unknown,  and  now  sen 
in  the  militia  and  yeomanry  is,  in  practice.  voUmlar)- ;  but  when  it  t 
enforced,  it  wems  never  to  have  been  aiiihoritaiively  decided  wbec 
an  alien  can  be  obliged  to  serve  therein  or  not.  Aliens,  even  if  natt 
Used,  are  «?cempt  mim  serving  the  office  of  parish  constable.  (R 
Ferdinard  de  Mierre,  5  Bur.  3790.)  Korean  they  be  obliged  to  serv< 
special  constables,  but,  if  willing  lo  act,  they  are  capable  of  bc 
appointed  (5  and  6  WilL  IV,  c,  43), 

It  is  interesting  to  note,  as  an  example  oF  this,  that  Louis  Napoli 
(afler^ards  Napoleon  IIIA  did  duty  as  a  special  constable  in  Fib 
Square,  London,  April  1S4& 
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wiafcs  at  thctr  crimes,  while  it  profits  by  their  depredations 
i^ontbc  enemy.  Questions  have  sometimes  arisen,  whether  a 
^alccui  properly  make  use  of  such  forces,  and  whether,  when 
tdccn  by  the  other  belligerent,  theyare  to  be  treated  as  ordinary 
priwncrs  of  u'ar.  The  answer  to  the  first  question  is  obvious. 
If  wihorised  and  employed  by  the  State,  they  become 
•  portion  of  its  troops,  and  the  State  is  as  much  respon- 
nblc  for  their  acts,  as  for  thcactsof  any  other  part  of  itsartny. 
Tbey  are  no  longer  partisans  and  gucrrilleros,  in  the  proper 
Kne  of  those  tt-rms.  for  they  arc  no  longer  self-controlled, 
but  carry  on  hostilities  under  tlic  direction  and  authority  of 
Uk  State.  The  solution  to  the  second  question  may  not  be 
quite  M>  obvious.  It  will,  however,  readily  be  admitted,  that 
tkc  .Hostile  acts  of  individuals,  or  of  bands  of  men,  ^nthout  tlic 
athority  or  sanction  of  their  own  Government,  are  not  legiti- 
mate acts  of  war,  and  therefore,  are  punishable  according  to 
tk  nature  or  character  of  the  offence  committed.  The  taking 
of  property  by  such  forces,  in  offensive  hostilities,  is  not  a 
bcSiprent  act  authorised  by  the  law  of  nations,  but  a  rebbery. 
So,  also,  the  killing  of  an  enemy  by  such  forces,  except  in  self- 
defence,  is  not  an  act  of  war,  but  a  murder.  The  perpetrators  of 
n»di  wis,  under  such  circumstances,  arc  not  enemies,  Iqjiti- 
loatcly  in  arms,  who  can  plead  the  laws  of  war  in  their  justifi- 
cuian.hut  they  arc  robbers  and  murderers,  and,  as  such,  may  be 
punished.  Their  acts  are  unlawful ;  and,  when  cipturcd,  they 
an  not  treated  as  prisoners  of  war,  but  as  criminals,  subject  to 
tfepunishment  due  to  their  crimes.  Hence,  in  modem  warfare, 
poniiaa  and  guerrilla  bands,  such  as  wo  have  here  described, 
an  tcgardcd  as  outlaws,  and,  when  captured,  may  be  punished 
llKnme  as  freebooters  and  banditti.  As  examples,  wc  refer 
toUwconduct  and  punishment  of  the  guerrill.i  bands,  in  Spain, 
iimr^  the  Peninsular  War,  and  by  General  Scott,  in  Mexico, 
tfaniiig  the  war  between  that  republic  and  the  United  States.' 
1 9-  Some  have  attempted  to  apply  this  rule  to  the  insur- 
9c>t  inhabitants  who,  under  the  autlioiity  of  the  State,  rise  en 
•fcwand  take  arms  to  repel  an  invasion.  The  distinction 
^Ktwccn  the  two  cases  is  too  manifest  to  require  an  extended 


.,  '  Ktnt,  Com.  en  Am.  Ijsvi,  voL  L  p.  94 ;  Vaitcl,  Droit  As  Gens,  liv. 
*  dL  i».  4  ■•^b ;  I'hiUimoti:,  On  int.  i.a:o,  vol  Hi.  {  96  ;  KIu1>cr,  Droit 
^Ctmi,i  sdj  ;  HautefcuiJk-,  /Jes  ^'aiions  Nsutui,  aLiii.cli.iL;  Scoit, 
^'^^lOtders,  Nw.  371,  Dec.  12,  1847. 
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discussion.     In  the  kind  of  g;uemlla  warfare  before  spoken  i 
the  individuals  composing  the  bands  acknowledge  no  an 
rity  but  that  of  their  own  chiefs.     They  derived  no  auth< 
from  the  State,  and.  the  State  is  no  more  responsible  for ' 
acts  than  for  the  unauthorised  acts  of  any  otlier  sut^e 
But,  in  tlic  case  of  a  levy  vn  masse,  the  inhabitants  are  i 
niscd  and  armed  under  the  direction  of   the  public 
riticSt  and  the  State  is  directly  responsible  for  their  acts.' 
guerrilla  warfare  the  individual  alone  is  responsible  for 

■  The  population  of  a  non-occupied  tcmior^,  who,  on  tlic  ap^ 
of  the  enemy,  of  their  own  accord  take  up  arms  lu  resist  the  invai 
troops,  without  having  hsut  time  to  organise  chemsclvcs  in  confonnili 
with  An.  9^  »hnll  be  cotuidcred  u  belligerent},  if  ihi:>-  respect  the  lai 
and  customs  of  war. — Bru.S3ch  Conference,  1874,  Art.  la 

In  1870  the  Pnt9sian&  required  each  French  franc-tireur  to   wear 
uniform  rcecKnIsahIc  at  };un-&hot  dLsiancc,  and  the  dbtiitcttve  tnaria  < 
such  unibmi  tn  be  inscpAiabtc  from  his  person.     In  this  case  he  traul 
be  treated  as  an  enemy  of  war. 

A  corps  of  francs-tirciUT, '  Lcs  partisans  dc  Ccrs,'  had  papers  idxnriE 
(hat  tlicy  wercin  the  Cuvemmcnt  service:  their  officeri  hekl conunissiao 
and  their  niilitar>'  character  w-as  admitted,  though  ihcir  only  distinctif 
marks  were  a  red  sash,  bhick  cnat,  arul  Calabrian  hnl.  fttit  the  orieiii 
type  of  franc-tircur  carried  no  papers,  wore  no  rccoeni«^ible  uninn 
nor  wrerc  the  chiefs  of  bands  responsible  to  any  superior  oftkcr. 

The  Trenitan  Governors  punished  with  death  everj-one  who  ^ool 
lake  up  tails  or  place  obstacles  on  tlie  hne&  of  railway,  or,  when  tl 
ollender  could  not  tie  discovered,  imposed  a  fine  of  i,oco  ilialen  on  til 
nearest  commune. 

A  notice  at  St  Mihiel  declared  that  francs-tireurs  or  otber  pecsM 
bearing  arms,  but  not  wearing  uniforms  so  as  lo  distinguish  them  ftoi 
the  civil  population,  were  by  the  '  Pra^^ian  laws  uf  war '  punishable  m] 
death.  Another  notice  at  Vendresse  declared  that  persons  in  plal 
Clolltes  fighting  without  papers  or  atithoriwition  from  their  (^nvcmmcfl 
would  be  tried  by  court  martial,  and  univnced  to  ten  ycin.'  impriMH 
ment,  or,  in  aggravated  cases,  executed. 

No  cite  presented  itself  durinj;  the  war  of  1870  which  had  bi 
been  provided  for  in  the  American  instructions  {if<  ix  36  el  uq^,  excef 
perhaps,  the  offence  of  concealing,  in  an  occupied  district,  arms  or  pfi 
visions  for  ibc  enemy.  This  offence  was  punished  by  the  United  Stau 
during  the  civil  war  by  sacking  and  buromg  »ny  house  in  an  occiipt4 
district,  found  to  contain  such  stores.  In  France,  the  village  in  a 
occupied  district,  harbouring  fruics-lireurs  or  troops  of  that  cbaractfl 
was  set  on  lire. 

The  Prussian  military  code,  if  it  really  exist*  in  a  »cparatc  ao 
complete  fonn,  ii  inaccessible  to  the  public,  but  maybe  studied  all  ll 
lantc  in  the  American  Instniclion*.  Mark  out  of  tliem  the  urtxclc  whii 
under  certain  conditions  sanctions  a  levy  tn  miute,  aud  &ul»lunitally  tl 
two  cndcs  nrc  identical.  Incendiarism  was  practised  in  America  durii 
the  civil  war  tn  a  punishment,  so  was  it  also  by  llie  Prussians,  but  boi 
nntions  seem  to  have  a  strong  suspicion  that  the  punishment  is  a  ba 
baroua  one.  ll  is  not  mentioned  in  the  American  instructions,  itor  was 
alltldcd  to  in  the  minaiof>-  proclamations  put  foidi  by  the  Fnissiaq 
Kdvnnls,  Crrmaiu  in  Franc*. 
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but  where  the  mass  of  the  people  of  a  city  or  district 

amLi  under  the  direction  of  the  Government,  they  liave 

ic  a  IcEitimatc  part  of  the  army,  and  the  whole  State  is 

iblc  witli  any  breach  of  Uie  laws  of  war  which  they 

commit.     Any  non-comlkatant  may  become  :i  combatant 

Jt  tncum'ng  any  other  penalty  than  that  of  being  made 

:t  to  the  laws  applicable  to  active  belligerents.     If  cap- 

thcj-  arc  entitled  to  the  treatment  of  ordinary  prisoners 

r.  The  law  of  nations  has,  not  unfrequcntly,  been  violated 

lEuropcan  wars  by  disregarding  the  distinction  which  we 

here  pointed  out  between  the  unauthorised  acts  of  self- 

titutul  guerrilla  bands,  an<I  the  autlioriscd  acts  of  levies  en 

St.  nrv;ani.-M.'d  and  armed  under  the  authority  of  the  State. 

|T!ic  Fmnch  generals,  in  the  I'eninsuUr  War,  often  punished 

|<Bec  all  Spanish  pca.sants  found  in  arms,  whether  or  not  under 

'  l&e  iuthoritj'  and  direction  of  their  own  Govcnimcnt.     And, 

I  ^  tbc  invasion  of  France,  in   1814,  the  allies  punished  with 

l^ththe  anncd  French  peasants,  although  they  had  been 

levied  and  forced  to  bear  arms  by  the  local  authorities,  under 

li«  pnicla  mat  ions  of  the  emperor.     The  projxrr  distinction 

w»  made  by  Wellington,  in  his  invasion  of  tlie  south  of 

Fraace,  in  1314.   Thetnx^s  of  Mma  and  MoHUo  committed 

tie  greatest  excesses  in  plundering  tlic  Frcndi  peasants.  This 

conduct   was  severely  rebuked  by  Wellington.      '  A  sullen 

encc  followed,'  says  Napier, 'for  Ihc  moment,  but  the 

ing  system  was  soon  resumed,  and  tJiis,  with  the  mis- 

tiicf  already  done,  was  sufficient  to  arouse  the  inhabitants  of 

I&larray.  as  well  as  those  of  the  Val  de  Baigorrt,  into  action. 

TV)-  commenced  and  continued  a  partisan  warfare  until  the 

Wic  of  Wellington,  incensed  by  their  activity,  issued  a  procla- 

nutian  calling  upon  them  to  tnkc  arms  openly  and  join  SohU,  or 

^PcKtabljr  at  home,  deciarhix  /'<■  would  othertvue  burn  their 

viBaget  and  hang  ait  the  inhabitants  .  .  .  Thus  it  happened 

UU,  notwithstanding  all  the  outcries  made  against  the  French 

I*  nsorting  to  this  system  of  repressing  the  warfare  of  pca- 

Bobin  Spain,  it  was  considered  by  the  English  general  both 

Justifiable  and  necessary.     However,  the  threat  was  sufficient 

fdc  Ac  occasion.'' 

I  la  A  distinction  is  sometimes  drawn  bct\vccn  hostilities 

'  Napier,  Hit(.  Penitaular  War,  b.  xxiii.  ch.  iii. ;  Alison.  }iUt.  of 
^"^t  cb.  Ixaiv.  vol.  iv.  p.  339 ;  Manning,  £miv  p/  .Vationt,  p.  1$^ 
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of  private  subjects  on  land  and  on  llie  high  seas,  but  it 
not  seem  to  rest  upon  a  substantial  foundation,  or  to  be 
ported  by  satisfactory  reasons.  Tlie  case  is  fully  pre 
in  the  following  extracts  from  the  commentaries  of  C 
Kent :  '  Although  a  state  of  war,'  he  says,  '  puts  a!l  tiic 
jccts  of  one  nation  in  state  of  hostility  with  those  of 
other,  yet,  by  the  customary  law  of  Kurope,  cvcrj'  indivi 
is  not  allowed  to  fall  upon  the  enemy.  If  subjects 
themselves  to  simple  defence,  they  are  to  be  considered 
acting  under  the  presumed  order  of  the  State,  and  areenli 
to  be  treated  by  tlic  adversary  as  lawful  enemies ;  and 
captures  which  they  make,  in  such  a  case,  arc  allowed  to 
lawful  prize.  But  they  cannot  engage  in  offensive  hostili 
without  the  express  permission  of  the  sovereign  ;  and  if 
have  not  a  regular  commission,  as  evidence  of  that  co' 
they  run  the  hazard  of  being  treated  by  Uie  enemy  as  lai 
banditti,  not  entitled  to  the  mitigated  rules  of  modern 
fare.'  But,  in  speaking  of  the  hostilities  of  private  subj 
on  tlic  hi{<li  seas,  he  says  :  '  Vessels  are  now  fitted  out 
cqui]>jjed  by  private  ad  venturers,  at  their  own  expense,  to  c 
against  the  commerce  of  the  enemy.  They  arc  duly  coi 
missioned,  and  it  is  said  not  to  be  lawful  to  cruise  witJjout 
regular  commiB-iion.  Sir  Mattheu'  Hale  held  it  to  be  a  dep 
dation  in  a  .subject  to  attack  the  enemy's  vessel,  except  In 
own  defence,  without  a  commission.  The  subject  has  bi 
repeatedly  discussed  in  the  Supreme  Court  of  the  Unit 
States  and  the  doctrine  of  the  law  of  nations  is  considered 
be.  that  private  citizens  cannot  acquire  a  title  to  hostile  p 
pcrty,  unless  seized  under  a  commission,  but  they  may  s 
lawfully  seize  hostile  property  in  tlteir  own  defence.'     If  th 

*  All  captures  made  by  privaic  vcskU  without  commission,  pan 
the  Crown  as  piiics  of  war,  or  ilroih  of  Admiralty.  This  is  (he  gem 
priic  law  of  Great  liritain,  of  France,  and  of  the  United  States.  1 
sani'C,  whirre  vessels,  commissioned  against  one  power,  seize  the  prop« 
of  another  with  whom  war  hits  siib!K:(|UL-iuI)-  lirokcn  «iit.  Ami  the  sai 
if  the  aiiHurc  tjc  m^tdc  by  a  lender  to  a  inan-of-ww,  if  it  l>c  vHhata 
authority  or  a  cominisiion,  allhoti;;h  it  \rt  manned  by  some  of  then 
of'W.ir's  crew.  (lUe  'Charlotte,'  5  K<>b.  AJm.  A".  280.)  But  ioHtrA  at 
a  ship's  bans  and  authoriwd  tenders  (the  •  Carl,'  2  Sf>.  J  rim.  /!.  26 1 ).  N 
commissioned  persons  have  no  ri^i*/  to  an)'  part  of  the  capiurc  ihey  n 
have  made,  but  the  EncUsh  priic  courts  have  often  awarded  a  rrconipei 
even  the  wholevalueof  the  priie,  to  the  raptors.  AUhoiigh  in  the  IJiij 
States  there  arc  in  strictness  no  lirvifi  of  Admiralty,  a  prise  taken  on 
the  abu«-e  tircumslances  b  condemned  to  the  OuveinmtDt,  aod  if 


Jatc  upon  the  enemy,  without  a  commission,  they  act 
thdr  peril,  and  arc  liable  to  be  punished  by  their  own 
Hgn  ;  but  the  enemy  is  not  warranted  to  consider  them 
criminAls,  and  as  respects  the  enemy,  they  violate  no  rights 
capture.  Such  hostilities,  without  a  commission,  arc,  how- 
r,  contrary  to  usage,  and  cxccedinf^ly  irregular  and  danger- 
and  they  would  probably  expose  the  party  to  the 
eked  severity  of  the  enemy  ;  but  Hicy  are  not  acts  of 
unlej^  committed  in  time  of  peace.  Vattel,  indeed, 
Uiat  private  ships  of  war,  witliout  a  regular  commission, 
mot  entitled  to  be  treated  like  captives  made  in  a  formal 
The  observation  is  rather  loose,  and  the  weight  of 
Hy  undoubtedly  is,  that  non-commis:iioncd  vessels  of  a 
;crent  nation  may  at  all  times  capture  hostile  ships,  with- 
ring  deemed,  by  tht-  law  of  nations,  pirates.  They  are 
il  combatants,  but  they  have  no  interest  in  the  prizes, 
may  take,  and  the  property  will  remain  subject  to  con- 
Idonnation  in  favour  of  the  Govcrnmunt  of  the  captor,  as 
\Jr^eftJir  Admiralty.  Tt  is  said,  however,  that  in  the 
Vailnl  States,  the  property  is  not  .strictly  and  technically  con- 
ilonncd  upon  tliat  principle,  but/«r^  riipublk^  ;  and  it  is  the- 
«tl«l  law  of  the  United  States  that  all  captures  by  non- 
mnuawsioncd  captors  are  made  for  the  Government.'  It 
cnUinty  is  not  easy  to  reconcile  the  languii^e  used  in  the 
diftnait  parts  of  these  extracts.  If  private  individuals,  who 
cng^c  in  oiTcnsivc  hostilities  on  land,  without  a  regular 
ftiBiinissioo.  '  arc  not  entitled  to  the  mitigated  rules 
ofnodcm  warfare,'  but  arc  liable  to  be  'treated  by  the 
enemy  as  lawless  banditti;'  if  .such  hostilities  on  the  high 
sew  are  *  exceedingly  irregular  and  dangerous,'  and  '  expose 
•hf  party  to  the  unchecked  severity  of  the  enemy,'  it  is  difS- 
nrit  to  understand  why  'the  enemy  is  not  warranted  to 
oJnsidcr  them  as  criminals,'  and  why  such  parties  '  violate  no 
t^tj  of  capture  '  '  as  respects  the  enemy.'  If  private  indivi- 
ffca!*,  by  offensive  hostilities  on  the  high  seas  without  commis- 
Wra  or  authority,  violate  no  rights  as  a^inst  tlie  enemy, 
ct'Ulnly  that  enemy    cannot  treat   tliem    with  'unchecked 

BlUirc  lt:u  twen  made  in  M>ir.ileienre,  the  ciptor  on  sending  the  prize 
.  Aw  odjadicatton  b»s  a  (Liirn  for  tatvage. 

rtietncr  iii  England  by  die  Cp»tni»»  Law  llie  wbole  seimre 
lnM  pt  w  tbe  capiors  ?  See  Murrough  V,  Cotny-ns,  t  IVih.  113 ; 
I «.  Lani  Catnclen,  1  H.  BL  476,  and  3  id.  533. 
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severity.'  The  distinction  here  drawn  by  Kent  U  not  fouc 
in  reason,  nor  is  it  well  supported  by  authority.  Jtbl 
that  Mr,  Wheaton,  and  some  other  modem  writers,  et 
similar  views,  but  v/c  know  of  no  Englisli  or  American  dd 
sion  which  sustains  them  ;  the  cases  to  which  th^  iq 
consider  tlie  lawfulness  of  such  captures  with  respect  to  H 
Government  of  the  captors,  but  not  with  respect  to  the  rijj 
of  the  opposing  belligerent  to  punish  the  act  as  against  Id 
The  doctrine  is  sustained  in  the  dissenting  opinion  ofl 
J  ustice  Story  in  tlie  *  Nereide,'  but  it  was  neither  involved  in  i 
case  nor  decided  by  the  Court.  The  continental  pubHdi 
generally  do  not  admit  the  distinction  attempted  to  be  dnj 
by  Kent.  Hautcfcuillc  says,  '  It  is  admitted  by  all  natkl 
that,  in  maritime  wars,  evcr>-  individual  who  commits  ads 
hostility,  without  having  received  a  regular  commission  Sn 
his  sovereign,  however  regularly  he  may  make  war,  is  rcganl 
and  treated  as  guilty  of  piracy.'  In  the  British  naval  rq 
lations,  established  by  the  King  in  Council,  published  1& 
it  is  declared  (  s  4)  that  '  if  any  ship  or  vessel  shall  be  taki 
acting  as  a  ship  of  war  or  privateer,  without  having  a  comn 
sion  duly  authorising  her  to  do  so,  her  crew  shall  be  consida 
as  pirates,  and  treated  accordingly.' '  Nevertheless,  a  Cl 
turc  made  by  audi  vessel  from  an  enemy  is  regarded  asgfl 
prize,  .ind  condemned  as  a  Jnu'f  of  Admiralty.  All  ag' 
that  defmsive  hostilities  on  the  high  seas,  as  well  as  on  bi 
without  a  commission  or  public  authority,  are  not  criminal  ai 
but  acts  fully  autliorised  by  the  laws  of  war.'  1 

§  1 1.  Since  about  the  beginning  of  tlic  fifteenth  ccntur} 
public  licence  or  commission  has  been  considered  ncccsa 
in  order  to  authorise  private  vessels  to  cruise  against  ' 
enemy.     In  order  to  encourage  privateering,  it  is  usual 

'  By  Art  j  of  the  British  Naval  Regulations  of  1787,  ibe  c 
missions  of  captured  privaiwrs  wctc  to  b«  prcscrv-ed.  If  such  com 
sions  were  not  found,  the  crew  were  to  be  committed  as  pirates.  1 
IS  60  at  the  present  d^y ;  sec  Queen's  N»val  Regulations,  1S61, 

'  Kent,  Cant.  »ii  ^Iik.  fMiu,  vol.  i.  pp.  94-96  ;  Vattel,  Droit  4es  C 
liv.  iii.  ch.  XV.  §  3S6  ;  Martens,  /Tuiu'  stir  tfs  Armaleurt,  cb.   ■-  ^  j 

tit.  iii.  ch.  ii. ;  Masai,  Dr^it  Comnifraal,  liv.  it  tit.  1.  ch.  ii.  ;  \Vhc4 
£itm,  Jul,  l^ti/,  pt.  tv.  cb.  ii.  ^  9  i  Robinson,  ColUctanea,  p.  st  ;  Spa 
Dip.  Coms^^iulft^e,  vol.  i.  p.  443  ;  "/ffumais a/ Ct?ngresi,  voL  vii.  p.  t 
the  '  GcorKiana,'  I  Dod,  A'</.,  p.  397  ;  the  '  Dos  Hcruuno»,'  10  Wfia 
Rep,,  p.  306;  the  'Ncrcide,'  9  Cranch,  Rtp.  p,  449;  tbe  'Amii 
Isabella,' 6  ^^'htatoK  Rtp.,^.'\.;\^tiivnx.v.'X\\K  U.S.,  8  Crunch.  Rep.^}^ 
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the  owners  of  such  vessels  to  appropriate  to  themselves 

ion,  at  least,  of  the  property  they  may  capture  ;'  and,  as 

ir>*  precaution  against  abuse,  such  owners  an:  required 

adequate  security  that  they  will  conduct  the  cruise 

ling  to  the  laws  and  usages  of  war,  and   bring  their 

in  for  adjudication.*    But  this  depends  upon  the  muni- 

In  tSi4,  during  the  war  between  the  United  States  and   Great 

tbc  Legi&lAiurc  of  New  Yoik  passed  an  Act,  (n  constitute  every 

ioD   of  live  or  mtHc  persons  embarking  in  ihc  trade  of  priva- 

a  body  yroliik  and  cor]>orate,  with  corpoiatc  powers,  on  tlicir 

ying  with  certain  fnnn.iliiic9. 

5>:  '  '-■:—  Ml.  c  i6o,wlu(liw;w enacted  toexpire  wiiJi  the  last  French 

i(  {i[ovU(on&  with  reference  to  letiern  of  m.irc|iii:.    Security 

.  .ken   on   die  grant  of   letters    of  marque    for   the    tliie 

ace  of  the   conditions  thereof,  and   this  security  became  for- 

oo  their  transgression  (R.  v-   Ferguson.  Eiiw.   8*),     Letters  ol 

ma)-  be  vacated  b^  the  Court   of  Chancery  (R.  j/.  CaicWj  3 

.  661 :   I  yerti.  ;4).     Cniehy,  such  as  liring  into  u  prize  and  killing 

'  ha»>truck,  h^ns  been  held  to  forfeit  Ictlcts  of  m;tri|uc  under 

i  the  above  sutuie  {ihe  '  Marianne,'  S  AW.  ^Iiim.  Ji.  9), 

no  more  than  a  fbrnial  declaration  of  the  ancient  law  of 

loitrutnoiis  for  the  commanders  of  vessels,  having  letieis  of  maiqiie 
'  npciul  against  the  inhabiianis  of  Genoa  and  the  territories  of  the 
snrltng  themselves  the  Ligurian  and  Koman  Republics,  were  issued 
'  Itrilish  (.iovemment,  SC|>ienil)er  19,  1798,  and  cmirtcil  {initrrdiii) 
tihete  privaieerH  shotdd  aiiccoui  any  riTiluh  t>hi|:  in  di«ire»,  iet  un  iir 
Iqruie  enemy;  ilioiild  keep  up  3  corrcsfKindence  with  the  Ad- 
;  tbould  not  wear  any  jack,  nennani,  nt  other  ensign  usually 
by  chips  of  war,  but  thai  ttiey  should,  besides  the  colours 
bome  by  raeichanl  ships,  wear  a  red  jad  with  the  union  jack 
tericed  in  the  canton  at  the  upper  comer  (hereof;  should  not  ransom 
■  Wlat  liberty  any  captured  ship,  or  cargo, or  any  prisoners;  and  sliouUI 
taj  hail  for  good  behaviour  in  the  sum  of  3,000/.,  or,  if  the  vessel  carried 
hsthan  i;o  men,  t,>oo/. 

A  pw;iamntion,  nivt-n  al  St.  JatneVs,  January  i,  iSoi,  arter  ordering 
fa  no  ships  ir  vesseU  iliotUd  near  any  lla({S,jack);,  pendants,  or  colours 
"ajion  of  litose  of  the  <io\-emment,  and  that  those  ships  having 
of  nwt-^ne  and  reprisal  should  ii-ear  the  merchant  colours,  with 
_d  jack  as  above  mentioned,  btit  thai  no  one  else  should  presttme  to 
*Bi  ihMe  distinctions,  en^ins  the  Admiralty  to  punish  all  offenders 
titaUt  this  pioclamation.  In  porsuancc  of  the  Isl  Articlf^  of  Union 
^MflCt*  tniiUnd  and  Scotland  there  was  n  irimiiar  proclamation. 
7f_  n.  .  ^  ■-■  Ts  Government,  in  i8i3, issued  the  following  instruc- 
of  .American  privateers: — 

^..   -,.,-  (fiferred  to  in  your  commisjion  you  will  understand 

J  to  refer  to  low-water  mark  ;  but  with  the  exception  of  the  space 

!■    -  <it  ihrc*  miles,  from  the  shore  of  countries  at  peace 

.in  and  (he  United  Slates.     Vou  may  neveitbclcss 

r-ion  within  thai  distance  of  the  shore  of  a  nation  at 

I  [t,  and  even  on  the  waters  wiihin  the  jurisdiction  of 

.  1  ;cd  so  to  do.     You  arc  to  pay  the  striclesi  regard  to 

i.trni  t'oucrs  and  Ihc  usages  of  civilised  natrons  ;  and  in 

■  ings  toinuds  neutral  vgskIs  you  are  to  gi\-c  ihent  as  little 

<U;aok  intctruptton  as  will  consist  with  the  right  of  aseeitumng 
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cipal  regulations  of  each  particul-ir  State,  and  the  in 
of  tlie  particular  Government  which  issues  the  conu 
licence.  All  conmiercial  States  have  deemed  chec 
kind  essential  to  tlicir  own  character  and  safety,  as 
the  protection  of  the  rights  of  neutrals.  But  even 
precautions,  privateering  is  usually  accompanied  b 
and  enormous  excesses.  The  use  of  privateers,  oi 
armed  vessels  under  ktt^s  of  nmrque  and  reprisal^ 
been  discussed  by  publicists  and  text-writers  on  tnt' 
law,  and  has  recently  been  made  tlie  subject  of  d 
correspondence  and  negotiation  between  the  United 
the  principal  European  powers.  The  general  opinio 
writers  is  that  privateering,  though  contrary  to  natioi 
and  the  more  enlightened  spirit  of  the  present  age, 
theless.  allowable  under  the  general  rules  of  internal 
It  leads  to  the  worst  excesses  and  crimes,  and  has  a 

ihcit  nculral  character,  and  of  dci:iining  and  bringinr  ihcm  hi 
adjudication  in  ihc  propci  discs.     You  arc  p^trticulnny  lo  aval 
appcantnce  of  using  force  or  seduction,  with  a  view  to  d< 
vcsscl>  of  their  crew  or  of  thi-ir  p^'i-^ngers,  oilier  tbiin  pen 
mililary  scivice  of  the  enemy.    TnwiinU  cnem)-'s  vessels  and 
you  are  10  proceed,  in  cxerci^iiiK  lite  rights  of  war,  nilh  all  ihe 
numanily  which  charaacriac  the  nation  of  wliich   you  am 
The  nt.i5.ter  and  one  or  idotc  of  ilic  |)rincipA]  pcnons  belon| 
captured  vessels  are  to  he  sent,  as  •toon  after  the  capture  a% 
the  judge,  or  judges,  of  the  proper  foun  in  ilw  United  Stl 
examined  upon  oath  touching  the  interest  or  property  of  tbi 
vessel  and  her  liiding  ;  and  at  the  same  time  are  to  be  dcli\« 
judge,  or  judgn,  M  pAs>es,  chart cr*pnrtles,  bills  of  lading 
Icllcn,  »n*i  other  dcicumettt!'  ;ind  writings  found  on   board 
p;iper8  lo  be  proveil  liy  affidavit  of  the  commaiKlcr  of  tbe 
veosel,  or  some  other  |K:rw>n  prcseiii  at  the  capture,  to  be  pi 
they  were  received,  without  fraud,  addition,  subducUon  or  emti 

See,  on  instructions  to  privateers  of  the  United  Sutes,  I 
and  Susan,'  i,  Whtat.  46. 

'  With  rcft^rence  to  the  origin  of  letters  of  marque,  it  appi 
3  foreigii  nrince  or  Stale  seized  or  spoiled  the  goods  of  \ 
Kngtand,  llie  king  inatic  repiiGuls  upon  Ihe  goods  of  the  otbci 
within  the  re;ilin,  or  enabled  the  party  to  whom  the  wrong  wa 
letters  of  marque,  iltc  goods  of  oilier  subjecii  tif  ilic  same  Sta 
retinere  it  uppmpriart  ouoHsque  reitilitlio  /lUla  sit. 
R9L  114,  175,  1,  20,  per  Cote  ;  1  Ro!.  \^^•,  4  Com.  Dig.  4J 
subject  of  ttie  kinj;  cannot  lake  the  soods  of  the  subj 
prince  in  amity  with  the  kinR  bj-  force  of  letters  of  marque 
sovereign  or  State.  (2  U'er.  59a  ;  4  Com,  Dig.  438.)  As  to  tfl 
tetters  of  marque,  see  introduction  to  Codolpnin's  Atim.  Jur, 

In  the  Act  passed  by  the  llrilish  Farliinvent  during  lite 
rtvotution,  to  awlhonse  privateers  .igainst  the  CfiioHtth,  the  w 
a/ pmniisien  were  employed,  not  Idttrt  <rj  marqitt,  as  the  I 
pphes  to  a  foreign  enemy  only.— Wmwwh/  liij^is.,  I?;?,  p.  53. 
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UEAKS  AND    INSTKl-MKNTS  OF   WAR. 


Influence  Upon  all  who  engage  in  it,  but  cannot  be 

aa  a  broach  of  the  taw  of  nations.     The  enlightened 

of  the  world  is  most  decidedly  in  favour  of  abolishing 

recent  e\-cnts  lead  to  tlic  hope  that  all  the  commercial 

of  both  hemispheres  will  unite  in  no  longer  resorting, 

of  war,  to  so  barbarous  a  practice.    Nevertheless,  it 

generally  supposed   that    privateers    furniiih  to    the 

maritune  powers  a  powerful  instrument  of  war  against 

aiUtary  marine  of  an  enemy,  it  is  not  easy  to  obtain  their 

it  to  it»  entire  abolition.' 
1 12.  The  efforts,  however,  which  Mr.  WTicaton  says  '  have 
niadc  by  humane  and  enlightened  individuals  to  sup- 
it  (privateering),  as  inconsistent  with  the  liberal  spirit  of 
■gc'  ha\T:  already  produced  their  effects  upon  the  conduct 
bcQtgcrcnt  nations,  altliough  they  have  not  yet  been  able  to 
the  law  which  tolerates  it.'     During  the  war  between 
Vntlcd  Slates  and  Mexico,  no  letters  of  marque,  it  is  be- 
were  issued  by  either  party  ;  Mexico  offered  commis- 
for  prn-ateers,  but  neutral  States  forbade  their  subjects  to 
them.     In  the  recent  war  between  Russia,  on  the  one 
and  Turkey.  France.    England,  and  Sardinia,  on  the 
fliKr.  the  allied  powers  rcsolvt:d  to  issue  no  letters  of  marque, 
lad  the  fAhef  States  of  Europe  strictly  prohibited  thoir  sub- 
JKti  from  any  participation,  by  accepting  letters  of  marque, 
■■.isc,  in  aiding  the  helligerentSK     An  Austrian  decree 
25,    i*'54r  prohibits  the  .subjects  of  his  Imperial 
ly  from  using  letters  of  marque,  or  any  participation  in 
armament  of  a  vessel,  no  matter  under  what  flag,  and  if 
Acy  infringe  llul  order,  tlicy  will  not  only  be  deprived  of 
Ike  {vutoction  of  the  Austrian  Government,  and  liable  to  be 
paislMd  by  another  State,  but  will  also  be  proceeded  against 
ia  the  criminal  courts  of  Austri.i.   The  entry  of  foreign  priva- 
1CEi\  tfitu  Austrian  ports,  is  forbidderL    An  almost  simul- 
tMcoQi  wdcr,  i<imcd  by  tlie  Queen  of  Spain,  prohibited  pro- 

'  Emeni^B.  7'rjtt/  dts   Aisureuues,  th.    Jtii.    sec  35  ■   £ifi»^utj;Jt 
hm.;  tvi.  MiL  pp.    13-1;;  JVarfA  AmericaH  Kevi'rV',  N.  S.,  vol.  il. 

■  " ■ '■•     ''f^tflmuUii  ilt  /iJ  Mrr,  lomc  ii.  lib.  iii.  ch.  i.  ;  Pistoj-CM 

/>»■(//,  nt.  iv.  ch.  il,  ftw.  I;  Kr^nkliti's  M'lV*/.  yiJ. 
■  ~  -  ..  »«J. ;  Hiiuid'euille,  Orail  M>triUmtj\\<iX  liu  ii.  J  39; 
. '  fOr^^t,  iU.  tlE.  U. ;  EncytSopadia  Amerieana,  vertL 

■ei,  In  17S5,  agreed  tiy  iiwaty  wilh  Prussia  to  employ 
J  Catoie  mr  wiili  tlut  (W'^er. 
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prtetors,  masters,  or  captains  of  Spanish  vessels,  fro 
letters  of  marque  from  any  foreign  power,  or  giving  t 
unless  in  the  cause  of  humanity,  in  the  case  of  fire 
wreck.  Denmark,  and  Sweden,  and  Norway,  gave  no 
friendly  powers  that  during  the  existing  contest,  p 
would  not  be  admitted  into  their  ports,  nor  tolerate 
anchorayc  of  their  respective  States.  Other  Gow 
issued  similar  orders  with  respect  to  their  own  sufc 
gaging  (either  directly  or  indirectly,)  in  privateerin 
the  shipping  or  commerce  of  any  of  the  belligerents 
Secretary  of  State  of  the  United  States,  in  reply  to  ( 
of  the  English  and  French  minbters,  communicating 
tutions  of  the  two  allied  powers  not  to  authorise  priv 
said,  'the  laws  of  this  countr>'  impose  severe  restrict 
only  upon  its  own  citizens,  but  upon  all  persons  who 
residents  within  any  of  the  territories  of  the  Unite* 
against  equipping  privattrers,  receiving  commissions 
listing  men  therein,  for  the  purpose  of  taking  par 
foreign  war,'' 

S  13.  On  the  iGth  of  April.  1856.  at  the  Conference 
the  plenipotentiaries  of  Great  Britain.  France,  Austria 
Prussia,  Sardinia,  and  Turkey  adopted  a  '  dcclarat 
ccming  maritime  law,'  containing  the  following  pi 
which  were  made  indivisible  :  '  i.  PrivaUirmg  is,  aru 
abolis/if<i.  2.  The  neutral  flag  covers  enemy's  gofl 
the  exception  of  contraband  of  w.ar.  3.  Neutral  gcx 
the  exception  of  contraband  of  war,  are  not  liable  to 
under  an  enemy's  flag:.  4.  Blockades,  in  order  to  be 
must  be  effective  ;  that  is  to  say,  maintained  by  a  fo 
cient  really  to  prevent  access  to  the  coasts  of  th< 
This  declaration  was  not  to  be  •  binding,  except  betwe 
powers  which  liave  acceded  to,  or  shall  accede  to  it 
^vas  also  agreed,  by  the  plenipotentiaries,  that  the  powc 
had  or  sliould  agree  to  it,  •  cannot  hereafter  enter 
arrangcmenti  in  regard  to  the  application  of  the  righ 
trals  in  time  of  war,  which  does  not,  at  the  same  tim 
the  four  principles  which  are  the  objects  ofthcsaiddccl 

'  Wh«a(oii,  liffm.  int.  /./tnf.Ta.  li-  cli,  ii.  5  lO>  note  ;  0>»jf.! 
Owf.,  is/.  .Vrt/.,  //.  AV/V.  ZsV.  /hv.  No.  103  ;  M.nnens  Pr/cis] 
Jtt  Gens.  5  3S9. 

•  Protocols   Noe.   23  and  24,  Cohrww  «f  Pari*,  1*56; 

Mfisitgf,  Aug.  IJ,  1856  ;  fhillimore,  Oh  IhI.  Ijtw,  veA.  Hi.  ap^ 

'  'irtolan,  Dipomatu  de  la  Mfi;  tome  ii.  app.,  iiKcial,  pp.  516-SJ 
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I  14.  This  dcdaraHon  of  the  six  powers  of  the  Paris  Con- 
was  communicated  to  other  States,  and  it  was  stated, 
the  memorandum  of  the  French  Minister  of  Foreign  Affairs 
the  Emperor,    dated  June    12,   1858,    that  the  following 
had  sigitified  their  full  adhesion  to  all  tlie  four  pn'n- 
viz.:    Baden,    Bavaria.  Belgium.  Bremen.   Brazil,  the 
!>•  of  Bninswitk,  Chili,  the  Arf;cnttne  Con  federation,  the 
ic  Confederation.  Denmark,  the  two  Sicilies,  Ecuador, 
Roman    State'^,    Greece,  Gu.iteniala,    Hayti,    Hamburg, 
lOvcr,    the   tw'o    Hesses,    Ltibeck,    Mecklenburg- Slrelilz, 
lecbuTg'Schu-erin,    Nassau,      Oldenburg^     Parma,    the 
'etherlands  Peru.  Portugal,  Saxony.  Saxc-Altcnburg.  Saxc- 
-Gotha,  Saxc-Meiningcn.Saxc-Wcimar.  Sweden,  Swit- 
d.  Tuscany,  Wurtemberg.    The  executive  Government 
Uruguay  also  gave  iXs  full  absent  to  all  the  four  principles, 
t   to  the  ratification    of  the    Lcgi:;lature.     Spain    and 
adopted  the  last  three  as  their  own,  but,  on  account  of 
fast  article,  declined  acceding  to   the  entire  declaration. 
e  United  Stales  adopted  the  second,  third  and  fourth  propo- 
indcpcndently  of  the  first,  offering,  however,  to  adopt 
ako^  with  the  following  amendment,  or  additional  clau:>c: 
'  Utt  frivaU  property  of  the  subjects,  or  citizens  0/  a  bvUi^- 
M  the  k^h  seas,  shall  be  exanpted  from  setEurc  by  public 
vauls  cf  the  other  btUigerettt,  txupt  it  be  eoHlraband,' 
proposition,  tlius  extended,  has  been  accepted  by  Russia, 
stme  other  States  have  signified  their  approbation  of  it. 
-i-.ison  to  hope  that  all  the  maritime  nations  of  Europe 

lually  adopt  the  extension.     But  if  they  should  not, 

Ac  United  States  will  stand  almost  alone  in  their  adhe.<iion  to, 
advocacy  of  privateering — a  practice  condemned  by  their 
**iBcct  statesmen  and  best  writers  on  public  law,  and  now 
■fandoncd  by  its  former  advocates  and  supporters  in  Europe. 
Tie  ahsttad  right,  under  the  law  of  nations,  to  use  privateers, 
cuuM  be  questioned  ;  and  it  must  also  be  olMerved  that  the 
thaiBagc  to  be  derived  from  the  use  of  private  armed  vessels, 
hcaae  of  war  would  be  much  greater  to  the  United  States 
■■to  any  European  power  ;  moreover,  that  lliesc  European 
Stoea,  oDw  mo^  active  in  advocating  the  atmlition  of  priva- 
ten"!.  Were  ila  .strongeat  supporters  when  it  was  most 
•"•d^cwe  lo  their  own  power,  Unfortunately,  n.T'-f'-  '■tre 
iimodaaU,  art  more  influenced  by  immediate  t;'  ■.., 
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than  by  the  pn^css  of  civilisation,  the  ultimate  peace] 
tlie  world,  and  the  happiness  of  the  human  race.' 

115.  It  being  established  that  a  belligerent  has  a  f^ 
to  commission  and  use  private  armed  vessels  in  carrj-ii^ ; 
the  war,  it  remains  to  enquire  by  whose  authority  such  col 
missions  may  be  issued,  and  who  may  use  them.  The  rigbt 
issue  letters  of  marque  is  inherent  in  the  Government  of  en 
independent  State. and  isa  part  ofits war-making powcr;bot 
own  constitution. or  internal  laws,  must  determine'  by  whatp 
ttcular  branch  of  the  Government  this  right  is  to  be  exercil 

'  Marcy.  L^/Ur  to  Ceunt  SarUget,  July  j«,  1856  ;  TAt  Paru  M\ 
//*r,  hily  14,  185S  ;  I^wrcncc,  VlsitAthn  and  Statfh,  p.  195. 

'  From  ilie  fouitcemh  tn  the  middle  of  ihc  hcrcmccnlh  ctatl 
inantimc  IcKiilntion  m|>ci:ting  priratccrs  wa&  in  even-  couniry 
Europe  involved  in  a  clvios  of  obsoirity.  The  French  Govenun 
when  in  alliance  wiih  ihc  American  Stales,  in  1778,  observed  more  (I 
usual  Tcspcci  loward  ncuiral  vtsscls,  but  in  1796  they  cbangqd  ll 
views,  and  seemed  to  think  that  pri^-atccring  cuuld  not  be  too  01 
encouraged,  iind  for  some  >c.nr»  after  priv.neerinit  Hbsorbcd  ihe  wl 

;jiaviil  energy  of  ihe  -Stale.  This  was  carried  10  such  an  unlimited  < 
ticentiouN  (ti^rcc,  ihjit  ncutml  vcuels  avoided  tbe  French  coi^tit,  «l 

^«nt;iiled  much  injury  an  the  commerce  of  thai  country.  Accordiitgly 
find  a  decree  of  Napoleon  Itonapane.  annulling  the  decisions  of  HI 
and  others,  and  rcswrinR  the  usages  of  \n%. 

In  1861,  the  Confederate  States  of  America  employed  privil 
against  the  Federal  States,  in  consequence  of  which  a  Bill  was  hi 
duced  into  the  Senate  during  ibc  Session  of  iS6t-3  (at  the  suggCStNl 
was  staled,  of  the  Government,  but  failed  to  become  law),  to  autlH 
the  Pr«t<lrnt  during  the  continuance  of  the  intvrreciion.  to  grant  le| 
of  marque  and  lepnMl,  and  to  revive  in  relation  m  all  that  part  cf 
United  State),,  where  the  inhabitants  have  been  declared  in  a  stM 
ifiiurrection,  and  the  vcsscIh  and  property  to  them  belonging)  tte  \ 

I  passed  on  thii  subject  during  the  war  of  iSis.  It  was  opposed,  beo 
It  was  assumed  thai  letters  of  marcj^ue  could  otdy  be  granted  agauu 
independent  State,  and  that  their  issue  might  be  regarded  as  a  re 
nition  of  the  Confi^demte  States.  Such  a  ntcasure  might  alst^ 
regarded  as  a  mark  of  weakness  of  the  Federal  navy.  Morei 
prix-aiecring,  when  attempted  by  the  Confederate  StateJt,  was  brande 
the  l*re)i)dent  and  the  jniblic  sentiment  of  the  North  as  piracy. 
Com^sai^na!  Glohiy  i&6i-=,  p.  3VS0  Ne\-enhele«,  by  the  vt 
section  of  the  Act  of  August  5,1861,  the  President  might  instrttc 
commanders  of  *  armed  vesiels  «ailir\g  under  the  authority  of  any  le 
of  marque  or  reprisal  granted  by  the  Congress  of  the  United  S 
pr  the  cotHmandfrt  ofaity  other  suitahU  fJC/Wf,'  to  Subdue,  &C.,  vesse 
tended  for  piratical  .-tggrcssion*.  The  Secretary  of  the  Navy,  in  a  no 
llie  SccreUry  of  State,  October  t,  1 861,  say»  '  under  the  (above)  cb 
ItttfTS  ptrmiuive  urKlcr  proper  restrictions,  or  guards  against  a] 
might  be  granted.  I'his  would  Eccm  to  be  UwiFul,  and  perhaps 
liaolc  to  the  objection  of  granting  letters  of  marauc  against  otir 

<  citiwns,  and  thAt,  loo,  without  taw  or  authority  from  tn«  only  constitute 
power  that  con  give  it.'     However,  K^\\y  in  1863,  a  bill  was  passe 

•^Congress,  cinpt)wc[ing  the  Presi^lenl,  during  three  years,  to  isiue  U 

If^MoryMr,  but  this  power  does  not  aeaii  to  have  been  employed. 
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hi  J  569,  the  Frincc  of  Orange  issued  letters  of  marque 
gentleman  and  others,  who  became  so  notorious  as  the 
dt  mtn',  many  of  them  were  punished  as  pirates  ;  '  not 
much,*  says  Martens,  "on  account  of  their  excesses,  as 
it  was  not  thought  that  the  Prince  of  Orange  h.id 
to  grant  sucIj  letters  of  maiquc."  The  authority  which 
the  commivsion  determines  what  limits  shall  be  rmpo&ed 
the  excrciic  by  the  privateer  of  belligerent  rights  ;  and, 
■Dch  vessel  exceed  the  limits  of  its  commission,  and  commit 
of  hostility*  not  warranted  by  the  letter  which  it  carries, 
acts  be  not  in  violation  of  the  laws  of  war,  it  is  rc- 
le  to  and  punishable  by  the  Stale  alone  from  which  ihe 
;ion  WAS  Issued.  *  A  vessel,'  says  Phillimore,  "  which 
a  commission  from  ActA  brUigerents  is  guilty  of  piracy, 
one  authority  conflicts  with  the  other.  But  a  nicer  qucs- 
1u5  arisen  with  respect  to  a  vessel  which  sails  under 
or  more  commissions  granted  by  aUUd p<rwcrs  against  a 
ftumj.  The  belter  opinion  seems  to  be,  th.it  such 
is  irt^uUr  and  inexpedient,  but  does  not  carry  with 
substance  or  name  of  piracy." '  Kent  does  not  make 
nction.  but  states  the  proposition  in  general  terms, 
ftit  a  CTuber,  furnished  with  commissions  from  two  different 
pmtn.  is  liable  to  be  treated  as  a  pirate.'  Hautefcuille  says, 
tkkl  if  3  privateer  receives  commissions  from  two  sovereigns, 
is  to  be  treated  as  a  pirate,  *  even  where  the  letters  of 
WitpM  tmjmaU  frimi  two  powers  aUud  for  a  cemmoti  war' 
AnotlKr  question  to  be  noticed  is,  what  is  tlie  character  of  a 
hbeI  nf  a  mnttrat  State,  armed  as  a  privateer,  with  a  commis- 
ht>m  one  of  the  belligerents?  Phillimore  says,  'that 
■cfc  a  vessel  b  guilty  of  a  gross  infraction  of  international 
bw;  thatjlteis  not  entitled  to  the  liberal  treatment  of  a  van- 
^llAed  enemy,  is  wholly  unquestionable  ;  but  it  would  be 
dttoilt  to  maintain  that  the  character  of  piracy  has  been 
draped  upon  such  a  vessel  by  the  decision  of  international 
W'  Kent  is  of  opinion  tlial  the  law  of  the  United  States, 
•llich  declares  such  an  act  a  high  misdemeanour,  punishable 
hr  fine  aiid  imprisonment,  is  *  in  affirmance  of  the  law  of 
Mintti.'  OrtDlan  thinks  that  such  an  act  is  not  piracy  in 
BB^matiooal  law,  but  that  it  ought  to  be  mode  so.     F-Iaulc 

'  A  aviMs-  oxamiiHiBAed  bj  |wo  powen,  cvco  if  Ihcy  nre  nOies,  b  1 
Luiliw  JoUttos's  Works,  U.  174. 
c  3 
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fcuiltc  is  of  opinion  that  they  are  not  to  be  treated  as  pii 
unless  made  so  by  interior  laws  or  treaty  stipulations  o( 
neutral  State.   Wc  have  already  alluded  to  the  recent  iai 
laws  and  instructions  of  Huropean  States  on  this  qui 
and  will  only  add  here,  that  by  the  law  of  Plymouth 
in  1682,  it  was  declared  to  be  felony  to  commit  hostilities 
the  high  seas,  under  the  flag  of  any  foreign  power,  upon 
subjects  of  another  power  In  amity  with  ECngland.;  and 
same  acts  were  declared  to  be  felony  by  the  law  of  tlie 
of  New  York  in  1699.' 

!  16.  Some  States  have  covenanted,  in  their  treaty  sti; 
tions,  that  they  will  prevent  their  subjects,  under  heavy 
ties,  from  accepting  commissions  or  letters  of  marque 
otherStates.  Such  was  the  character  of  the  treaty  of  Sept 
26,  1786,  between  France  and  England.  In  other  treaties, 
stipulated  that  no  subject,  or  citizen  of  either  of  the  cont 
powers,  shall  accept  a  commission  or  letter  of  mar 
assist  an  enemy  in  hostilities  gainst  the  other,  under  paia 
being  treated  as  a  pirate.  Such  is  the  diaracter  of  the  tri 
entered  into  between  the  United  States  and  France,  Holl 
Sweden,  Prussia,  Great  Britain,  Spain,  Columbia,  Chili, 
Some  of  these  treaties,  however,  have  expired  without 
provision  being  renewed  in  any  subsequent  treaty.  It 
be  remarked  that,  whatever  be  thought  of  the  character, 
international  war.  of  a  neutral  vessel  taking  a  commisao 
from  a  belligerent,  the  other  belligerent  is  justified  in  trcath 
such  vessel  as  a  pirate,  when  it  is  so  stipulated  in  a  trcit 
with  the  neutral  State,  or  when  the  laws  of  the  neutral  Stal 
declare  such  acts  to  be  piracy.  This  case  is  readily  distil 
guishable  from  that  in  which  the  slave  trade  is  made  pint 
by  the  municipal  law  of  a  particular  State,  for  such  trade 
not  considered  as  prohibited  by  the  law  of  nations,' 

I  17.  The  implements  of  war,  which  may  be  lawfully  uso 
against  an  enemy,  are  not  confined  to  those  which  arc  open 
employed  to  take  human  life,  as  swords,  lances,  Arc-arms,  at 
cannon  ;  but  also  include  secret  and  concealed  means  of  i 

'  Kent,  Com.  on  Am.  Adu/,  vol.  i.  p.  100 ;  Pbilltmorc,  Oh  Int.  La 
voL  i.  i  3s8  ;  K!ul>cr,  Droit  ilts  Geiu,  %  260 ;  OnoUn.  Difi.  di  la  J/1 
liv,  ii.  ch.  x\. ;  Hiulcfeuille,  Dn  Nathm  Neutres,  tit  iii,  cti.  ii.  ;  Atw 
TrtUoiio  dt  /as  Prtsas,  pt,  ii.  cap.  i.  J5  7,  S;  Martens,  Esiai  tmr 
Arma/enn,  ch.  ii.  ^  14. 

»  Wbeaton,  EUm.  Int.  Law,  pt.tv.cll.  i.  j  lo^  note  '. 


as  pit5,  mtncH.  &c.    So  also,  of  new  inventions  and 

machinery  of  various  kinds  ;  wx  are  not  only  justi- 

in  employing    xhcm   .tgainst   the  enciriy,  but  also  if 

nblc,  of  concealing  from  him  their  use.'    The  general  efTcct 

ncfa  tnvcntioa<i  and  improvements  is  thus  described   by  a 

jishcd  Amt-rican  statesmiin  :  '  Every  great  discovery  in 

tart  of  war  has  a  life-saving  and  peace-promoting  influence 

effects    of  the  invention  of  gunpowder  are  a  famih'ar 

of  this  remark,  and  the  same  principle  applies  to  the 

i^'crics  of  modem  times.     By  perfecting  ourselves  in  mill- 

Kicncc  (paradoxical  as  it  may  seem)  wc  arc  therefore 

in  the  diffusion  of  peace,  and  hastening  the  approach 

'that  period  when  "swords  shall  be  beaten  into  plough- 

and  spears  into   pruning   hooks;    when   nation  sliall 

op  sword  against  nation,  neither  shall  they  Icam  war 

more"'     The  same  views  arc  expressed  by  Ortolan  arul 

recent  %eritcrs  on  the  laws  and  usages  of  war.     At  one 

however,  it  was  considered  contrary  to  the  rules  of 

honour  and  etiquette  to  make  use  of  unusual  implc- 

lofwar.  Thus  the  French  Vice- Admiral,  Marshal  Conflans, 

an  order  of  the  day,  on  November  8,  1759,  forbidding 

[ftc  «K  of  hollow  shot  against  the  enemy,  on  the  ground  that 

\tij  vcTc  not  generally  employed  by  polite  nations,*  and  that 


*  TIk  ]%ir%  of  vrsr  do  not  aUow  to  b»lllt,'«Tcnts  an  unlimited  power  aa 
tid<  iltoice  of   mestis  of  injuring  the  t-ncmy.— Brussels  Confercticei 

r  s.     Accarding  la  tbU  ptiacipic  vc  strictly  forbtddrn  ;  (a)  ihe 

on  nr  poisoned  weapons  1  (i)  murder  by  treacbeiy  of  ind)- 

b«kiBgin<   to  the  hostile  tvaiion  or  anny ;  (e)  murder  of  aa 

tit  Mte,  D»Ttn]{  laid  down  his  arms  or  harinf;  rm  lonjcer  the 

<  ttf  ddeiwing    bunKlf.  bai   surrendered  at  di!»<:rclioil ;    (^)    the 

I  that  DO  uuarter  will  be  kivcd  ;  U)  the  use  of  arm:),  projecljlest 

c<ii'mitjr}rei^  whkh  may  cau»c  unne<cs*ary  suiTcring,  as  well 

.*ttBcof  iKe  projcciiks  pfohtbltcd  tfy  ilic  dcclamcion  of  Sl  Peters 

[^k  lI6a :  (/■  aliu»<  ot  the  flii£  of  truce,  the  national  Hag,  or  ihe 

iaiiffAai  ur  umlonn  of  ihe  enemy,  as  well  as  the  distinctive 

iitf  the  tjenn'&  Cun^enuoa  i  (^)  all  dcstniction  or  sctcutc  of  the 

r  «4  the  enemy  which  ia  not  imperatively  required  b)-  the  necessity 

.    _    -Vfc^,  An-  i> 

WMf  ilw  Franco- Austrian  war  (18)9)  the  battle  of  Mrmiebello  was 
'  lUr  wm  by  ibe  Frencli.  thrau^l)  the  support  ihry  rcretved  in  the 
Minil  anmU  of  fresfa  tmops  t^  railway.     Barh  tr.iin  d!si:ar)>inK  Its 
Mail  of  anoKd  tDen  and  tmmecliaidy  hasieninif  kick  for  raorc 

*  Uy  dedaiaiioD  between  C real  DnLain,  Austria,  Bavaria,  Iteljciura, 
t'^Bifk,      France,     (jrcecr,     llat),     Netherlands.     I'crsia,     roiiui^al, 

wd  Nnrth  Cennati  Conrcilrnitiiin,  Kossia,  Sweden  and  Nurway, 
F^MMiiMV,  Tuikcy,  and  Wuncmlxx^,  signed  at  Sl  K-ieolrars, 
'  "wiiihu  II,  tHA,  the  coniraainK  parties  engaged  lo  rcnounoei  ia  o 
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the  French  ought  to  fight  according  to  the  rules  of 
The  same  view  was  taken  of  Uie  use  of  hot  shot,  grape, 
shot,  split  balU,  &c.' 

i  iS.  But,  while  the  laws  of  war  allow  the  use  oT'i 
invention  of  amis,or  other  means  ofdest ruction,  against  tbel 
and  property  of  an  enemy,  there  is  ;i  limit  to  this  rule 
which  wc  cannot  go.     It  is  necessity  alone  that  justifies 
making  war  and  in  taking  human  life,  and  there  is   no 
»ity  for  taking  the  life  of  an  enemy  who  is  disabled,  or 
inflicting  upon  him  injuries  which  in  no  way  contribute  tot 
decision  of  the  contest.     Hence,  we  are  forbidden  to  uic 
soned  weapons,  for  these  add  to  the  cruelties  and  calamitiMi 
a  war,  without  conducing  to  its  termination.    We  may  wc 
an  enemy  in  order  to  disable  him,  but  when  so  disabled,' 
have  no  r^ht  to  take  his  life  ;  we,  therefore,  cannot  in» 
poison  into  that  wound  so  as,  subsequently,  to  cause  his  6t 
'  It  is  therefore  with  good  reason,"  says  Vattel.  '  and  in  c< 
mity  with  their  duty,  that  civilised  nations  have  classed, 
the  laws  of  war,  the  maxim  which  prohibits  poisoning  of . 

of  war  among  themselves,  (he  cmpltiyment  by  Ihcir  military  or  tat 
troops  of  any  arojcciilc,  of  a  weight  below  400  gmmmesr  which  is  eidi 
explo&ive,  OT  cnar^ed  with  fulminating  or  inHAininahle  tututancei.  Tl 
entriRe'ttt^"'  docs  not  ohlijje  when,  in  nwar  between  comrjcting  or 
ing  panics,  a. non-accedinR  p-irty  shnll  join  one  of  the  bclli;jcrenls, 

'  Builer,  B.  F.,  Adttras  o«  Iht  Military  Profestion,  p.  3  j  ;  Ortob 
DifiUiMittU  tf>  la  Mfr,  liv,  iii.  ch,  i. 

The  '  ToiirtereUe'  Krcnch  ship  in  an  action  with  the  '  Lively' 
red-hot  shot.     The  employment  of  hot  shot  is  not  usu^illv  d«fi>cd  hfl 
Otimble  warfare  ;  but   the  blxmc,    if  any,    rested   with    those    wIiq 
equipped  the  ship  for  sea.    Jas.  Nav,  Huf.  vol.  i.  183. 

Anionj;  ihc  lan(fridjfe  which  ihc  American  priviitcer,  the  '  Gci 


Annstr«np,'  used,  in  1814,  a^insl  the  boats  of  the  BriliJi  ships  *  PL 
lanciict'  and  '  Rota,"  were  naiU,  brass  buttona,  knife  blades,  &c  ;  andi 
con^ctjucncc  was  that  the  wuundcd  suffered  cxcrucialio};  pain  bcfi 
llicy  were  cured.    J^J.  vol.  vi.  .iSa 

"  Vattel,  Droit  dti  Gens,  liv.  iii.  ch.  viii.  \  156  ;  Crotius  (b.  iii.  ch.  \ 
forbids  the  lakinr  of  the  life  of  an  enemy  by  poison,  (ir  by  the  hands  of. 
sassins,  doing  violence  to  women  or  (othc  dead,  making  staves  of  pri50fl4 
the  wantOQ  rava};e  of  a  councrv.  or   the   dcsiruciion   of  buildings  11 

Iiublic  mouuinent^  The  use  of  barbarian  ttoops  in  n  war  between  d 
iHed  nations  appears  to  be  still  tolerated,  bin  due  jirecaution  should 
taken  by  those  employing  ihcm  thai  sudi  Iroojis  in  no  way  nuimgc 
laws  of  war.  Kussm  brought  Circassians  into  Hungry  in  1848,  i 
towards  the  end  of  the  Crime;m  w»r  CiS;S)  she  was  preparing  to  i 
some  savage  races  within  l>ci'  empira  Tl«  French  employed  savs 
against  the  British  in  America  ;  the  British,  notwithstanding  Lord  CI 
ham.  dill  the  s;imc  against  their  revolted  colonists ;  the  French  Go»f 
meni  employed  the  Turcos  against  the  Ausirians  in  '859,  against 
PruMians  in  1870.  The  last  example  was  the  employment  of  Ba 
.  .Baiouks  by  Turkey  against  the  Servians  in  1876- 


I  19.  The  practice  of  poisoning  wciLs.  springs,  waters,  or 

land  of  food,  for  Uic  purpose  uf  injuring  an  enemy,  U  now 

ttmvenally  condemned.     In  addition  to  the  reasons  given 

libiting  the  use  of  poisoned  weapons,  there  is  the  addi- 

one,  that  by  poisoning  waters  and  food,  we  may  dcstrcy 

II  persons,  and  non-eombatants.    The  practice  is,  tbcre- 

cottdcmncd  by  all   civilised  nations,  and  any  Slate  or 

who  sliould  resort  to  such  means,  would  be  regarded 

I  an  enemy  to  the  human  race,  and  excluded  from  civilised 


t  2a  Tbe  same  may  be  said  of  assassination,  or  Creacher- 

takti%  the  Ufc  of  an  enemy.    Not  unfrefjucntly  the 

of  a  cimpaign,  or  even  the  termination  of  the  war, 

4cpeods  on  the  life  of  the  sovxTcign,  or  of  the  commanding 

fjMiaL    Hence,  in  former  times,  it  sometimes  happened  that 

ute  person  was  induced  to  steal  into  the  enemy's  camp. 

the  cover  of  a  disgubc,  and  having  penetrated  to  the 

^wial's  quarters,  tosurprisc  a,nd  kill  him.  Such  an  act  id  now 

infamous  and  execrable,  botli  in  him  who  executes, 

hk  him  who  commands,  encourages,  or  rewards  it.     The 

ooKub  CaJus  Fabricius  and  Quimus  i&nilius  rejected  with 

knor  the  {woposal  of    Pyrrhus's  physician   to  poison  his 

ukRcr,  and  cautioned  lltat  prince  to  be  on  his  guard  against 

tkelniior.*     The  proposal  of  tlie  Prince  of  the  Catti  to  destroy 

'  CradM,  dCr  yur,  Bel.  ac.  Far.,  lib.  iii,  cap.  iv.  §  17  ;  L«iber,  I'oliti- 

af  r.ihi.  I.  b.  Tii  (4  24,  35  ;  RA/n«val,  lusl.  dm  l>>vi(  J\'at.,  etc.,  liv.  iit. 

■tiHtr,  Onril  fmUrtiaitiina/,  }    12^;    liurbnuqui,  Omi/  dt  ia 

OaUf  lorae  V.  pL  Iv.  ch.  vi. ;  De  Lusij*,  Dtml  Afarttimu,  liv.  i, 

Onaty  14,  i$6i,  in  the  House  of  Lords,  Lord  Suobope 
obi  1^  auc»(»n  of  Lord  John  Russell  to  the  report,  that  a  second 
^■rfn*  of  ihips,  lAden  la-hh  stone,  was  10  be  sunk  hy  the  Govemmenl 
■  te  L'ltKed  atkies,  tn  the  Maffitis  Channd  of  Charleston  Ha/t>ouT. 
Iti  Hlonf  of  lorgv  ittipB,  laden  with  slooe,  on  banks  of  mud  at  the 
Mttiiia«r  \  hirbour,  could  onlv  end  tn  the  permanent  destniction  of 
Ai«a«,  •ttd  uacb  wna  ivoi  Juitihed  by  the  lawi  <\t  war.  It  wr%4  no!  xa 
WX9^mmt^  uaifui  nun,  but  against  the  bounty  of  Prandence,  which  h^d 
StflKMjn  for  the  advantage  and  intercourse  of  one  pcopte 
iMkcr.  Ob  this  eround  we  <;th«  Rmish)  were  well  entitled  to 
^UOM  the  »ct.  Lord  John  Kussell  .-ipproved  of  the  proteii,  and 
'  d«dc9tnictMn  of  commercial  hArl>our(  a  man  barbauxntt  Act. 
dvi  the  French  government  look  the  »ainc  view,  and  were 
tM lo mntnstnte  with  the  United  States  Covcmmcni. 
0«  Fcbnury  xS,  Lord  John  Ruiielt  informed  the  House  that  he  had 
'  I  dc«{M)rh  from  I.ofd  Lyons,  to  the  effect  that  Mr.  Seward  staled 
4  bM.  '■  ;>!eie  (illinjt  up  of  ChaHeslon  Harbour,  axA 

an  H>  ' '  >iild  be  sunk  tl>ere. 

I*  1806  a  UxK^iixt  u-aitcdoa  Mr.  Fox,  tbea  Secretary  of  Sute,  juwl 


Arminius.  was  rejected,  although  Arminius  had 
Cut  off  Varus,  together  with  three  Romaji  legions, 
Senate  and  Tiberius  deeming  it  unlawful  to  poison  even 
fidious  enemy.  It  was  on  the  same  principle  that  AlcW 
formed  his  judgment  of  Bessus,  who  had  assassinated  D 
During  the  middle  ages,  however,  war  dt^tnerated  into  ci 
and  barbarism,  and  poisons  and  .issassi nations  were  frequ 
resorted  to.  The  assassination  of  William,  Prince  of  O) 
by  the  Spaniards,  in  the  war  of  the  Netherlands,  is  no 
gardcd  with  universal  detestation.  But  this  detestation  i 
civilised  world  is  not  confined  to  the  perpetrators  of 
acts  ;  those  who  command,  encourage,  countenance,  ort 
them,  are  equally  execrated.  And  a  Government,  or  ag< 
who  should  neglect  to  punish  a  subject,  or  a  subordina 
such  a  crime,  would  be  justly  regarded  as  odious.  i 

8  21.  But  we  must  distinguish  between  atrcacherout 
dcr  and  a  surprise,  which  is  always  allowable  in  war.  A 
force,  under  cover  of  tlie  night,  may  pass  the  enemy's 
penetrate  to  his  head-quarters,  surprise  the  general,  anj 
him  prisoner,  or  attack  and  kill  him.  It  was  his  di 
guard  against  such  attack.s,  and  to  prevent  a  surprise, 
acts  are  therefore  not  only  justifiable  but  commendable 

mAde  an  offer  of  awassinating  nonapnrlp,  if  it  met  with  the  appf 
of  the  English  Ministry.  Mr.  Fox  Md  the  man  secured,  »rta  W 
M.  Tal!t>Tand,  the  French  Miniaier  for  l-'oreign  Atfnirs,  infonn] 
of  the  circumsunce.  '  I  gave  orders  to  the  police  officer  who 
panicd  him  to  >cn<i  hitn  out  cf  the  kingdom  u  soon  as  possibl 
aftenvard*  '  I  saw  my  error  in  having  aufiered  him  to  acpart, 
havinK  picviuu^ly  informed  you,  and  I  uidcred  him  to  be  dctainet 
laws  du  pol  periiiil  u«  to  det^iin  him  long  ;  but  he  ^ball  not  be  sen 
till  after  you  ihidl  have  had  full  time  to  lake  precautions  aga 
attempts  :  when  he  goes.  1  shall  ukc  care  to  have  him  landed  a 
port  as  rcmoic  as  possible  from  France,  lie  calls  himself  Guill 
Gevnlh6re.' 

Mr.  Fux  evtdimtly  intended  to  deal  with  this  spy  under  the  All 
(+JG.  III.  c  lii). 

It  ia,  however,  open  to  doubt  whether  iliia  spy  nuy  not  hw 
sent  by  Bonanane  himself,  tn  test  ihc  newly -appoinied  itaiesoil 
has  been  said  to  have  been  for  ten  years  the  Emperor's  secret  ai 
have  been  sent  to  Warsaw  in  iSoi,  to  poison  Louis  XVIII..  and 
bceri  mixtd  up  in  the  disturbances  at  Vienna,  the  following  yc 
aficr  his  return  from  Fi!ng1.ind  on  thU  occasion,  to  have  been  ci 
by  tSonnpartc  in  Ccrmanv,  Spain,  and  PorttigaL 

Peltier,    the  editor  of  a  French  ne«rsp,i|)er   published  in    1 
called  the  Am^igu,  was   luosecuud   by  the  Attomey-Gcneral 

c- ti_k. 1 i^-^—i-^^ta I •a ■       t_    -a 


(duguise  and  treachery  which  gives  to  the  deed  the  char- 
of  murder  or  assassination.  The  conduct  of  Lconidas 
te  Lacedemonians,  who  broke  into  the  enemy's  camp  and 
tiicir  way  directly  to  tlw:  Persian  monarch's  tent,  was 
tifitd  by  the  common  rules  of  war,  and  did  not  authorise 
:  king  to  treat  them  more  rigorously  than  any  other  cnc- 
The  act  of  Mucius  Scarvola,  in  entering,  in  disguise, 
it  of  Porsunna  with  Uie  intention  of  kiUing  him.  was 
!>>'  the  age  in  which  he  lived,  but  would  not  be  justi- 
^by  the  niles  of  modern  warfare. 

,  22.  War  makes  men  public  enemies,  but  it  leaves  in  force 
dcs  which  arc  not  MMCssarUy  suspended  by  tlie  new  po- 
ia  which  men  are  placed  towards  each  other.     Good 
is.  therefore,  as  essentia!  in  war  as  in  peace,  for  without  it 
pities  could  not  be  terminated  with  any  degree  of  safety, 
.  of  the  total  destruction  of  one  of  the  contending  parties, 
being  admitted  as  a  general  principle,  the  question  arises 
'  tar  we  may  deceive  an  enemy,  and  what  stratagems  are 
in  war?     Whenever  we  have  expressly  or  tacitly 
to  speak  the  truth  to  an  enemy,  it  would  be  pcriidy 
I  to  deceive  his  confidence  in  our  sincerity.     But  if  the 
stoa  imposes  upon  us  no  moral  obligation  to  disclose  to 
the  truth,  wc  are  perfectly  justifiable  in  leading  him  into 
r,  cither  by  words  or  actions,     l-'cints,  and  deceptions  of 
'dtt  kind,  arc  always  allowable  in  war.     It  is  the  breach  of 
!  faith,  express  or  implied,  which  constitutes  the  perfidy, 
\gw&  to  such  acts  tlic  character  of  iia} 
123.  Stratagems  m  war  arc  snares  laid  for  an  enemy,  or 
practised  on  him  without   perfidy,  and  consistent 
igood  faith.     They  arc  not  only  allowable,  but  have  often 
<0(utituted  a  great  aliare  of  the  glory  of  the  most  celebrated 
naodcrs.'    'Since  humanity  obl^es  us,'  says  Vattel,  'to 

'  mfllmorc,  0>*  fnf-  J-JKt/^  vol.  iii.  {  94  ;  Vatt«!,  Ifrtn't  itrt  Gfnr,  iiv, 

|CC^viii.,  X, ;     \jt\hcr,  I'olilteal  Hlhui,  b.  vii.  \%  J4,  25  ;  Orolius,  De 

oi  Pat.,  lib,  iii.  cap.  viii.  J5  4,  5 ;  fuflTendorf,  at yure  A'at.  el 

k  Till.  cap.   vi.  §  6  ;  Gawlcn.  Jjf  DiphmaiU,  Iiv.  vi.  ^  7  ;  Bello, 

^     >lmicmacwH9l,  pi.  ix.  cap.  ri.  §5  1,2;  BjnkerjIiMk,  Quafsl.  yar. 

'  !^<tr4iii);tiii9    {ntses    4e  gtt^rre)    aud  llic    employment   of  means 

tu  procure  iiiiclligcncc  icspcctin£  tlic  cnciuy  or  the  country 

,  i?»ub}ecl  to  An.  36,  ibat  ibc  popuUlion  of  an  occupied  tcirilory 

^^*Wt  be  compelled  10  take  pan  in  military  operations  .iKainst  (heir 

**t*w«l>)»re  considered  lawful  i: 


*tn. 


means.— llni»cb  Con/crcncc,  1S74, 
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prefer  the  gentlest  methods  in  the  prosecution  of  our  rjj 
if  by  a  stratagem,  by  a  feint  devoid  of  perfidy,  we  can 
ourselves  niaslers  of  a  strong  place,  surprise  the  enemy, 
overcome  him,  it  is  much  better,  ajid  is  really  more  cuinim.^' 
able,  to  succeed  in  this  way  than  by  a  bloody  siege,  or 
camagcof  a  battle.  These  feints,  or  pretended  attacks,  are, 
quently  resorted  to,  and  men  and  ships  arc  sometimes  so 
^jsed  as  to  deceive  the  enemy  as  to  their  real  character,  and 
this  means  enter  a  place  or  maintain  a  position  advantage 
to  their  plan  of  attack  or  of  battle.  But  the  use  of  strat^i 
is  limited  by  the  rights  of  humanity  and  the  eslabli 
usages  of  war.  Even  if  devoid  of  perfidy,  and  con 
wit!)  tlie  faith  due  to  the  enemy,  they  must  not  violate 
merdal  usage,  or  contravene  the  stipulations  of  particubf 
treaties.  Vattct  mentions  tlie  case  of  an  English  frigate, 
which,  in  the  war  of  1756,13  said  to  have  appeared  off  CaluS 
and  made  signals  of  distress,  with  a  view  of  decoying  iwt 
some  vessel,  and  actually  seized  a  boat  and  some  sailors  wk 
generously  came  to  her  assistance.  If  the  fact  be  true,  th« 
unwortliy  stratagem  deserves  a  severe  punishment.'     It  tem 

'  Ho  trace  can  he  found  of  this  occurrcDce ;  Vatt«l  merely  tclb  M 
that  '  it  is  said '  to  have  happened.  The  following  example,  hdweWi 
is  tmstworlhy,  and  has  been  vcrilicd  by  at^davU  made  bcfoit  tta 
(colonial)  mayor  of  New  York,  I'cbruaTy  13,  1783.  In  dial  yeai  W 
'Sybillc.'n  French  fri^.nic  of  thirty-eight  giins,  Caplaiii  Lc  Cooiie  H 
Krergamn  tic  Socmnria,  enticed  the  liriiish  ship  '  Hussar,'  twcnly  guM 
Captain  J.  M,  Kuspcl!,  by  diaiilayint  an  Knelish  cnsiRn  reversed  in  *■ 
main  shroud^,  and  KiixtisK  culoura  over  French  at  the  ensign  staff.  3" 
was  aha  undcrjiiry-nvuts.liad  some  shot  holes,  and  in  cvcrj- way  uitiman 
herself  to  be  a  distressed  pri*c  to  some  of  the  Uriiish  ships.  CapIM 
Russell  al  once  approached  to  succour  her,  but  she  immediately,  byj 
preconccncd  and  rapid  movement,  aimed  at  cnirjring  avny  the  boirspd 
of  the  "Hussar,*  raking,  and  then  boarding  her,  Thi>  ruieae  ffuerrr,M  % 
black  a  tint,  wai  only  prevented  taking  full  eflect,  hy  the  promptitttde  < 
Captain  Kusscll,  who  managed  to  Iivn  his  shii)  in  such  a  vray  as  only  I 
rccdvc  half  the  raking  fire.  He  then  engaj^cil  with  the '  Sybillc,'  ana,d 
eventually  capturinj;  her,  publicly  broke  the  sword  of  ihc  French  captaB 
whom  he  considered  had  sullied  his  reputation  by  descending  to  fight  it 
'  Hussar '  for  above  thirty  minutes  under  false  colours,  and  with  signals! 
distress  flying.  '  She'  (the'  Hussar"),  said  Captain  Ruiscll,  'had  nolhl 
fair  play,  but  Almighty  God  has  saved  her  from  the  nin»t  foul  snare,  i 
the  most  pcrfidiouB  enemy.'  Me  confined  the  <:a[)tain  of  the  '  Sybille*  I 
a.  Stale  prisoner.  It  appears  that  ttw  latter  was  sutMcquently  brought  I 
trial  by  his  own  Government,  hut  wan  amuitted. 

James  narrates  {Mm:  Hut,,  vol.  vi.)  that,  in  i8r3,  two  merchant* 
New   York,  eacourued  by  a  j)romiie  of  reward   from  the  Ameria 
Covemmetit,    fonnea  a  plan   for  destroying  the   British  74-KUn    si" 
'  Ramilies,'  Captain  Sir  Thomas  Masicrman   Hardy.     A  schooner 
laden  with  several  casks  of  gunpowder,  having  trains  leadii 
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'damp  a  benevolent  charity,  which  should  be  held  sacred  in 
:  eyes  of  mankind,  and  which  is  so  laudable  even  between 
lies.  Moreovcr.making  signals  of  distress  is  asking;  as.sist- 
,  and  by  that  very  action,  prointsing  perfect  security  to  those 
^givc  the  friendly  succour.  Therefore,  the  action  attributed 
at  frigate  implies  an  odious  perfidy.  Ortolan  refers  to  the 
iuct  of  ail  Engh'sli  frigate  and  two  vessels  at  Barcelona, 
1800.  as  of  tlie  same  character  as  that  of  the  English 
off  Calais,  described  as  above  by  Vattcl.  On  Septem- 
'  4.th,  rSoov  the  Engluh  took  forcible  posscs^iion  of  a  Swedish 
i,  then  neutral,  near  Barcelona,  put  a  large  number  of 
Jish  soldiers  and  marines  on  board,  and  entering  the  har- 
in  the  night  under  this  neutral  fl^,  and  in  a  neutral 
surprised  and  captured  two  Spanish  frigates  which 
•ere  lying  at  anchor'  Ortolan  denounces  this  as  an  act  of 
pn6dy,  and  as  not  being  a  stratagem  allowable  by  tlie  usages 

of  gunlock,  whicli,  upon  the  principle  of  clock-work,  went  ofT  at  a 
period  after  it  hnd  been  ici.  On  deck  were  some  casks  of  t!our,ax 
known  ibal  tbc  'Ramilica'  was  short  of  prai-isions,  nnd  ic  wus 
ed  th.ll  Ciptiiin  Hardy  would  immedialdy  xizK  her  to  rcvicluiil  his 
ThuA  murderously  laden,  Oie  .ippfoached  the  '  Rn.milie»,'  nliich 
cd  a  txMt  with  thirteen  met)  nnd  a  lieutenant  to  cut  her  of7.  The 
^loiracdtaicl]' abandoned  the  ship,  which  wn^  taken  by  the  lieutenant. 
Afnt  boun  afterwards  siic  blewr  up,  the  iicmcnani  and  ten  nf  the  sailors 
wre  kijlcd,  and  the  oih«  three  men  were  shockingly  scorcheiL 

'This is  ci'iderilywuactcd  from ihc'  PriJcis dt:s  dvdncmcnts  miiitaircs,* 
wl  ni,  p.  1 17,  which  contains  several  misrepresentations  concerning  ihe 
t&s.  Tbe  real  facts  seem  [0  be  ihAt,  while  liarcclona  was  under 
jhdnije  of  British  ships  of  war,  two  Spanish  corvettes,  of  twcntj-two 
orh,  were  lying  in  harbour.  Sir  Thomas  Louis  dctcnnincd  to  cut 
vut,  and  ordered  ci^ht  boats  to  auist  the '  Nii:er,'  under  Captain 
Sir  James)  Hiuyar,  in  &o  doing.  The  atLick  was  hue  in  the 
and  one  of  the  boats  was  at  that  time  boarding  a  Swedish 
jitmrui  into  Ihe  purl.  To  Join  this  boal.  and  give  directions  to  the 
t'tan.  Captain  lliUyai  went  alongside,  and  continued  there  with  all  his 
Jwis,  while  tbe  vessel  stood  in  tonard  the  mole.  As  ihcy  appnxichcd  to 
tbc  iHtance  of  thiee-quarlcrs  of  a  mile,  Hillyar  and  his  party  »[iiittcil  the 
Wud.iwo  dKiti  M-cre  at  thu  moment  tired,  which  pasbcd  ov<:i  die 
pllkit.«nd  two  or  three  miniit»  after  the  enemy'h  oiiiei  -.bin.  m  K.uce< 
■■■  discborged  her  broadside  at  them  ;  the  shot  fell  short,  lliis  proved 
italllf  Spaniards  did  not  respect  (he  neutrality  of  the  Swcdijh  flag, 
■ji  ttwequenily  that  it  did  not  avail  in  protecting  the  British  boats, 
™dl  iamediatety  pulled  in.  Tho  outer  ship  was  immediately  boarded, 
•'nilhtr  ship  thereupon  opened  (ire,  but  was  also  carried.  The  alTaJr 
p*<Kh«0ed  after  dark,  when  no  flag  could  be  distinguished,  Iwit  even  if 
■•one  had  been  as  the  Spaniards  represent,  it  did  not  prevent  their 
^■Cupon  a  dcfenceIeK  neutral.  The  .Swedish  \-esscl  neiiher  contri- 
™*il  to  ibe  success  of  the  enterprise,  nor  to  the  safety  of  the  men,  but 
•■■d(  an  impression  to  the  disadvantaRC  of  HiUyar,  and  it  re<iu!red 
**d)  apluuoion  before  the  Admiralty,  nM  Lord  Nelson,  saw  the  matter 
•  iu  true  Ufht.    (See  BrenL,  Nav.  Hist,  t) 


of  war.    This  act  may  be  viewed  in  different  lights. 

the  surprise  of  the  Spaniard*  is  concerned  it  was  a  Icgitl 

stratagem.     It  was  their  duty  to  be  prepared  for  sue 

attack,  and  they  were  properly  punished  for  thctr  ncglo 

take  the  proper  and  ordinary  precautions  to  prevent  it, 

far  as  the  seizure,  and  the  use  of  the  Swedish  vessel,  ani 

treatment  received  by  its  captain  and  crew  at  the  harii 

the  English,  are  concerned,  it  was  a  gross  violation  of  n| 

rights,  which  would  have  justified  Sweden  in  declarinf 

on  siitisfaction  being  refused.  As  between  Spain  and  Sn 

it  was  a  gross  neglect  of  neutral  duty,  on  the  part  of  the  1 

in  not  requiring  England  to  restore  the  captures  thus  14 

fully  made  under  the  Swedish  flag.    With  rcfpect  to  the  | 

attack  made  by  the  English  under  a  false  flag,  it  was  a; 

violation  of  their  own   maritime   laws  and   the  estali 

usages  of  nations,  as  will  be  shown  in  the  next  pantgra] 

S  24.  We  will  now  inquire  how  far  stratagems  of  thii 

are  allowable  at  sea,  or  ratlier  how  far  a  vessel  may  act' 

false  colours."    'To  sail  and  chase  under  false  colour* 

Sir  William  Scott,  'may  be  an  allowable  strafcigem  l 

but  firing  under  false  colours  is  what  the  maritime  law  1 

country  (England)  does  not  permit ;  for  it  may  be  att 

with  ver)'  unjust  consequences  ;  it  may  occasion   the  1 

iJie  lives  of  persons  who,  if  they  were  apprised  of  th 

character  of  the  crui-scr,  might  instead  of  resisting  in 

protection."     It  will  be  noticed  that  the  prohibition 

under  false  colours  is  here  put  upon  the  ground  of  loci 

no  reference  being  made  to  any  general  rule  of  intern; 

jurisprudence.     '  It  is  a  rule  of  the  law  of  nations,'  say  ( 

and  Duverdy,  '  that  on  the  sea,  a  vessel  cannot  attack  a 

vessel  before  having  made  known  its  nationality,  and  } 

put  the  vessel  which  it  encounters  in  a  position  of  declai 

own  nationality.'  The  ancient  rule  of  maritime  law,  as  sta 

'  Onolan,  Piplomaiie  de  U  Mer,  tome  n.  liv.  ili.  ch.  i. ;  k 
Pr/ds  ttu  Droit  eUs  Ctns,  %  174  ;  V«»cl,  DiVt't  des  Gens,  Uv.  l) 

$178. 

*  False  colours  are  usual  straiasems  in  war  ('  La  Esperanza,'  > 
90),  but  see  par.  ty,  note  1. 

The  subject  of  employing  false  colours  vras  much  discussed 
ihe  'Alabama'  controversy  with  the  United  States,  thai  Govt 
frequently  pressing  the  point  on  the  British  Govemmenl,  cvpot 
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,,  \vas  that  the  affirming gtm  {coup  dt  semonce^  ou  d'assur- 
')  could  be  lired  only  under  the  national  Hag.'     Such  were 
proN'isions  of  the  ancient  ordinances  of  France.    But  article 
oTtlicArrft^duz  Frairial  merely  prohibits  the  firing  a  shot 
a  bouhi)  under  a  false  flag,  and  the  law  of  April  loth, 
!J,  article  3,  provides  that  captains  and  officers  who  commit 
^hostility  under  a  flap  other  than  that  of  the  State  by 
they  arc  commissioned,  shall  be   treated  as  pirates. 
says  that  the  affirming  gun  may  be  fired  under  faUe 
but    all  acts  of  hostility  must  be  under  the  national 
Ma.<)S<5  and  KautefcuiUc  seem  to  adopt  the  opinion  that 
aflinning  gun  {coup  de  senionct)  should  be  fired  only  under 
al  colours.     But  as  such  gun  is  in  no  respect  an  act  of 
ity,  we  can  perceive  no  good  reason  why  it  may  not  be 
under  faJse  colours.* 
I  25.  Deceitful  inffliigmce  may  be  divided  into  two  classes : 
representations  made  in  order  that  they  may  fall  into  the 
y's  hands  and  deceive  him,  and  the  representations  of 
»ha  feigns  to  betray  his  own  party,  with  a  view  of  draw- 
iigtbc  enemy  into  a  snare  ;  both  arc  juHti^ablc  by  the  laws 
mat.    The  commanders  sometimes  make  false  rcprcsen- 
ofthc  number  and  position  of  their  troops,  and  of  their 
military  operations,  for  the  purpose  of  having  them 
laH  into  the  enemy's  hands,  and  of  deceiving  him  ;  this  is  not 
only  allou-able,  but  ts  r<^arded  as  a  commendable  ruse  de  la 
gMtn.     If  an    officer   deliberately  makes   overtures  to   an 
enemy,  offering  to  betray  his  own  party,  and  then  deceives 
lliit  enemy  with  false  information,  his  procedure  is  deemed 
il&a»oi«;  ncvcrllicless.  the  enemy  has  no  right  to  complain 
■f  (he  trcacheiy.   for  he  should   not   have  expected  good 
titJi  in  a   traitor.     But    if  tJic  officer   had    been    tampered 
"iii  b>'  offers  of  bribery,  he  may  lawfully  feign  acquiescence 
to  Ok  proposal  with  a  view  to  deceive  the  seducer  ;  he  is  in- 
cited by  the  attempt  to  purchase  his  fidelity,  and  he  is  justi- 
W  in  revenging  himself  by  drawing  the  tempter  into  a  snare. 
'  fly  tins  conduct,"  says  Vattcl, '  he  neither  violates  the  faith  of 

'  Smoiuer  laeutt  to  '  warn  in  a  toud  voke,'  not  to  lummait. 

'  The  *  PcttcocW,'  4  Rob.  Rep.,  p.  187  j  Pistoyc  «  Uuvcrdy,  TraiU  dts 
^wo.  lit  r.  civ  i  ;  Mais^,  Droit  Camptera'al,  tome  i.  J  307 ;  Haute- 
■rtlt,  thvit  del  tViUiatu  Ntulres,  lomc  iv.  p>  & :  Valin,  TraiU  dts 
^ttu.  di,  fi.  sec  i-  J  9 ;  Ortolan,  Diftiamatie  de  la  Mcr,  tome  ii.  lib. 
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promises  nor  impairs  the  happiness  of  mankind,  for  cri 
engagements  are  absolutely  void,  and  ought  never  to  be 
filled,  and  it  would  be  a  fortunate  circumstance  if  the  pi 
of  traitors  ct^uld  never  be  relied  or,  but  were  on  all  sides 
rounded  with  uncertainties  and  danger.  Therefore,  asupci 
on  information  that  the  enemy  is  tempting  the  fidelity  of 
officer  or  soldier,  makes  no  scruple  of  ordering  that  suba]; 
to  feign  himself  gained  over,  and  to  arrange  his  preti 
treachery  so  as  to  draw  the  enemy  into  an  ambuscade.'' 

9  26.  Spies  are  persons  who,  in  dis^tisr.  or  under /a/rf 
tntces,  insinuate  themselves  among  the  enemy,  in  order  to 
cover  the  state  of  his  affairs,  to  pry  into  his  designs,  and 
communicate  to  their  employer  the  information  thus 
tained.  The  employment  of  spies  is  considered  a  kiad 
clandestine  practice,  a  deceit  in  war,  allowable  by  its  nileil 
*  Spies,"  says  Vattel,  'are  generally  condemned  to  capital  p«i 
ishment,  and  not  unjustly ;  there  being  scarcely  any  other 
of  preventing  the  mischief  which  they  may  do.  For 
reason,  a  man  of  honour,  who  would  not  expose  himself  to  di 
by  the  hands  of  the  common  executioner,  ever  declines  scrvli 
as  a  spy.  He  considers  it  beneath  him,  as  it  seldom  can 
done  without  some  kind  of  treachery.  The  sovereign, 
fore,  cannot  lawfully  require  such  a  service  of  subjects,  ex 
perhaps,  in  some  singular  case,  and  that  of  the  last  impo: 
It  remains  for  him  to  hold  out  the  temptation  of  a  reward, 
an  inducement  for  mercenary  souls  to  engage  in  the  business. 
If  those  whom  he  employs  make  a  voluntary  tender  of  tbdi 
services,  or  If  they  be  neither  subject  to,  nor  in  any  wise  con- 
nected with,  the  enemy,  he  m,iy  unquestionably  take  advantage 
of  their  exertions,  without  violation  of  justice  or  honour.'    N< 

•  Dc  Ctiftsy.  Droit  Maritime,  liv.  i.  tit  iil  J  34. 

•  No  one  shall  be  considered  as  a  spy  but  those  who,  acting  sccredy 
or  under  false  pr««i«s,  collect  or  tr^-  to  collect  inrorm.ition  in  diitriOt 
occupied  by  the  enemy,  with  the  intetittnn  of  communicaiinj;  it  to  Ite 
opposio)!:  force. — Bru&seU  Conference,  1874,  ^^-  '9-  A  spy  17  t-iken  w 
tbc  act  »h.ili  be  tried,  and  treated  aecordin?  to  the  Uws  in  force  in  li* 
army  whid*  caplurcs  hiin,^ /*»'</.,  An.  ao.  Tf  a  »py  who  rejoins  the  an«/ 
to  which  he  belong*  \i  subte<jttently  capiurcd  by  the  enemy,  he  is  lo  M 
treated  as  a  pri&onCT  of  war,  aitd  incurs  no  responsibility  for  hi^  preriou 
acts.— /*'i»'.,  Art.  31. 

During  the  late  Franco- German  war,  the  correspondents  of  tW 
Fij^aro  and  Gauhii  (French  ncwspftpers)  were  k>kcn  al  SouU-lea-Forrt 
by  the  I'nuti^uis.  It  nus  ^uggcsicd  Innt  iticy  should  be  huA^cd  a>  spi^ 
but  they  were  nniiiltcd  by  the  Crown  Prince,  to  be  '  set  free  as  »ood  > 
ihcy  can  do  no  luum.* 
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boritj*  can  require  of  a  subordinate  a  treacherous  or  crimi- 
act  in  any  case,  nor  can  liie  subordinate  be  justified  in  its 
formancc  hy  any  orders  of  his  superior.  Hence  the  odium 
I  punishment  of  the  crime  must  fall  upon  the  spy  himself, 
hou^h  it  may  be  doubted  whether  the  employer  is  entirely 
t  from  the  moral  responsibility  of  holding  out  inducements 
iTcacherj'  and  crime.  Th.it  a  K^neral  may  profit  by  the  in- 
nnalion  of  a  spy,  the  same  as  he  may  accept  the  offers  of  a 
liter,  there  can  be  no  question  ;  but  to  seduce  the  one  to  bc- 
\f  his  country,  or  to  induce  the  other,  by  promises  of  reward, 
commit  an  act  of  treachery,  is  a  vcrj*  different  matter.  The 
sfy  is  frequently  applied  to  persons  sent  to  reconnoitre  an 
toiy's  position,  his  forces,  defences,  &c.,  but  not  in  disguise, 
under  false  pretences.'  Such,  however,  are  v\rAspit's  in  tbe 
nee  in  which  that  term  is  used  in  military  and  international 
»,  nor  are  persons  so  employed  liable  to  any  more  rigorous 
uatment  than  ordinary  prisoners  of  war.  It  is  the  disguise, 
foist  prttence,  which  constitutes  the  perfidy,  and  form.s  the 
tial  elements  of  the  crime,  which  by  the  laws  of  war,  is 
bliablc  with  an  ^nominious  death.  Article  loi  of  the 
iilcs  and  articles  for  the  government  of  the  armies  of  the 
United  Slatex  provides, '  that  in  time  of  war,  all  persons  not 
rflncns  of  or  owing  allegiance  to  the  United  States  of 
America,  who  shall  be  found  lurking  as  spifs,  in  or  about  the 
foctilicatlona  or  encampments  of  the  armies  of  the  United 
Stato,  or  any  of  them,  sliall  suffer  death,  according  to  tlie  law 
Ud usage  of  nations,  by  sentence  of  a  general  court-martial.' 

'  Military  men  Uti  militairts)  wlin  h»ve  penetnited  within  Ihc  lone 

iS    of  ui«  enemjr'ft  army,  with   the    intemion  of  collvcling 

_  B.n  not  considered  as  spes  if  it  has  been  pou-ilile  tA  recpg- 

military  character.     In  like  manner  military  men  (anri  alsn 

BoumUtary  persons  canying  out  ihdr  mission  openly)  char{;ed  wiih  the 

"atmiiaton  «rf  despatches,  cither  to  their  own  aimy  or  to  tliat  of  the 

,■«■»,  shall  DM  be  considered  as  spies  if  captured  by  the  enemy.     To 

l^ntssbelonsalso,  if  raptured,  iodiv-iduals  Mint  in  balloons  to  caTTV 

**P»wbcs,  and  gencnily  to  keep  up  communications  between  the  dif- 

*"«  pans  of  an  army  or  of  a  territorj-.— Itnissds  Conference,   1S74, 

Ma. 

*  Vittel,  /VotY  dti  Gttu,  liv.  HL  cfa.  x.  $  $  1 79,  1 K2 ;  Grolius,  Di  Jur. 
Mof />«<■-,  lib.  iii.  cap.  iv.  (  18;  i/.,?.  .?/<!/«/«.  Act  of  April  icth,  1806; 
«K  DtruMo  InUrnacional,  pt.  ii.  cap.  vi.  5  3  ;  Heffter,  Dtvil  Inter- 
*"'««/,  t  ];o ;  Kiquelme,  Dertchv  Pub.  Jul.,  lib.  i.  lit.  I  cap.  xii. 

I^T  Vi  aad  30  VicL  109  (Naval  Dlicipliiie  Act},  s.  <>,  spies  can  be 
"v'  h}  a  tav^  court-ounial,  aivd  shall  suffer  death  or  other  punisfa- 

"tle  Hjrs  {PUtu  fj  iAe  Crtncm)  that  *  if  an  alien  enemy  come  into 
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I  27.  Notwithstanding  the  criminal  character  of 
has  not  unfrcqucntly  happened  that  men  of  high  and 
able  feelings  have  been  induced  to  undertake  the  offi 
although  this  fact  has  somewhat  lessened,  In  popular 
the  odium  of  the  act,  it  has  failed  to  dimtni^th  the  se 
its  punishment  Two  of  the  most  notable  instances  of  t 
to  be  found  in  military  history,  occurred  durinf;  the  ws 
Americnn  Revolution.  After  the  retreat  of  Washmgt' 
Long  Island,  Captain  Nathan  Hale  recrossed  to  tha 
entered  the  British  lines  in  disguise,  and  obtained 
possible  intelligence  of  the  enemy's  forces,  and  their  11 
operations  ;  but,  in  his  attempt  to  return,  hcwasapprc 
and  brought  before  Sir  William  Howe,  who  gave  imi 
orders  for  his  execution  as  a  spy ;  and  these  orde 
carried  into  execution  the  very  next  morning,  under 
stances  of  unncccssar)'- rigour,  the  prisoner  not  being 
to  see  a  clergyman,  nor  even  the  use  of  a  Rible,  alth 
respectfully  asked  for  both.  Eveiy  one  remembers 
of  Major  And ri^,  how  he  ascended  the  Hudson  rlvei 
the  American  lines,  where  he  bargained  with  Arnold 
surrender  of  West  Point  and  its  defences  ;  liow  he 
tured  iit  his  attempt  to  return  to  New  York  in  disgn 
with  the  documentary  evidence  of  his  bribery  of  Am< 
ccaled  upon  his  person  ;  and  how,  after  a  full  examtnat 
due  deliberation,  he  was  condemned, and  ordered  by  W 
ton  to  be  executed  as  a  spy.  These  two  officers — H 
Andrd, — were  nearly  of  equal  rank  and  age  ;  both  h 
and  accoiiipHshmL-nts  xvhich  gave  promise  of  future  gi 
and  which  had  already  endeared  them  to  large  circle 
miring  friends.  They  both  committed  the  same 
nffencc.  and  both  suffered  the  same  ounishment.  but 
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RFadd  to  tbc  ignocnlny  of  Hale's  execatioa.  the  Amcri* 

ifaicd  ao  exertions  to  Bgfatcsi  the  boars  of  Andres  ca|:^ 
,  and  to  show  their  regret  that  the  stem  exigencies  of  the 
sniircd  his  death.  Again,  while  the  Americans  unani> 
_cundemned  the  barbarous  treatmcrnt'  which  Hale 
ifore  his  execution,  tbcy,  with  equal  unanimity, 
the  justice  of  his  sentence.  Many  of  the 
the  conlrar>*,  while  acknowledging  the  kiiul 
of  Andn^,  by  the  Amcrioin  officers,  and  their 
of  sympathy  for  his  fate,  not  only  complained 
jgtoc  that  his  ^ntence  >%'as  unjust,  and  his  execution 

^K  the  American  tieneral  Aniohl,  cnmttuindin];  the  fortress  SI 
^K,  carria)  on  ncgututton^  with  Sir  Henr)  Clinton  to  enable 
mssurprue  that  fonress.  Ma/jc  Andr^  was  the  Knj;li«Ji  agent, 
A   ftequent    coniinuciicatioo    with    Arnold,  on  the   bncb,    with* 

posts  of  both  armirs.  One  night,  bring  unable  to  rctuiii  hy  a 
»  "-.i*  hsi custom,  Af  ihan^ftl  kit  uni/orm.  whwrh  he  wore  under  a 
,  Um  a  common  cnai,  and  tried  to  rcium  on  honcbiick  to  hit  own 
oA  was  taken  pritonCT.    Two  fordtpiers  i);nnrant  of  Knglith,  and 

ti  tlw  most  lUitemte  American  geneialt..  were  meinbers  of  the 
uniaL  The  fact  of  beint;  accidental!;'  (not  for  any  purpose  of 
fir)dra4ed  asaciliMn.  Instead  of  being  in  unifomi,  was  arj^ied  as 
Avalton  to  his  crime.  Three  months  cUpsed  before  his  cxeculion. 
»  saw  the  gallows,  instead  of  the  rirtc,  his  firmness  in  some  deffree 

htm.  He  only  said,  'I  die  for  the  honour  of  my  king  and 
','te  whKh  C^neral  Crcen,  the  Amcrmn  ccvninandcr  who  pre- 
Interred,  '  No,  fo^x  die  for  ynur  cowardire  and  like  a  coward.' 
i|psn  had  (tgned  his  dc^aih^warmnt  with  ^reat  reluetaacA. 
esoped  on  beard  a  Itriti^b  man-of-war.  The  American  (^ovem- 
raola  doobdess  have  sa\-cd  Andrtf  if  ihe  Briti&h  Uovemnvnt 
lure  given  up  the  »rsiior  Anwid.     (Faux's  MttH.   Days,  A/at ; 

tm  other  hud  HaJe  was  confessedly  in  iti^uue.  and  thereby  had 

ed  every  |un  of  the  l!riti«h  army,  and  obuined  the  best  pM«rble 

mee  mpeering  it«  situation  and  intended  operuiMi.  He  wsu  tidm 

U  diUcia  one  day,  and  mnunanly  eiecuted  the  next  m«niin|[  \if 

rod-manhal,  1776.— Holmes,  Amnali,  y>^. 

fer  Aadrtf.  in  the  opinion  of  KineCcofK*-  haracier  wm 

Ibtd;  A  pen&ran  wa»  settled  on  MS  btkkIi'  -■  brotbtf  was 

.abwofiM. 

I   1790,  Uird   ComwalUs,  convmanding  the  British  R^rvi^,  ^nm- 

lot^.V  ''^ajor-gettetal  Gales,  tSat  tke  nlK'  «» 

I  Ku^9  '  ':rctr^tcdwilitan  inhustanitw  .  Me, 

Sa   HecTj-   Ci:n!pn  be  writes,  *  hcr-j  -nd 

1  and    micllies  of  tbe  eneny  m  yv 

h»«d  to  softca  the  bonon^  -rf  war, .»?-»  "*«■  ■ 
I  General  Gates  aod  tbc  principal  atffem  nt 
leadtnMSA  ami  AlteatiOB  sbowa  t»  tlicir  -r—.- 
wt  bvrt  yotir  escdkncy^  fe<dkag>  by  »■•■  ^<« 

I  and  inluHnan  imodcTs  which  -^^ -   .  -  ^- 1 - 'ra 

.  ooly  00  those  whs  Itsn  t;Jc«ii  pMt  <mA  «•,  bnt  <M 
t  u>  join  tfaem.' — CtrwmaUv,  wet  b 
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a  'blot'  upon  Che  reputation  of  Washington,  but  dK 
charges  have  since  been  repeated  by  some  of  their  afalj 
writers,  and  especially  by  Lord  Mahon  in  his  '  History 
England,"  and  by  Phillimorc  in  his  'Commentaries  of  Inn 
national  Law.'  It  is  not  denied  thitt  Andr^  was  within  l| 
American  lines  in  (fisguisc.  for  the  purpose  of  gainii^iofi 
mation  of  the  disposition  of  our  forces,  and  ofclosngm^ 
tiations  with  Arnold  for  their  surrender ;  but  it  is  conteoi 
that,  being  there  with  the  authority  of  Arnold,  and  undet 
passport  from  him,  he  was  not  legally  a  spy.  Andre  hims 
never  attempted  so  flimsy  a  defence  ;  he  scorned  al)  prc« 
cation,  and  was  condemned  on  his  own  confcssionsL  I 
defenders  seem  to  forget  that  the  passport  of  a  traitor,  gii 
for  treasonable  purposes,  could  afford  no  protection.  It  \ 
no  more  legal  force  than  Arnold's  agreement  to  surrender! 
American  defences;  if  Washington  was  bound  to  recogri 
this  passport,  he  was  equally  bound  to  carry  out  the  eal 
agreement,  by  surrendering  to  the  enemy  West  Point  and 
garrison  !  Moreover,  even  though  Andr^  had  not  been  a  s 
in  the  strict  technical  meaning  of  that  tenti,  he  nevertbdi 
deserved  deatli,  for  tlic  laws  of  war  impose  that  puntshni 
upon  anyone  who  attempts  to  seduce  the  fidelity  of 
oiliccr  by  bribery,  or  to  induce  a  soldier  to  desert  his  coloi 
And  this  penalty  is  now  prescribed  by  the  statute  uT 
United  States.' 

1 28.  While  all  agree  that  we  have  no  right  to  rcqaire  i 
man  to  perform  the  services  of  a  spy,  and  that  if  we  atteti 
to  tamper  with  the  fidelity  of  an  enemy's  officer  or  soldier, 
incur  the  risk  of  such  punishment  as  that  enemy,  under 
laws  of  war,  may  impose,  there  is  a  difference  of  opinion  • 
r^ard  to  our  rewarding  such  acts.  Some  say  that  we  n 
purchase  treason  or  desertion,  if  we  merely  accept  offers  wfc 
arc  made  to  us  ;  while  others  contend  that,  if  we  pay  moi 
for  the  services  of  a  spy,  or  for  the  surrender  of  a  fort,  or 
army,  or  for  traitorous  acts  which  may  lead  to  their  capti 
we  encourage  perfidy  and  treachery  nearly  as  much  as  thoi 
the  offer  first  came  fro.Ti  ourselves.  Without  attcmptinj 
decide  this  question  of  ethics,  we  will  merely  remark,  t 


•  Phillimore,  Oh  Imi.  Law,  voL  itL  <  106;  Mahun,  Hiii.  e/Ei^n 
Mamilion,  //isi  of  tkr  Refiublie,  vol  i. ;  Sftrgeant,  Life  0/  H. 
Aitdr/i  Holmes,  Ammait. 


UEANS  AND  INSTRUMENTS   OF  WAR. 


35 


>mans,in  ihcir  hcroicagcs,  rejected  with  indignation  every 
tt^c  olTcrcil  by  an  enemy's  subjects.     They  sent  back 
<  Falisci,  bound  and  fettered,  the  traitor  who  had  offered 
liver  up  the  king's  children  ;  and  they  refused  to  make 
It  of  the  victory  of  their  consul  over  Viriatus,  because 
been  obtained  by  means  of  bribery.     In  speaking  of 
liwfulncss  of  such  acts,  Vattcl    remarks,  that    although 
practise  them,  they  arc  never   heard  to    boast    of 
done  sa 

)  ^9-  It  sometimes  happens  in  war  that  intestine  divisions 

Among  the  enemy's  forces,  and  that  one  party  may 

Dur  the  objects  for  which  we  are  contending  ;  in  such  cases 

may,  without  scruple,  hokl  correspondence  with  tlie  one 

and  avail  ourselves  of  its  assistance  lo.m'crthrow  the 

party.     We  thus  promote  our  own  interest  and  gain  the 

of  the  war,  without  seducing  anyone  to  crime,  or  e\'cn 

ling  the  partakers  of  treachery.     The  right  to  side  with 

in  war  ts  broadly  difTcrcnt  from  the  pretended  right 

Jliwcible  intervention  in  time  of  peace.    A  third  party  may 

:  with  the  one  or  the  other  of  the  conflicting  forces,  just  as 

:  might  in  a  war  between  separate  and  independent  nations. 

fbe  have  just  cause  of  war  against  one  of  the  parties,  he  may 

.  hunself  of  the  assistance  of  the  other.' 

'  Vutel)  Droit  dti  Cnnt/,liv.  iii.  di.  it  ]  i8l  ;  ^k«X,  Cam.  en  Am,  £mw, 
'- 1.  p.  3;  ;  Bella,  Dtrtfko  Intemadtmai,  pi.  11.  rap,  vi.  §  > 


<WOA»,[ 


Wiia  DiPAitmHT, 
Adjuunt'Caieialii  ORke.  WBihlncMD. 


Thi  fcOoaring   'losttuciioiis  for  the  Covicmmeni  of  Armies  of  the 

IVHed  States  in  thr  Field,*  prepared  by   Francis  Liebcr,  LL.I}.,  and 

[>C*(Md  by  X  Board  o(  Officers,  of  which  Major-Oneral  K.  A.  Hiichtock 

I  peddeM,  having  been  approved  by  the  Frei^ideat  of  the  United  States, 

ictnaands  that  ther  be  n>.ib1ish«d  for  the  information  of  all  concerned. 

kref  the  SecretAry  ol  War. 

E.  D.  TOWNSEND, 

AsiiEtant  Adjtitant- General. 
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INSTRUCTIONS 
FOR  THE   GOVERNMENT   OF   ARMIES   OF   THE   UNIl 
STATES  IN  THE  FIELD. 


SECnOH  I. 

Martial  La.v>— Military  yHrisdktioa^Afiiilary  NeeesHty—fi, 

1.  A  PLACE,  district,  or  countrv-  occupied  by  an  enemy  stands,  i 
quence   of  the  occupation,  under  the   martial   Liw  or  the  inv: 
occupyinj^  army,  whether  any  pioclamation  declaring  miirtial  law, 
[lublic  warning  M  the  inhabitanr^,  lias  been  isiu^d  or  ViOX.     Martiat 
ibc  immediate  and  dlrccteffcct  and  comequcncc  of  occupalion  or 
The  pie^ence  of  a,  hoKtite  army  procuims  its  m;ini^  Utv. 
3.  Martial  law  does  not  ce^ae  during  the  hostile  occupation, 
sptdid  prccUniiition,  orJcred  by  the  commanJerin-chicf ;  or  by 
mciilion  ill  the  treaty  of  pesce  concluding;  tbe  w-.ir,  when  the 
of  A  plucc  or  (errili:>ry  coatlnues  beyond  llie  conclusion  of  peace  as 
ihe  conditions  of  the  same. 

3.  Martial  law  m  a  Iiostilc  coontry  consists  in  the  suspcnsioci.  b^ 
occupying  militiri-  jujihority,  of  the  criminal  and  civil  law,  and 
domcsiic  adminiatrationiind  ^>\-cnimcnE  in  the  occupied  place  or  t 
and  in  the  substitution  of  military  rule  and  force  for  the  same,  ai 
in  the  dictatiuii  of  general  laws,  us  far  as  niilitaty  ncccsxity  re((u<ro 
sujpcniion,  substitution,  nr  dictation. 

The  comnuuidcr  of  the  fotcen  muy  proclaim  that  ihe  ndminiitntit 
of  nil  rivil  and  penal  law  zjhall  continue,  either  wholly  or  in  {Ktrt,  as' 
lLinc:t  of  pc.icc,  unless  oihcrivisc  ordered  by  the  military  auiluwity. 

4.  Marshal  law  is  simply  military  authority  cxcrciscil  in  accoiAril 
with  the  laws  and  usages  of  war.  Military  oppression  is  not  mafttalbi 
it  is  the  abuse  of  the  power  which  that  law  confers.  /Vs  mania)  In 
executed  by  militan.'  force,  it  is  incumbent  upon  those  who  admintUa 
to  be  Mricily  piided  by  the  principles  of  justice,  honour,  nnd  htimanitf 
virtues  adomini;  a  M)ltlier  even  more  than  other  men,  ftir  the  very 
that  he  posicsaes  the  power  of  his  iirmt  against  the  uniinncd. 

{.  Martial  law  should  be  Ic^  sirinifent  in  places  And  countries  6 
occupied  and  fairly  conquered.     Much  j[rc;*ter  severity  may  be  exeicb 
in  places  or  regions  where  actual  hostilities  exist,  or  arc  expected 
must  be  prepnred  for.     Its  most  complete  sway  is  allowed — even  in 
commander's  own  coiintiy — when  face  to  face  with  the  enemy, 
the  abtotuie  necessities  of  the  case,  and  of  the  paramount  duty  to 
the  cotmiry  against  invasion. 

To  uve  the  country  is  paramount  to  all  other  con^iderationtL 

6.  All  civil  and  penal  law  shall  continue  to  take  \\s.  unual  coune  la 
enemy's  places  and  [crritories  under  martial  law,  unless  mternipted 
stopped  by  order  of  the  occupjing  militarj'  power  ;  but  all  the  fuaOii 
of  the  hostile  government — legislative,  executive,  or  adminlsTrativ 
whether  of  a  t;vncral,  prnvincial,  or  lucil  character,  erase  under  mar 
law,  or  continue  only  with  the  &:inction,  or  if  deemed  necessary,  the  pa 
cipation  of  the  occupier  or  invader. 

7.  Martial  law  extends  to  property,  and  to  persons,  whether  they 
subjects  of  the  enemy  or  aliens  to  that  X'>vernment. 

8.  Consuls,  among  American  and  European  nations,  arenoldiploin) 


Xcvtnbcless.  their  ofliccs  and  pctsona  will    br  subjected   to 
I  Uw  In  uses  of  UTKcnc  ncccsuiy  onfy  :  ihcir  ptopciiy  and  business 
omiincdL     Any  delinquency  inc>  commit  against  the  established 
mk  n»y  be  punislinl  as  in  ihe  case  of  any  other  inhabitant,  and 
naluncai  famahea  no  rcftMinablc  ground  funntcinatioiuvl  complaint. 
The  ftnictiDns  of  ambassidoTs,  mtnitien,  or   other   diplomatic 
accredited  by  neutral  powers  to  the  hoMik  Ko*«mmcnt,  ccasc,  so 
'U  KfanU  the  disfilaccd  ^os  ctnitKni ;  but  Ihe  cotiquciing  or  occupying 
"^iniiiUy  recogaiics  them  as  temporarily  accicditcd  to  itself. 

U«niAl  Uw    affects   chiefly    the    police   and   collection  of  puUic 

.mil  Mies,  whether  imposed  by  the  expelled  ^ovemmcnl  or  by 

i  refers  tnaialy  to  the  support  and  efficiency  of  the  array, 

t:-.v  Mfcty  of  its  oiKTalions. 

ifae  kw  of  vrar  does  nut  only  discLiim  ;iU  crtiehy  and  bad  faith 

_  cnga^menu  concluded  with  ilic  enemy  during  the  war,  but 

breaking  of  stipulations  solemnly  contracted  by  the  bclUgercnU 

of  pCAce,  and  avoncdly  intended  to  remain  in  force  in  case  of 

;»«en  the  conlnaJng  powers. 

fiiclaims  all  exloftions  and  Other  transactions  for  individual  gain  ; 
of  private  revenge,  or  connivance  at  such  acts. 

8  to  the  contrai>'  sh:iU  be  severe!)  puni»,hed,  uid  especially  so  if 
by  officers- 
Wtaenev-er  feasible,  martial  taw  is  carried  out  in  cases  of  ^dividual 
by  military  courts ;  but  lentences  of  death  shall  be  executed 
auk  the  approval  of  the  chief  executive,  provided  the  urgency  of  the 
r^BB  Bol  reqture  a  speedier  execution,  and  then  only  with  the  approval 
«(  Ok  I'hwf  c««iiinaader. 

13.  Mibur;  juiisdictioo  is  of  two  kinds  :  first,  thai  which  is  conferred 
IllMacd  by  st^utc  ;  second,  that  which  is  derived  from  the  common 
jkfif  «af.  Militniy  oifTences  under  the  viaiute  law  must  be  tried  in  the 
llicrein  directed  ;  Iwt  military*  offence*  which  do  not  come  within 
mutt  be  tried  and  puni:^ed  under  the  common  law  of  war. 
of  the  courts  which  exercise  these  jurisdictions  depends 
(he  local  bw»  of  cssch  particular  country, 
hthe  annie*  of  the  United  Stales  the  first  is  exercised  by  courts- 
■tnkil  7  •hile  ra"!**  which  do  not  come  within  the  *  Kule*  and  Articles 
rfv;  .  ,,n  conferred  by  statute  on  courts-martial,  are 

f3r  tins. 

ij  >i,'iJ.'K  iK-n-*-^  1),  as  understood  by  modem  ci«Kicd  nations, 
WmIjh  ii>  the' necessity  of  those  mcwures  which  are  iadispcnsable  for 
9r»mf  the  ends  of  tbc  war,  and  which  are  tawfiil  according  10  the 
■An  hw  «ncl  usages  of  war. 

1J.  Uilitary  oeeeswty  admits  of  all  direct  destr\ieiion  of  life  or  limb 
if  fr»W cnqpiiCT,  and  of  other  persona  whose  dcstruclion  is  incidentally 
'■0'P^rfaMr  in  U*e  armed  ontests  of  the  v..it  ;  it  allow*  of  the  capturing 
tfnvjanaed  enemy,  ^nd  ocry  enemy  of  importance  to  ihe  hostile 
(mjMuuu,  or  of  peculiar  danger  to  ihc  captor ;  it  allows  of  all 
htttlJMU  at  prvfotj,  and  obstniction  of  the  ways  and  channels  of 
tt^tnv^  or  caoTODnicatioD,  and  of  all  witliboldmg  of  susten-ince  or 
■Mm  of  lifc  from  the  enemy  ;  of  the  appropriation  of  whatever  an 
OmyS  CDvntTT  affords  ncccsaary  for  the  &ubsisicncc  and  safety  of  the 
Mmj,  aad  at  wath  dcerptina  as  does  not  involve  the  bre.iking  of  good 
Ml  citba- poMtirelT  pkdfed,  rq^arding  agreements  entered  into  during 
Ukw.or  Mippam  by  the  n>odem  Uw  of  war  to  exist.  Men  who  take 
ipaiiBf  acaimi  one  annthci  in  public  war  do  not  cease  on  tlus  account 
libe  anni  bciiics,  itcspon»blc  to  one  another,  and  to  God. 

l4  MQitUT  iMCCSWty  docs  not  admit  of  cruelty,  that  is,  the  inniciion 
4  mti'nm  far  ibe  nice  of  MiiUcring  ur  for  revenge,  nor  of  maiming  or 


wounding  except  in  fi^hi,  nor  or  torture  to  extort  conTessions. 
admit  of  the  uie  cf  poisnn  in  any  way,  nor  of  the  HTinton  d««-a 
a  district.  It  -ndirits  of  rtcct'ption,  bul  discbims  acts  of  pcrficJi 
general,  military  necectiit^'  dncA  nnt  include  .iny  act  of  ho^^lil 
makes  the  t«tum  to  pence  unneceuarily  diflicutt. 

17.  Witr  is  not  carried  on  by  nmu  alone.     It  is  lawful  to 
hostile  belligerent,  armed  or  unarmed,  so  that  it  leads  to  tli< 
subjection  of  the  «ncmy. 

18.  When  (he  commander  of  k  bciieged  place  expels  the  » 
tanls,  in  order  to  lessen  the  number  of  those  who  consume  his 
provisions,  it  is  lawful,  though  nn  extreme  mensiire,  to  drive  th 
»o  fts  to  hasten  on  the  surrender. 

19.  Commanders,  whene^'er  admissible,  inform  the  cncm; 
intention  to  bombard  n  pUce,  so  that  the  non-combatAnls,  and 
the  women  and  children,  may  be  removed  before  the  boin 
commences.  But  it  is  nn  infraction  of  the  common  law  of  wa 
thus  to  inform  the  enemy.     SurpriM  may  be  a  necessity. 

aa  Public  war  is  a  state  of  armed  hostility  between  sovcrdg 
or  govcmmcnis.  It  is  a.  law  and  requisite  of  civihicd  existence 
live  in  political,  conttiiuou;i  souctics,  forming organitcd  units,  cal 
or  nationi,  whose  conabtucnta  bear,  enjoy,  and  suffer,  advance 
grnXt  tut;ether,  in  pcatc  and  in  war. 

zi.  The  citizen  or  native  of  a  hobttlc  country  b  thus  an  enea 
of  the  consiituenls  of  the  hostile  state  or  nation,  and  as  sncli  is 
to  the  hardships  of  the  war. 

22.  Nevertheless, as  civilization  has  ndv.inccd  during  the  last 
so  has  likewise  steadily  advanced,  especially  in  war  on  Und, 
tinction  between  the  privaic  individvial  belonging  10  a  hostili 
and  the  hostile  country  itself,  with  its  men  in  ;imi,s.  TlteprincipU 
more  and  more  acknowlctlgeil  i1iat  the  unarmed  ritiren  15  to  be 
perHon,  properly,  and  honour  as  much  a*  ihe  exigcnci«  of  war  1 

2^.  Piivaic  diireai  arc  no  !oin;er  murdered,  enslaved,  orcan 
distant  p.trls,  and  the  mulTciisivc  individual  is  as  httle  diiturt 
private  relations  as  the  commander  of  the  hostile  troops  can 
grant  in  the  ovcmiling  demands  of  a  vigorous  war. 

24.  The  almost  universal  rule  in  remote  times  was,  and  con 
be  with  barbarous  armies,  Ihat  the  private  individual  of  th 
country  is  destined  tosiilfer  every  privation  of  liberty  and  pratei 
every  disruption  of  family  ties,  Protection  was,  and  still  is  wi 
ized  people,  the  exception. 

2(.  In  modern  regular  wars  of  the  European).,  and  their  da 
in  otner  portions  of  me  globe,  pi-oieclion  of  the  inolTeiuive  citi 
hostile  country  is  the  rule  ;  privation  and  disturbance  of  private 
are  the  exceptions, 

16.  Commanding  generak  ;Ti.iy  cause  the  magisiraies  and  cl¥ 
of  the  hostile  counir}-  to  t;ikc  the  oath  of  temporary  allegiance 
of  fidelity  to  their  own  victorious  govemmcni  or  rulers,  and 
«xpcl  every  one  who  declines  to  do  so.     Rut  whether  rhey  do 
the  per»ple  and  their  civil  olTicers  owt;  tiirici  obedience  to  ihcm 
Ihey  bold  sway  over  the  district  or  country,  at  the  peril  of  ibcir 

«*^  Thi!  law  mf  wnr  lan  ha  num  iriicdlv  (juiiieiuic  nth  tip 


'  fCHtied  to  «Aer  careful  inquiry  into  the  real  occtinence,  and  the 
meter  at  the  miulecds  ihut  may  demand  reiribmiiuii. 
Uiimior  incaasidieT^e  reuliaiion  removes  ibe  belligerents  fanher 
1  wthet  frocD  the  miti^atini;  ndes  of  .1  regular  war,  and  by  ra^nd  steps 
b  thorn  nearer  to  the  internecine  vntn  of  savages. 
2^  Modem  times  arc  distinguished  from  earlier  ages  by  tbendsience, 
:and  ihe  &amc  limc,  of  many  nalions  and  great  g;ovemincntE related 
:ann(]irr  in  close  inirrcoursc, 

'  K  tfaeir  normal  condition  ;  n-ar  is  the  exception.    The  ultimate 
1  of  all  raodera  <mT  i*  a  renewed  statu  of  peace. 
K  man  visarously  war*  an  punuinl,  the  better  it  is  fbi  hutoanity. 
>innare  bheC 
ttcT  since  the  fonnation  and  co-existence  of  modem  naiions,  and 
^    ^  t  wace  wars  have  become  greai  national  wars,  war  has  come  to  be 
[rtawtotged  not  to  be  its  own  end,  but  the  means  to  obtain  great  endi 
or  to  coruift  in  defence  against  wrong  ;  and  no  conventional 
O  of  the  modes  adopted  tu  injure  the  enemy  is  any  longer  ad- 
I  ■,  bat  the  law  of  war  imposes  many  limitations  and  restrictions  on 
oCjnsiice^  ^th,  and  honour. 


Section  II. 

fwiu  ami  t'mmU  Profierty  <>/  ike  Enemy^ProUition  of  Pertatu,  • 
aitamify  Women  ;  i>/Ktiieitif,  Uu  Arts  aitd  SafKi€.i—pHnishm<nt 
ifCnmia  ^gmmti  the  JnkaiHanti  ej  HssliU  Countries. 

\L-  A  viOerious  army  appropriates  all  public  money,  seiies  all  ptiblic 
iWitie  properly  until  Kirther  direction  by  its  govcmmcni.and  sequesters 
fans  own  benem  or  that  of  its  government  all  the  revenues  of  real  pro- 
PVf  bdoni^ing  to  the  hostile  goi-cmment  or  nation.  The  title  to  such 
Mpopcrcy  remains  in  abeyance  during  military  occupation,  and  until 
AlCODMicsi  t«  made  complete. 

Jt  A  V)cionout  army,  by  the  martial  power  inherent  in  the  same,  mif 
MfMd,  citange,  or  abolish,  as  far  as  the  m^ni.-U  power  extends,  the 
"*ilwu  wtuen  arise  from  lh<  service,  due,  accordin};  to  the  existing  laws 
tf  tkt  tnrxiled  country,  from  one  cttiicn,  subject,  or  itati^-e  of  the  same  to 
««h«f. 

The  comnuuMler  of  the  army  uiust  lca\e  it  to  the  ultimate  treaty  of 
^n  to  tcClle  tike  [icnnancncy  of  this  ch.ingc. 

1^  It  »  no  longer  considered  UmIuI— on  the  contrary,  it  is  held  to  be 
'MiWHl  breach  of  the  law  of  v^-ar— to  iorcc  the  subjects  of  the  enemy 
teticscmce  of  the  Mctonons  gov-cmmcnt,  except  ihe  latter  should 
p  [Jliiu.  alter  a  fair  and  complete  tontiucat  of  ibc  hostile  country  or 
■Mio.  that  U  is  resolved  to  keep  th«  country,  distiicl,  or  place  pcr- 
it  as  Its  own,  and  tnalcc  it  a  portion  of  it&  own  cuunlry. 
3^  As  a  scocral  rxilc,  the  propctty  b«lor\ging  to  churches,  to  boipitaU^ 
CWafibshmeBts  of  an  cjiclu&ivcly  charitable  character,  lo  estab- 
of  cdu cation,  ot  foundations  for  the  promotion  of  knowledge, 
paUk  scfaools,  uni%xrsitics,  academics  of  Icarnin);  or  obscrva- 
■■Bms  of  tiic  hnc  arts,  or  of  a  scientific  clutractcr—sucli  pro- 
.-...  ts  OM  U  be  ronsidenod  pybHc  properly  in  the  sense  of  paragraph 
Jl ;  b«t  tt  ray  be  Lajwd  or  used  whi-ti  llie  public  service  may  require  it. 

J(.  n*iif"*  works  of  art,  libraiic^,  scientific  collections,  or  precious 
JMBMIUHK  locb  as  asttonnmical  iclcs'zapes,  as  well  as  hospitals,  must 
ins  all  aroidaUc  injury,  even  when  ihcy  are  contained  in 


iHbd  slam  vhibi  besieged  or  bombarded. 
J6.  il-Mcfa       


\  works  of  an,  libraries,  collections,  or  iosirumenti 


removed  vitbooi 
.  order  lliem  to  be 

!  vaiA  saiioQ.     The  ultiRuie  ownenhip 
W  wttled  bf  tlw  mniat  muj  of  pesux. 

In  tta  cMac  shall  Hicy  be  Mijd  or  givta  a«-n)',  if  capttued  by 
lid  the  United  Sut««,  nor  tluLI  tbey  ever  be  privudya| 
vanlouly  dc^!  mufcd. 

J7  Tbc  \  ! .-%  aclnaivlcdee  and  protect,  in  boRile 

wftifmii  bv  •.ixriii.  ivf-^ti  and  nuriuitj*:  strictly  private  proo 
pmanttt  ibc  inlub^anu,  eiDecUlly  thos«-  or  KisoKii ;  and  the 
MM  ■(  ilwaesiic  teUtiiuu.    l>flence«  to  the  contrary  shall  be 
IWiithwt 

T1u»  ntfc  di»«»  nut  uueifere  with  the  right  of  the  \-i«orioiii  inv: 
U«  ikft  pwyle  or  iheir  |>Ri|ieny,  to  ievy  forced  loins,  to  billcl  mI 
In  J  Likfo'iiii^tv  propcnf,  r^KTi^])    bouses,  land,  boats  or  dt 
rfi  iwnponry&nd  itulitAry  uses. 

'  -  ix^xv"tv.  unlcvs  (orfeitrd  by  crimes  or  by  offences 
\  by  w«y  of  militar)-  necessity,  (or  tie  supi 
,  iir  c(:ht  I'nited  SUlCrS. 

!*.nding  officer  will  cause 
(.  :>^<i  owner  to  obuin  indemi 

.>!  ibe  hosblegovctamenl  wbo 
niir  the  vM>rk  of  thwr  office, 
tv  '^■^  ariiinj;  out  of  the  war^ 

a^  'S  oftici-rt  of  city  or  conUQinul 

(V  'ii-  le^enuc  of  llie  invaded  icnilwy, 

^-  rrason  wholly  or  tMrlially  to  diK^B- 

%v~  •  L>';iDTi:icd  with  purely  bonor.uy  titles  aiC 


bMMltaMwir 


■  -'-  of  authoritath-e  rulet  of  action  bents 
f  tbc  law  of  naimc  and  nations  wlddl 

,  .-1,1,-  -.     .-  oa  land. 

■nlcifttl  ten-  til  the  groumt  un  urfakh  the  armies  stand,  orO 
iM  tthich  ihey  belooc  is  wlont  and  of  no  cAea  betwea 


nil 

V»I 
will.  >i 

b*capii 
for"-  ' 
"., 

W.>' 

ItLlI 

Mr 

44.  AU  V 
country,  all 


r.  I'll.- .t tin:  and  coafwuidinc  the  icteas  nf  propcny  (da 

'-  V  <;ttut  U  of  AiMMKi*/)'),  exists  according 

I'hr  law  of  nature  and  nations  )ias  one 

I  iL      ri'O  >li^>-*t  of  the  Ronun  law  enacts  the  early  diclta 

I, lint,  ihai  '  10  fat  ai  the  Uw  of  nature  is  conccr»c<l,  all  1 

„,  ,^ l>\i|ttttm  evapioii  from  a  countrj-  in  which  they  were  slave: 

vUtelui,  w  it«-rt».  into  nniiihrr  rountrv.  have,  tor  centuries  past,  been  hcl 

liv  judicial  dedwons  of  European  couniris 

Mw  of  the  country  in  which  ihc  slave  ha 

<  (I  lUt-rr?'  within  its  own  dominions. 

I. ir  between  the  Utiiled  St.iic»  ;ind  a  ticlligcnal 

■  (   7  ■— ^'in  held  in  bondage  by  that  belligcTcn 

^c  under  the  protection  of  the  inilitai] 

..  -,   -...':.  jierson   is  immediately  entitled  10  lb 

1  hecinan.     To  return  such  person  into  slavw 

m'  .1  fie«  pcnioii,  and  neither  the  United  State 

/lutlwriiy  can  enslave  any  humiin   bein| 

III"*-  by  tno  law  of  war  is  under  the  shield  a 

tiiil  the  lixtner  owner  or  .State  can  hav^  by  the  law  a 

',T''''nt  lien  or  claim  of  service, 

'^ce  ronunittvd  against  persons  in  the  invadei 
.^t  prupcny  not  commanded  by  the  autboruw 
ottcottVU  robbery,  .ill  piiLma  or  ucbtng^eren  after  i^ing  a  place  by  niaifl 
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,  all  npc,  wounding,  maiminK,  or  killing;  of  »uch  iiihi 
"xcil  under  the  penally  of  dcatJi,  or  such  other  severe  pii 
I  Ktlequie  foe  the  ^avity  of  the  otTcncc. 
Ikr,  ooiocr,  or  private,  in  the  act  of  commitiing  sui 
rying  a  wipcrior  ordering  him  to  abstain  from  tl,  i 
I  on  the  spot  by  such  superior. 
1  AH  cnpiurcs  »nd  booty  belong,  according  to  the  modem  law  of 
'^narily  to  tbc  Kovcrnineni  of  lh«  captor. 
:  iDuncy.  whctbcT  on  ua  or  bnd.  cin  now  only  be  claimed  under 
Ibir. 

^<|6i  Xeilbcr  ofiicer*  nor  soldiers  are  allowed  to  makeuscof  [heir  posi- 
101  power  in  the  hostile  country  for  private  gain,  not  even  for  com- 
"iU  tmn^acitonK  oihcmisc  legitimate.      Offences   to  the   contrary 
iftied  by  cotnmiMJuned  ofliccts  will  be  punished  with  c.iiilnerinK  ut 
jodier  punithmciit  as  the  luiiuie  oi'  the  ofl'cnce  may  require ;  if  by 

»,  they  sh-ill  be  puni&hed  according  to  (he  nature  ol  the  offence. 
47-  Climes  puni&hable  by  all  penal  coilet.,  such  ns  anon,  murder, 
"^  aimf,  jusauhs,  highway  iobber\-,  theft,  burglary,  fraud,  forger)-,  and 
^If  coiamitled  by  an  American  »)ldier  in  a  hostile  country  ^igninst 
nu,  arc  not  only  puni^iablc  as  at  faomc^,  biK  in  M  cises  in 
is  not  iiitlicted,  the  severer  punishment  shall  be  preferred. 


Sbctioh  111. 

Dmriers — Prisanert  of  War — Haitagts— Booty  oh  the  Baltte-fieid. 

4&  Deserters  from  the  American  army,  having  entered  the  semce  of 
taoRy,  suffer  death  if  they  ^  a^^ain  into  the  hands  of  tlie  United 
,  wbclbcr  by  capture,  or  being  delivered  up  to  the  American  army  ; 
Itfa  dcsener  from  the  enemy,  ha.ving  Udcen  service  in  the  army  of  the 
'.  Stale*,  is  captured  by  liie  enemy,  umi  punished  by  them  with 
'  otherwise,  it  IB  not  a  breach  against  the  law  »nd  usa^s  of  war, 
:  icdrvsa  or  rdatiatioo. 
pri»oncr  of  war  is  a  public  enemy  armed  or  attached  to  the 
:  army  far  active  aid,  vrho  has  fallen  into  (he  hands  of  the  captor, 
lightini:  or  nuuixled,  on  the  Acid  or  in  the  hospital,  by  individual 
'ct  ur  by  capitulatioo. 
^Afi  toldicrs,  of  nbaievcr  species  of  arm» ;  all  men  who  belong  to  the 
'"  \  n  moTU  of  the  ho^itilc  country  ;  all  tlioiic  who  arc  atUched  to  the 
•  far  ill  efficiciKy  and  promote  directly  the  object  of  the  war,  excnt 
lasiue  bcrcinaficr  provided  for  ;  all  di^tbkd  n)cn  or  ofAcera  oa  tne 
1^^ «  dac where,  if  captured  ;  all  enemies  who  have  thrown  awAy  their 
T*|^aDd  ssk  for  quarter,  arc  prisoners  of  war,  and  as  such  exposed  to 
f  Be  inoonveniencei  as  well  as  entitled  to  the  privileges  of  a  prisoner  of 

I     50.  Moicovcr,  citixens  who  accompany  an  army  for  whatever  purpose, 
[^^  u  MitlcT^s  editors,  or  reporters  of  joumaLs,  or  contractors,  if  cap- 
'[  may  \x  made  prisoners  of  war,  and  be  detained  as  such. 

munaich  and  raembers  of  the  hostik:  reigning  &mily,  male  ur 

blbe  chief,  and  chief  officers  of  the  hostile  government,  its  diplumalic 

,taA  all  pereons  who  are  of  pailicular  and  singular  use  and  benefit 

^hostile  army  or  its  government,  are,  if  captured  on  belligerent 

and  if  unprovided  witli  a  sale-conduct  giantcd  by  ihc  captor's 

Bent,  prisooert  of  war. 

If  ibc  people  of  that  portion  of  an  invaded  countr>-  which  Is  twt 
upied  by  the  enemy,  or  of  the  wliole  countrj',  at  the  approach  of 
itrmy,  ttue,  under  a  duly  authorised  levy,  ra  maat  to  resist  the 


invader,  they  are  now  trttaied  as  public  enetniei,  and  if  ci 
pmoi>«r«  of  war. 

52.  No  b«U)gerertt  has  the  right  to  declare  that  be  will 
captured  roan  in  arms  oJ"  a  levy  <■«  «<mw  as  a  briyaiid  or  ban 

If,  hoyrevCr,  the  people  of  a  country,  or  any  portion  O 
already  occupied  by  an  army,  rise  a^nst  it,  they  are  viob 
laws  of  war,  and  are  not  entitled  to  their  protection. 

5j,  The  enciny'&  chaplains,  oncers  of  the  medical  staff,  a 
hospital  nurses  and  scn'ints,  if  they  fall  into  th«  hunds  of  tb 
army,  are  noi  prisoners  of  war,  unless  the  commander  hai 
retain  them.  In  this  bttcr  case,  or  i^  at  thor  own  desir 
allowed  to  remain  with  their  captured  coanpanions,  ibcy  are 
prhoners  of  war,  and  may  be  cxchuiged  if  the  coiumandcr  s 

54.  A  hoatat;e  is  a  pcr&OQ  accepted  &i  a  pledge  for  the  1 
au  agreement  concluded  between  bcUigcrcnu  during  the 
consequence  of  a  war.     Hostages  arc  rue  m  the  present  aze. 

55.  If  a.  hostage  is  accepted,  he  is  treated  tike  a  pnsa 
according  to  rank  nnd  condition,  as  circumstances  may  admib 

;6.  A  prisoner  of  w-ai  is  subject  to  no  punishment  (or  be 
enemy,  nor  is  any  revenge  wrcfikcd  upnn  him  by  the  intentioa 
of  any  sutTcrin^,  or  disgrace,  by  cruel  impTisonmcni,  want  < 
mutilation,  death,  or  any  other  barbarity. 

57.  So  soon  as  a  man  is  amied  by  a  sovereign  govcmmcnl 
the  soldier's  oaih  of  fidelity,  he  is  a  bclligcrcni;  his  killing,  w 
other  warlike  acts,  arc  no  individual  crimes  or  offences.  No 
hns  a  right  to  dccliirc  thiit  enemies  of  a  certain  class,  colour,  o 
when  properly  organized  as  soldiers,  will  not  be  treated  by  fail 
enemies. 

$8.  The  law  of  nations  knows  of  no  distinction  of  coloui 
enemy  of  the  United  States  should  enslave  and  sell  any  capio 
of  their  army,  it  would  be  a  case  for  the  severest  retalia 
redressed  upon  complaint. 

The  United  States  cannot  retaliate  by  enslavement;  thei 
must  he  the  retaliation  for  this  crime  ngainst  the  law  of  natioi 

$9.  A  prisoner  of  war  remains  answerable  for  his  crimes 
against  lh«  captor's  army  or  people,  cnmmilied  herore  lie  wa 
and  for  which  he  h<is  not  been  punished  by  his  own  Auihoritiei 

All  prisoners  of  w.ir  are  liable  tu  the  intliction  of 
measures. 

to.  It  is  against  the  usage  of  modern  war  to  lesolve.  In 
revenge,  to  give  no     quarter.      No  body    of  troops    has  tl 
declare  lh.it  it  will  not  give,  nnd  therefore  will  not  expect,  qu 
commander  is  permitted  to  direct  his  troops  to  give  no  qua: 
sirails,  when  his  own  salvation  makes  it  impMtibU  to 
wtlh  prison  ers. 

61.  Troopi  that  give  no  tiiiarier  have  no  right  to  kill  ene; 
disabled  on  the  gtound,  or  priM>neri  captured  by  other 

6a.  All  troops  of  tljq  enemy  known  or  discovered  to  gi 
in  general,  or  to  any  portion  of  the  army,  receive  none. 

63.  Troops  who  tight  in  the  uniform  of  their  enemies, 
plain,  striking,  and  uniform  mark  of  distinction  of  their  own, 
no  quarter. 

04.  If  American  troops  capture  a  train  containing  unlfig 
enemy,  and  the  commander  considers  it  advisable  to  dutiibwl 
use  among  his  men,  some  striking  mark  or  sign  must  be 
distinguish  the  Amciicitn  soldier  from  the  enemy. 

65>  The  use  of  the  caemy's  national  standard.  Sag,  or  otl 
of  nationality,  for  tbe  purpose  of  deceiving  the  enemy  in  batt 
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Ifoiij  hj  wbkh  ihey  Unc  all  claim  to  the  protection  a(  the  laws  oT 

U.  QoaruT  haviriK  been  eiven  to  «n  enemy  bjr  American  troom. 
'  a  inlsappraheiiuon  o^  his  true  clurjctei,  lie  iiuy,  ncvenbelets,  bo 
10  sutler  (leAth  if,  within  three  day»  ^rtct  Oic  battle,  it  be  dit* , 
I  that  he  belongs  to  a  caqn  which  gives  no  quulcr. 
The  law  of  tiaiions  allows  e^-ery  sovereit^  government  lo  make 
■SB  another  Mivciei^  state,  and,  therefore,  admits  of  no  rules  or 
Fiflrteat  from  those  of  regular  warfare,  regarding  ihc  ireiitmenc  of 
^*.r.'?r\  cif  w-ar,  although  they  nuy  belong  to  the  army  of  a  goveniment  I 
«k<-h  Uie  captor  may  conitdci  as  a  wanton  and  uiiiuit  a»»aiUnL 

OH   Modem  wan  we  not  intemedne  wan,  in  wntch  the  killing  of  Ihft 
'  IS  the  object.    I'he  destruction  of  the  enemy  in  modern  war,  and^ . 
',  nodeni  war  Itsdf,  are  ttteana  to  obtain  that  object  of  the  beili>  \ 
1  which  li»  beyond  the  war. 

■HWMify  or  reveofceful  destruction  of  lifi*  is  not  lawfiiL 
.  Oupans,  wotiBels,  or  pickets  are  not  to  be  lircd  upon,  ckccpi  to 
them  in,  or  when  a  positi^v  order,  special  ur  general,  lias  been 
1ioih*i  ertiKt. 
The  lue  of  poiuui  In  any  manner,  be  it  to  poison  wells,  or  food, 
I,  is  wbcdly  excluded  Irom  ntodcrn  warfare^     He  that  uses  rl  puts 
mad  the  pale  of  the  law.ind  otaces  of  war. 
Whoever  intentionally  inHicu  additional  wounds  on  an  enemy 
wbAlly  disabled,  or  kills  such    an  erwmy,  or  who  orden  or 
I  wldiers  to  do  so,  shall  suffer  death,  if  duly  convicted,  whether 
„  I  to  the  nrmv  of  the  United  State;,  or  is  an  enemy  captursd 
rkaraig  commiiieff  his  misdeed. 

71  Honey  and  other  traluables  on  the  person  of  a  prisoner,  such  as 

or  jewelr)',  a«   well   as  cxiro.    ctothini;,  are   resorded    by    the 

B  «nn\-  as  the  nnvnte  property  of  the  pnsoner,  and  the  appro- 

I  nf  s«c»  vsJuables  or  money  U  coosideicd  dishonourable,  and  is 

;i,  if  /'!'%'<'  ituns  are  found  upon  the  persons  of  prisoners, 
><:»ion,  ihcy  shall  be  taken  from  thetn,  and  the  surplus, 
rjVowMiui^  for  their  own  ^lupport,  appropriitted  for  the  use  of  the 
ftHKkr  the  direction  of  ll>e  uomtiiaiider,  unless  otlicrwiic  ordered 
!  CWCnUDCbL  Nor  can  prisoners  daun  as  private  property  large 
Mi  Mnd  aod  capturvi  in  tbcii  uain,  although  they  had  been  placed 
i>  tW  private  higsagc  of  the  prisoners. 

Ti-  Afl  officers,  when  captured,  must  surrender  their  side-arms  to  the 

They  may  be  restored  10  the  prisimrr  in  marked  cases,  by  the 

Id    HKnatiie  adntirAiion  of  liia    di&lin^'uished  bra^'cr)',  or 


JHniniMO  of  his  humane  ircutment  nf  prinuncrs  belorc  his  capture. 
•Woiuml  olTlcer  to  whom  they  may  be  restored  cannot  wear  them 
Imcaptmiy. 

7«  A  prisooer  of  war,  being  a  public  enemy,  is  the  prisoner  of  the  go- 
**HKBt,  and  not  of  the  captor.  No  ransom  can  be  paid  by  a  prisoncr 
<if  war  to  hi*  iadirkltia]  captor,  or  to  any  olHccr  in  command.  The 
yirraiaL  III  alone  Tcleases  captivci  according  to  rules  prescribed  by  itself. 

Ji-  tnaooa*  of  war  are  subject  to  confinement  or  imprisonment 
Md  as  naay  be  deemed  necessary  on  account  of  safety,  but  tncy  are  to 
kiafc^sctad  to  00  mher  intentional  sijRcring  or  indignity.  The  cunfine- 
Bcat  «d  node  uf  ireaiin^f  a  prigoner  may  be  varied  during  his  captivity 
■cnnlisv  tn  the  demands  of  safety. 

Tt.  Prisoners  of  war  shall  be  fed  upon  plain  and  wholesoms  food, 
vhcBvicr  pr*cr.C3hle.  and  treated  with  humanity. 

Thcf  may  be  iroutrcd  to  work  for  the  benebt  of  the  captor's  govern* 
fUK,  KanUnc  to  Ibeir  rank  and  condition. 
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77.  A  prisoner  of  war  who  escapes  may  be  shoe,  or  otherwise  U 
in  !iis  flight ;  but  neither  death  nor  any  other  puiiisUnicni  shall  be 

^ilictnl  upon  him  simply  for  his  ailcinpt  to  escape,  nhich  i)ic  lawof  < 
cs  not  consider  <i  crime.  Stricter  mcoos  of  security  shall  be  «Mdl| 
_  ursuccessful  iillcmpt  :ii  escape.  I 

If,  however,  :i  conspiracy  i»  discov'Cicd,  the  p»r]>osc  of  whi'th) 
united  or  general  ctcape,  the  ronspinitori  miLy  W  rtxoroutly  piaiit 
even  with  death  ;  aiid  capital  punishment  may  al.so  be  indicted  ■) 
prisoners  of  war  discovered  to  have  plotted  rebellion  against  theaa 
ritics  of  the  capiors,  whether  in  union  with  the  fellow  prisoners  oc  d 
pcisons, 

78.  If  prisoners  of  war,  having  given  no  pledge,  nor  nude  I 
piomisc  on  (heir  honour,  forcibly  or  otherwise  escape,  and  arc  capcw 

.  Bj(ain  ill  l:i:itlle,  after  li;iving  rejoined  their  own  army,  they  »hall  (Hti 
^punished  fur  thdr  e^ci^JC,  but  ihall  Ik  treated  as  kiinplc  prisoners  of  i| 
although  they  will  be  subjected  to  stricter  confinement. 

79-  Every  captured  wounded  enemy  ^hall  be  medically  Hiri 
according  to  the  ability  of  the  medical  staff. 

80.  Honourable  men.  when  captured,  will  abstain  from  gi»ing  tO< 
cneiny  information  concerning  their  own  army,  and  the  nrademk* 

'  pennils  no  longer  the  use  of  »ny  violence  against  prisoners,  is  iM 

extort  the  desired  infonnation,  or  lopuuikh  them  for  haiing^ 
false  inrormatioiu  I 


Section  IV.  I 

Fartbans—Armed  Enemies  nat  MoHginF  to  fkr  Hattilt  MrmfrSi 
—Arittfd  ProwUn — war-RtMt. 

Si.  Partisans  arc  soldiers  armed  and  wearing  the  uniform  of  1 
army,  but  belonging  to  a  corps  which  acts  detached  from  the  main  | 
for  the  pvrpose  of  making  inroads  into  the  territory'  ocnipled  b) 
enemy.  If  captured,  they  are  entitled  toall  the  privileges  of  the  prl] 
of  war. 

82.  Men,  or  s^uad»  of  men,  who  commit  hostilities,  wbetb 
fighting,  or  inroads  for  destruction  or  plunder,  or  by  raids  of  any 
without  commission,  without  being  part  and  portion  of  the  orgs 
hostile  army,  and  without  sharing  coniimiuu«ly  in  tlic  w.ir,  but  who  j 
with  intcnnuting  returns  to  their  homes  and  .tvocalions,  or  wifl 
occasional  assumption  of  the  semblance  of  piMccful  pursuits,  divd 

f 'themselves  of  the   character  or   appc.irajicc  of  soldiers — auch  me 
-■quads  of  men,  arc  not  public  cnctnics,  and  thcrefurc,  if  captured,  ar 

entitled  to  the  pri%-ilc^-cs  ofprinoncra  of  war,  but  shallbv  liealed  scuiui 

as  highway  r»bl)ei»  or  pir.ites. 

83.  Scouts  or  ain^le  soldiers,  if  disguised  in  the  dress  of  the  cot 
or  in  the  uniform  of  the  iuniy  hostile  lo  their  own,  employed  in  obta 
infonnation,  if  found  within  or  lurking  about  the  lines  of  the  capfoi 
treated  as  spies,  and  suffer  dcath. 

84.  Armed  ptowlcTs.  by  whaicvcrnaincslbcy  maybe  called, or pe 
of  the  enemy's  tcciiior),  who  stc.xl  within  the  lines  of  the  hostile  1 
for  the  purpose  of  lobbing,  killing,  or  of  destroying  bridges,  raw 
canals,  or  of  robbing  or  destroying  the  mail,  or  of  cutting  the  tdq 
'Wiiem  are  not  entiUnl  to  the  privileges  of  the  prisoner  of  war. 

8$.  War-rebels  are  persons  within  im  occupied  territory  who  fj 
anns  against  the  occupying  or  ronquering  army,  or  against  the  autfa^ 
established  by  the  same.  If  captured,  they  iruy  suffer  death,  wli 
they  nsc  singly,  in  sm.ill  or  large  hands,  and  whetticr  called  upon  1 
so  by  their  own,  but  expelled,  govenunent  or  not.    They  are  notj 
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fthty,  if  dbcoN-ere<t  and  secured  before  Uieir  Donsfriracy 
Actual  niing,  or  to  armed  violence. 

SGcriuK  V. 

Sfiei~  ti'ar-Tmi/ffrs—  Captured  Memngtrs — 4hute/>flhf 
Flag />/  Truu. 

ill  inicrcoiirsc  between  ihe  tciriiorics  occupiMl  hy  belligerent 
rbctber  b>'  iraftic,  by  letter,  by  travel,  or  in  anvotherwiiy,  ce««es. 
be  geocral  role,  to  oe  observed  without  special'  proclamation. 
ptioiHio  this  nile,  whether  by  safc-cnndnct.  or  permission  to 
a  small  or  large  scale,  or  by  cxchai^ing  mails,  or  by  travel  from 
torjr  into  the  other,  can  take  pliKc  only  accorcling  to  agreement 
1  bV  the  sovcmment,  or  by  the  higbest  military  authority, 
taventions  of  thrs  rule  are  highly  punishable. 
■mfaassadors,  and  all  other  diplomatic  agents  of  neutral  powers, 
id  lo  the  enemy,  may  receive  safe-conducts  through  ihe  territories 
I  by  the  beltigercms,  unless  there  arc  military  reasons  to  the 
;ai>d  anicss  lh«y  nuiy  reach  the  pl»cc  of  iheir  destination  con- 
f  by  another  route.     It  implies  no  incamaiion.d  affront  if  the 
loct  is  decltfied.    .Such  p.isses  aie  u^ualK'  given  by  the  suprcma 
'  of  the  «iate,  and  not  by  subordinate  officers, 
k  spy    IS  a    person  who  secretly,  in  di^ui&e  or  under   false 
,  i,cAs  infornution  with  the  intention  of  communi  caring  it  lo  the 

tpy  is  purishaUe  with  death  by  lianging  b^  the  neck,  whether  or 
Bceet]  in  obtaining  the  infonnation  or  in  conveying  it  to  the 

fa  ritraen  of  the  United  Slates  obtains  infomialion  in  a  legitimate 

and  betrays  it  la  the  enemy,  be  he  a  military  or  civil  officer,  or 

I  cituten,  he  shall  sutler  death. 

i  tniior  under  the  law  of  war,  or  a  \w^r-trai tor,  is  a  person  in  a 

'  district  under  martial   law  uho,  unauthorised  by  the  military 

idct,  kK-c3  information  of  any  kind  to  the  enemy,  or  holdjt  intcr- 

(ilhhim. 

[he  war-traitor  is  always  severely  punished.     If  luB  offence 

in  betraying  to  the  enemy  anythmg  concerning  the  condition^ 

ip«TBlicn»  or  plans  of  the  troops  holding  or  occupying  the  plac« 

ct,  his  punishment  is  death. 

If  the  citiicn  or  subject  of  a  countryor  place  invaded  or  conquered 

tgnnation  to  his  own  t;o«-cnirocnl,  from  which  he  is  separated  by 

tile  anny,  or  lo  the  army  of  his  govcnunent,  he  is  a  vrar-iniilor* 

Uh  t*  the  penally  of  his  offence. 

All  armies  in  tlic  field  aiand  in  ncod  of  guides,  and  impress  them 

taoDot  obtain  them  otherwise. 

No  person  having  been  forced  by  the  enemy  to  serve  as  guide  is 

Me  for  ha^'i^£  done  so. 

If  a  diiicn  ofa  hostile  and  invjided  di.sirict  voluntarily  nerves  as  a 

OIhe  coemy,  ur  offers  lo  do  so,  he  is  deemed  a  war-traitur,  and 

■CiT  death. 

Adtiieii  serving  voluntarily  as  a  guide  against  bis  own  country 

^  ticftson,  and  will  be  dealt  with  accoramg  lo  the  law  of  bis 

t. 

Gakles,  when  it  is  clearly  proved  that  they  have  misled  Intention- 

■V  be  put  to  death. 

Al  muiutboriscd  or  secret  communication  with  the  enemy  b  con- 

^  bawxnible  by  the  law  of  war. 

^tiga  residents  in  an  invaded  or  occupied   icnritory,  or  foreign 
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visitors  in  ihe  same,  can  cUim  no  immunity  from  this  Uw, 
cotnmunicaic  with  foTtign  paiu,  or  with  tbc  inttabiusu  o 
tovntry,  ao  far  as  the  mUiaiy  authority  pcRDits.  but  no  furih 
cxpulston  frotn  the  occupied  territoiy  woutd  be  th^rrn-  Irast 
for  the  infriciion  of  this  rule. 

99.  A  messenger  ciiryinn  wrilten  (tespatchcs  or  verbal  nu 
one  ponton  of  IM  army,  nr  fmm  a  besieeed  plsce,  to  anoi 
of  Ihe  same  army,  or  its  Koveminent,  if  armed,  aad  in  tlie 
his  army,  and  if  captured  while  doing  so,  in  the  teiritory  occi 
enemy,  is  treated  by  the  captor  as  a  prisoner  of  war.  if  not 
nor  a  soldier,  the  circumstances  connected  with  his  captoic  : 
mine  tbc  disposition  that  shall  be  nude  of  him. 

loa  A  mc&scnKcr  or  agent  who  attempts  to  steal  throogh 
occupied  by  the  enemy,  to  fx:nh<T.  in  any  manner,  the  inM 
enemy,  if  raptured,  is  not  entitled  to  the  prrrileges  of  tbe 
war,  and  may  be  dealt  with  acconling  10  the  circunutances  4 

101.  While  deception  in  w.ir  is  admitted  as  a  just  an 
means  of  hostility,  and  is  consistent  with  hoooitrable«ai&n;i 
law  of  war  allows  even  capital  punishment  for  dandesttne  oe> 
attempts  to  injure  an  enemy  because  Ihcy  are  so  dangcroiB,  1 
dlffioilt  to  guard  aeainit  them. 

102.  The  law  nf  war,  like  tlic  criminal  law  r^arding  oth 
makes  no  difference  on  account  of  the  dilTerence  of  sexes,  cog 
spy,  the  war-traitor,  or  the  war -rebel. 

103.  Spies,  war-traitors,  and  war-rebels  are  not  exchange! 
to  the  common  law  of  war.  The  exchange  of  such  persons  wf 
a  special  cartel,  authorised  by  the  government,  or  at  a  great  dl 
it,  by  Ibe  chief  comm.mder  of  the  army  in  the  field. 

104.  A  successful  spy  or  war-trattor,  safely  returned  to  hisj 
and  afierwards  captured  m,  an  enemy,  it  not  subject  to  pun 
his  arte,  nt  a  ^y  or  w.ir-lraitor.  bill  h*  may  be  held  in  closer 
a  periAn  inrfmdually  dangerous. 

Section  VI. 
Cxehaxge  ef  Prisouert— Flags  of  Truce — Flags  of  Prfi, 

toj.  Exchangesof  prisoners  Like  place — number  for  num' 
rank — wounded  for  wounded — with  added  condition  for 
—such,  for  instance,  as  not  to  serve  for  a  certain  period. 

io6.  In  cschanRing  prisoners  of  wax,  such  numbers  of 
inferior  rank  may  he  substituted  ns  an  equivalent  foroneof  str 
as  may  be  agreed  upon  by  cartel,  which  requires  the  *and 
Kovtmmcnt.  or  of  the  romm.mdcr  nf  the  army  in  the  field. 

107.  A  prisoner  of  war  is  in  honiiiir  bound  truly  to  state  to 
his  rank  ;  and  he  is  not  to  assume  a  lower  rank  than  belongs 
order  to  causes  more  adv.inia);eous  exchange  ;  nor  a  higher  ni 
purpose  of  obtaining  better  trcaimcnL 

OflTences  to  the  contrary'  iMve  been  justly  punished  by  the  ca 
of  released  prisoners,  and  may  he  good  c.iuse  for  refuring  to  n 
prisoners. 

108.  The  sur^)1it4  number  of  jirisoners  of  war  remaini: 
exchange  has  uken  place  is  tometimes  released  either  for  ihe 
a  xitpuLited  sum  of  money,  or,  in  urgent  cases,  of  provision, 
other  necessaries. 

Such  arrangement,  hon'ever,  requires  the   sanction   of 
authority. 

109.  The  exchange  of  prisoners  of  war  is  an  act  of  con' 


U  no  Eenenil  cartd  h.ts  been  cMKlu<Ied,  it  cannot  be 
either  of  them.     No  belligerent  is  obliged  lo  cxctun^ 

i  is  void-iblc  »  soon  is  either  party  has  vioktcd  iu 

0  exchanjre  of  prisoner  shall  be  niade  except  u/ler  complete 
k1  after  an  u«:urdtc  account  of  them,  ^nd  a  Lst  of  tlie  citptiired 
a  been  uk.cn. 

be  bpucr  of  a  Aas  of  truce  cannot  insist  upon  being  admitted. 
Iways  be  admiUca  with  great  caution.  Unnecessary  finequcncy 
p  lo  be  avoided. 

the  bearer  of  a  flag  of  tnicc  offer  himself  during  an  engage- 
am  be  admitted  as  a  very  rare  exception  ontv.  It  is  no  brc>ich 
lith  (o  retain  uicb  a  Aag  of  trure,  if  aamittcd  during  the 
»C    Firidg  is  not  required  to  cease  on  the  appeiinincc  of «  Bag 

1  battle. 

re  bearer  of  a  (Us  of  irucc,  presenting  himself  durin?  an 
\<i  killed  or  wounded,  it  furnishes  no  ground  of  complaint 

'  it  be  discovered,  and  fairly  proved,  that  a  fl.ig  of  truce  has 
ed  for  siirrrptilioiittly  obtaining  mililary*  knowledge,  the  bearer 
'  (but  alnising  his  sacred  character  is  deemed  a  spy. 
<ed  is  tlic  character  of  a  das  of  truce,  and  so  necomary  is  Its 
,  that  while  it<i  abuw  i^  an  especially  heinous  otTence,  great 
wquisite,  on  the  other  hand,  in  convicting  the  bearer  of  a  ffa^ 

a  spy. 

is  cus(omar>'  to  designaie  by  certain  Ba(;s  Cusuatly  yellow)  [be 
n  places  which  are  shelled,  so  th.it  ihe  besieging  enemy  may 

Son  ihflin.   The  tame  h.i«  been  done  in  Iwiile*,  when  hospJtaJs 
within  the  lieid  olibe  engagement, 
mourabic  beUigCTenti;  often  rec^tiest  that  the  hospitiih  within 
1(7  of  the  eneiny  may  be  designated,  so  that  uiey  may  be 

toorable  belligerent  allows  himself  lo  be  guided  by  (\a^  or 
poteetinn  as  much  as  the  contingencies  and  the  necesaitie*  of 
ia  permit. 

is  Justly  considcrr^d  an  act  of  bad  f»ilh,  of  infamy,  or  fiendish- 
cctve  Ibe  enemy  b^-  flags  of  protection,  Such  act  of  bad  faith 
od  cause  for  refonng  to  res[»ct  such  flags. 
Ik  besieging  belligerent  has  sometimes  requested  the  besieged 
le  the  builrimgs  containing  collection*  of  works  of  art,  scientific 
TOnomical  observatories,  or  precious  libraries,  so  that  their 
ay  be  avoided  as  miKh  as  possible. 


SECnOK  VII. 

TJkt  Parole. 

;  of  war  may  be  released  (Vom  captivity  by  exchange 

„ i  circumstances,  also  by  parole. 

.^  term  ptarole  designates  the  pledge  of  indii-idual  good  faith 
ir  to  do,  or  to  omit  d^ing,  ecrtwin  acts  after  he  who  gives  his 
II  have  been  dismissed,  wholly  or  partially,  from  the  power  of 

he  pledge  of  the  parole  is  always  an  individual,  but  not  a 
1. 

be  parole  applies  chiefly  to  prisoners  of  war  whom  the  captor 
Muro  to  their  counlry,  or  to  live  in  greater  freedom  within  the 
'  or  toritory,  on  conditions  stated  in  the  parole. 
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123.  Release  of  prisoners  of  wnr  by  exchange  b  the  general  rule ; 
release  by  parole  is  the  CKccpiion. 

124.  Breaking  the  parole  is  punished  with  death  when  the  person 
breaking  the  fiarole  is  captured  aj^ain. 

Accnnite  litt»,  therefore,  «f  the  piiroled  peraoai  must  be  kept  by  tlie 
belli  gercn  IS. 

[33.  When  paroles  are  given  and  received  there  must  be  an  exchange 
of  two  written  doctiments,  in  which  the  name  and  rank  of  the  paroled 
individunU  are  acniratcly  and  triithrully  stated. 

1261  Commissioned  tifficcrs  only  are  alluwed  to  give  their  parole,  and 
they  can  give  it  only  witti  the  nemiiH»ii.>n  of  tlieir  aupcrior.  as  ton)>  as  a 
superior  in  rank  i%  w-iihin  teach. 

127.  No  non-commissioned  officer  or  private  can  give  his  parole 
except  through  an  oDicer  Individual  paroles  not  given  through  an  ofliocr 
are  rot  only  void,  but  subject  the  individual  giving  Ihem  to  the  puni»h- 
nieni  of  death  as  deserters.  The  only  admissible  exception  is  where 
individuals,  properly  separated  from  their  c^iinmands,  have  suflcred  long 
confineinent  n-ithout  the  possibility  of  being  piirolcd  through  an  officer. 

138.  No  paroling  on  ine  battle-tield  ;  no  [uroling  of  entire  bodies  of 
troops  after  a  battle  ;  and  no  dismissal  of  lar^ge  numbers  of  phsonen,with 
a  gcncr.-il  declarati'-n  that  they  are  paroled,  is  permitted,  or  of  any  valuer 

129.  In  capitulations  for  the  surrender  of  strong  places  or  lanitied 
c.irap*  the  comnvanding  oRicer,  in  cases  of  urgent  necessity,  may  ngTc« 
that  the  troops  under  his  command  shall  not  light  again  during  the  «-ar, 
unless  e-tchanged. 

i:;o.  The  usual  pledge  given  in  the  parole  is  not  to  serve  during  Ui« 
eaisting  war,  unles-i  exchanged. 

This  pledge  referi  only  to  the  active  service  in  the  ficM,  against  Om 
paroling  belli>:ereni  or  his  allies  actively  engaged  in  the  same  war.  Th««« 
cases  of  breaking  tlic  parole  are  patent  iict.i,  and  can  be  visited  with  the 
punishment  of  death ;  but  the  pledge  doe*  not  refer  to  internal  service, 
such  ia  recruiting  or  drilling  the  (CLmils,  fyrlifying  places  not  bcstegcd, 
quelling  civil  comnicHtiong,  hghting  against  belligerents  unconnected  with 
the  paroling  belligerents,  or  to  civil  or  diplomatic  service  for  which  the 
purultd  otliccr  may  be  employed. 

131.  If  the  government  ooes  not  approve  of  tlic  parole,  the  paroled 
officer  must  return  into  captivity,  and  snould  the  enemy  refuse  to  rcceiro 
him,  he  is  free  of  hi»  parole. 

132.  A  bcllixercnt  ];ovcminenl  may  declare,  by  a  general  order,  wbcthei 
it  will  allow  paroling,  and  on  what  conditions  it  will  iiUow  it  Such  ofdei 
is  communicated  to  the  enemy. 

133.  No  prisoner  of  war  can  be  forced  by  the  hostile  government  to 
piirolc  himself,  and  no  government  is  obliged  to  parole  prisoners  of  war, 
or  to  parole  all  c.ipturcd  officers,  if  it  paroles  any.  As  the  pledging  ot 
the  parole  is  an  individual  act,  so  in  paroling,  on  the  other  hand,  an  net  oi 
choiccon  the  piiri  of  the  belligerent 

134.  The  Lcnninandcr  of  an  occupying  army  may  require  of  the  civil 
officers  of  the  enemy,  and  of  its  citiicns,  any  !>ledge  he  may  conudef 
neccssarj-  for  the  safety  or  security  of  his  army,  and  upon  their  failure  to 
give  it  he  may  arrest,  confine,  or  detain  them. 


SKcnoN  VIII. 
ArmisNa — CapttalatwH. 


agreed 


13c.  An  armistice  is  the  cessation  of  active  hostilities  for  ■  period! 
eed  upon  lictwccn  belligerents.  It  inunt  be  agreed  upon  in  writing 
1  duly  raii&ed  by  the  highest  aulbociiies  <tf  tlw  contcndii^  parties. 


and  duly 


t 
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tjfi.  If  an  Armistice  be  declared,  wtthout  conditions,  it  extendi  no 
further  than  to  mpiirc  a  loUl  cessation  of  hMtilities  ^ang  the  front 
«tf  bnth  helligennis. 

If  conditiaas  be  a^tved  upon,  they  should  be  clearly  ccprcEScd,  and 
imui  be  tigtdly  adhered  to  by  both  pnrlies.  If  either  party  noUt<-s  any 
cnnss  condition,  (he  amiisiice  may  be  declared  null  and  void  by  th« 

«UMf. 

137.  An  artni^lKX  may  be  general,  .ind  valid  for  all  points  and  lines 
of  ibe  l»clligcfcnt*;  or  special,  lh.it  is,  referring  to  certain  (ro<>ps  or  certain 
locatilicK  only. 

An  .-irmi»tie«  may  be  concluded  for  adefinitetime ;  or  ibr  an  indefinite 
time,  during  which  cither  belli};erenl  may  renniiie  hostilities  on  giving  the 
tkot*cc  anted  upon  to  the  other, 

138.  The  motives  which  induce  the  one  or  the  other  belligerent  to 
conclude  an  armistice,  whether  it  be  expected  to  be  preliminary  to  a  treaty 
«f  pence,  or  to  prepare  during  the  armistice  for  a  more  vigorcmK  prosccii- 
tkm  of  tbc  W.V.  doci  in  no  way  atfcct  the  character  of  the  armistice  itself. 

154.  An  armiatice  a  bindine  upon  the  bcUiccrcnts  from  the  day  of  the 
agreed  comtrKncement ;  but  Uie  olliccrB  of  the  armies  arc  responsible 
Erom  the  diiy  only  when  they  receive  oflicial  inforiniiiiim  tH"  its  existence. 

1401  CocnmandinK  officers  have  the  right  to  conclude  armiMiccs  blnd- 
lii(  on  the  district  over  which  their  command  emends,  but  &uch  annistice 
I9  sulijert  10  the  mtilicalion  of  the  superior  authority,  and  ceases  so  toon 
as  It  is  nuidc  knovm  to  the  enemy  that  ihc  aimisiicc  is  not  raiittcd,  even 
ifa  oenain  time  for  the  elapsing  between  giving  notice  of  cessation  and 
the  rcsunpiion  of  hoMilSties  should  have  been  slipuhited  for. 

141.  It  is  incumbent  upon  the  coniractini;  parties  of  an  armistice  to 
tttputaie  what  intercourse  of  persons  or  tralfic  between  the  inhabitants  of 
the  lerriiories  occupied  by  the  hostile  armies  shall  be  allowed,  if  any. 

If  nothinir  is  stipulated,  the  intercourse  remains  suspended,  as  during 
actual  hiMlilities. 

141.  An  armistice  b  tutt  a  paniat  or  a  temporary  peace ;  it  is  only 
ibe  igfpeniion  of  miliury  operations  to  the  extent  agreed  upon  by  the 
initiM. 

143.  When  an  armistice  is  concluded  betwreen  a  fortified  pUce  .ind 
the  arm  J'  besieging  it,  it  is  agreed  byalltbc  aulhoritict  on  this  subject 
tlut  the  besieger  must  cease  all  extension,  perlection.  or  advance  of  bis 
■ttaddog  works  as  much  so  a*  from  attacks  by  main  force. 

Bnt  as  there  ic  a  (IrfTerence  of  opinion  among  martial  jurists,  vhcther 
besi^ed  have  the  njjhi  to  repair  breaches  or  to  erect  new  works  of 
sace  within  the  place  during  an  armistice,  this  point  should  be  deter- 
Brined  by  e«press  agreement  between  the  parties- 

144.  So  soon  as  a  capitulation  is  signed,  the  capitulator  has  no  right 
to  demaliih,  destroy,  or  injure  the  works,  arms,  stores,  or  ammunition,  in 
bJs  possession,  during  the  lime  which  elapses  between  the  signing  and 
the  execution  of  the  capitulation,  unle^K  oOierwise  stipubiied  in  the  same. 

145.  When  an  armistice  is  cle:trly  brolceii  by  one  of  the  parties,  the 
other  party  igt  released  from  all  obligation  to  observe  it 

146.  I^sonerv,  taken  in  the  act  of  breaking  an  armistice,  must  be 
treated  u  prisoners  of  war,  the  ofKcer  alone  being  responsible  who  gives 
the  order  for  such  a  violation  of  an  armistice.  The  highest  aulhunCy  of 
aim  btUJgereni  aggneved  may  demand  redress  for  the  infraction  of  an 

VlBBtjCC 

147.  BeTigertnts  sometimes  concludeanarmisttcewbile  their  plenipo- 
teatiaciei  arr  met  to  discus»^  the  conditions  of  a  treaty  of  peace  :  but 
pleaipotcctiarics  ma^  meet  without  n  preliminary  armistice  ;  in  the  latter 

thfi  war  u  earned  00  without  any  abalemeoL 
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Sectiom  IX. 

Auajiittafiott. 

14S.  ThcUwofwiir  docs  not  allow  proclaiming  either  an  indh-idual 
belonging  to  die  hostile  anny,  or  »  citin-n,  or  a  subjcci  of  the  luimfle 
g<i\'crnincnt,  :*n  aiiUiiw,  who  may  be  sUin  withoii:  trial  byany'caplor,  any 
morelhaii  ihemtitlcrn  law  or  pciice  allow™  such  IntcnuitiDnal  ouilawry  ; 
on  tliecontrar).  it  alihors  MichouirAKt^  Tlw  tiernesl  rculiatlon  should 
follow  Ibe  murder  commiiled  in  consequence  of  luch  )iroclamiit  ion,  made 
by  wh.Heter  authority,  Civiliicd  nniions  look  with  horror  uiioii  OlTers  of 
rewards  for  the  assassination  of  enemies  as  relapses  into  barbarism. 


Section  X. 
FiuurratioM—CMi  IVar—RebeUi&n. 

149.  Imiirreciion  Is  the  riiins  nf  people  in  annti  against  their  jjovem- 
mcDt,  or  3.  ponion  of  It,  or  :)(piinst  one  or  more  of  its  Uu^,  or  against  an 
oRiccr  or  otAcers  of  the  governmeni.  It  may  be  confined  to  mere  armed 
KStstnnce,  or  it  may  have  greater  ends  in  view. 

150.  Civil  war  is  war  bctu-ecn  two  or  more  portions  of  a  country  or 
State,  each  conicnding  for  the  mastcrj-  of  the  whole,  and  each  elaimtn'e  ta 
be  the  legitimate  guvrmmcnt.  The  term  k  also  sometimes  applied  to 
war  of  rcbcUion,  when  the  rebellintis  pnwinces  or  portions  of  the  Stale 
are  conliriii>u«  tu  thuie  rontaining  the  seat  of  govcmmenc, 

151.  The  term  rebcliion  i«  applied  to  .in  insurrection  of  larj;«  extent, 
and  is  usually  a  w.ir  between  the  legitkmnte  gnvcrnmcnl  of  a  country  and 
portions  or  provinrett  of  the  same  who  seek  to  throw  off  their  allegiance 
to  it,  and  tet  up  a  f-overnment  of  their  owtL 

I  j:.  When  humanity  induces  the  adoption  of  the  ruks  of  rccular  w«r 
toward  rcbcb,  whether  ihc  adoption  is  partial  or  entire,  it  docs  m  no  way 
whatever  imply  a  partial  or  complete  acknowledgment  of  their  govcm- 
oaent,  il  the)'  have  set  up  one,  or  of  them  as  an  independent  or  sovereign 
power.  Ncutr.ils  hnvc  no  right  lo  m.iltc  the  adoption  of  the  mlcs  of  war 
by  the  assailed  government  toward  rebels  the  ground  of  their  own  acbiow- 
Icdgmcnt  of  the  rcvohcd  people  as  an  independent  power. 

I|i3.  Treating  captured  rcl>cU  as  priaoncts  of  wtit,  occhanging  them, 
concluding  of  cartels,  capitulations,  or  other  warlike  agreements  with 
them  ;  addreisinK  officers  of  a  rebel  aruiy  by  the  nink  they  may  have  In 
the  same ;  accepting  flags  of  truce ;  or,  on  the  other  hand,  proclaiming 
martial  law  in  their  territory,  or  levying  war-uxes  or  forced  loans,  or 
doing  any  other  act  sanctioned  or  demanded  by  the  law  and  usages  of 
puUic  war  between  sovereign  bclligcrcms,  neither  proves  nor  c^tablishci 
an  acknowledgment  of  the  rebellious  people,  or  of  the  government  whirh 
they  may  h<ivc  erected,  as  a  public  or  sovereign  power.  Nor  doe*  ttio 
adoption  cf  the  rules  of  war  toward  rebels  imply  an  engagement  with 
them  cxlcmling  beyond  the  limits  of  these  rules,  h  is  victory  in  the  fie-Id 
that  ends  the  strife  ami  icttlcs  tlie  future  relations  between  the  contend* 
ing  parties. 

IS4.  Treating,  in  the  tield,  the  rebellious  enemy  acconling  lo  the  la 
and  usage*  of  war  has  never  prevented  the  Icgiiimaie  KOvernmcni  from 
trying  the  leaders  of  tbe  rebellion  or  chief  rebels  for  high  treason,  ati' 
from  treating  ihem  accordingly,  unless  tbey  ace  iDcladul  in  a  gem 
unnesty. 


OL  XTiiL         MEANS   AND    INSTRUMENTS   OF  WAR,  5 1 

155.  AH  enemies  in  regular  war  are  divided  into  two  general  classes  ; 
that  is  to  say,  into  combatants  and  non-combatants,  or  unarmed  citizens 
of  the  hostile  government. 

The  military  commander  of  the  legitimate  government,  in  a  war  of 
rebellion,  distinguishes  between  the  loyal  citizen  in  the  revolted  portion 
of  the  country  and  the  disloyal  citizen.  The  disloyal  citizens  may  further 
be  classified  into  those  citizens  known  to  sympathize  with  the  rebellion, 
without  positively  aiding  it,  and  those  who,  widiout  taking  up  arms,  give 
positive  aid  and  comfort  to  the  rebellious  enemy,  without  being  bodily 
forced  thereto. 

I  ;6.  Common  justice  and  plain  expediency  require  that  the  militaiy 
commander  protect  the  manifestly  loyal  citizens,  in  revolted  territories, 
against  the  hardships  of  the  war  as  much  as  the  common  misfortune  of 
all  war  admits. 

The  commander  will  throw  the  burden  of  the  war,  as  much  as  lies 
within  his  power,  on  the  disloyal  citizens  of  the  revolted  portion  or  pro- 
vince, subjecting  them  to  a  stricter  police  than  the  non-comoatant  enemies 
h^ve  to  suffer  in  regular  war ;  and  if  he  deems  it  appropriate,  or  if  his 
£Oviemment  demands  of  him  that  every  citizen  shall,  by  an  oath  of 
allegiance,  or  by  some  other  manifest  act,  declare  his  fidelity  to  the 
legitimate  government,  he  may  expel,  transfer,  imprison,  or  fine  the 
revolted  citizens  who  refuse  to  pledge  themsebtes  anew  as  citizens 
obedient  to  the  law  and  loyal  to  the  government 

Whether  it  is  expedient  to  do  so,  and  whether  reliance  can  be  placed 
apon  such  oaths,  the  commander  or  his  government  have  the  right  to 
decide^ 

157.  Aimed  or  unarmed  resistance  by  citizens  of  the  United  States 
against  the  lawfiU  movements  of  their  troops  is  levying  war  against  the 
United  States,  and  is  therefore  treason. 


IS 


CHAPTER  XIX. 


THE  ENEMV  AND   HIS  AI.I.IES. 


1.  Ctiflrnrter  of  public  enemies — 2.  Limiiit  to  hostility  between  public 
eti«tnies — j.  Witlt  regard  lo  persons  and  property — 4.  Allies  not 
nMCssarily  associates  in  a  wir— t.  How  distinj^ished — 6.  Hostile 
nllinnces — 7.  The  casus  foederis  ofnn  alliance— S.  O  fTen  si  vc  Alliances 
— »^  Defensive  alliances— 10.  Remarks  an  character  and  cfToct 
such  alliances — 1 1.  General  presumption  ir  favour  of  cavisc  of  ally — 
13.  TrMties  of  succour,  if  the  var  be  iinjiiai— 13.  If  unnble  to  fumicli 
the  promised  aid— 14.  Subsidy  and  succour  not  neces&irily  causes 
of  war — 15.  Capitulations  for  inei(en.aries—l&  Remarks  of  Vattd  oa 
tubsidy-trea[ies~i7.  Effect  of  treaties  on i^aranty — iR.  Conflicting 
aJliances— 19.  A  warlike  association— 30.  Vattel's  opinion — 31.  De- 
etaration  of  war  unoeceswitj  ajjainst  enemy's  a&socialcs— 33.  Policy 
of  tieatint;  enemy's  allies  as  Cricads. 

j  I.  Tt  has  alrciidy  been  stntctl  that  a  war,  duly  commenced 
and  ratified,  is  not  confined  to  the  Governments  or  authorities 
of  tlie  belligenmt  State,  but  that  it  makc^  all  the  subjects  of 
the  one  State  the  legal  enemies  of  each  and  every  subject  of 
the  other.  This  hostile  character  results  from  political  tics, 
nnd  not  from  personal  feelings  or  personal  antipathies  ;  thetr 
status  i.s  that  of  legal  hostility,  and  not  of  personal  enmity. 
So  long  as  these  political  ties  continue,  or  so  long  as  the  indi 
vidual  continues  to  be  the  citizen  or  subject  of  one  of  Ac 
belligerent  States,  just  so  long  docs  he  continue  in  legal  hos- 
tility towards  all  the  citizen.**  and  subjects  of  the  opposing 
belligerent ;  such  arc  public  enemies,  whatever  may  be  tiieir 
occuj>ation,  and  in  whatever  country  they  may  be  found. 
The  Romans  had  a  particular  tenn  {Hostis)  to  denote 
public  enemy,  and  to  distinguish  him  from  a  private  enemy, 
whom  they  called  fnimiais.  The  distinction  is  a  marked  one, 
and  should  never  be  lost  sight  of.  Private  enemies  have 
hatred  and  rancour  in  their  hearts,  and  seek  to  do  each  other 
personal  injury.  Not  so  with  public  enemies.  They  do  not, 
as  individuals,  seek  to  do  each  other  personal  harm.  And 
even  where  brought  into  actual  conflict,  as  armed  belligerents. 


THE   EK'EMV   AND   HIS 


Ihere  is  usually  no  personal  enmity  between  the  individuals 
of  the  contending  forces,  So  far  from  this,  when  peace  is 
declared,  the  military  forces  of  the  opposing  belligerents  arc 
usually  personal  friends,  and  vie  witli  each  otlier  in  politeness 
and  mutual  kindness. 

I  z.  Moreover,  tliere  is  a  limit  to  public  enmity.  The  law 
of  nature  gives  to  a  belligerent  nation  the  right  to  use  such 
force  OS  may  be  necessary,  in  order  to  obtain  the  object  for 
which  the  war  was  undertaken.  Beyond  this,  the  use  of  force 
is  unlawful ;  this  necessity  forms  the  limit  of  hostility  between 
subjects  of  the  belligerent  States.  They,  therefore,  have  no 
n'gbt  to  take  tlic  lives  of  non-combatants,  or  of  such  public 
enemies  as  they  can  subdue  by  other  means,  nor  to  inflict  any 
injuries  upon  them  or  their  property,  unless  the  same  should 
be  necessary  for  the  object  of  the  war.' 

i  3.  We  have  already  stated  the  general  effect  of  a  de- 
claration of  war  upon  the  persons  and  property  of  the  subjects 
of  an  enemy  found  within  our  own  territory,  and,  that  while, 
by  the  strict  rights  of  war,  we  can  retain  them  all  as  prisoners 
or  prices,  this  right,  by  modem  usage,  Ts  only  applied  to 
the  military  and  to  ships  of  war,  mere  residents,  merchants, 
and  merchant  vessels  being  allowed  a  certain  time  to  with- 
draw lliemselves  from  our  jurisdiction  without  molestation.' 

'  Viuul,  Droit  Jti  Ceas,  liv.  iii.  rh.  viii.  {  138 ;  Wh»ten,  EUm.  Int. 
J,d»m,  pc  \v.  ch.  iL  J  i;  Ruiherfarth,  Inslituta,  b.  ii.  ch.  ix.  $  15;  Bur- 
tanukOtn,  Droit  <ie  la  i\'iU.  tt  det  Gens,  tome  v.  pL  iv.  ch.  vi, ;  Corum  v. 
Bbckoum,  Dang.  Hep.y  p.  644 ;  Massd,  Driyft  C^umtrdal,  liv.  ii.  tit.  i.  ch. 
iL  i  De  Felic*,  Droit  <4r  la  A<j/.,  &c.,  tome  ii,  lee.  xx*-. ;  Riquclmc,  D*re- 
^Ao  J'mIi.  Int.,  lib.  i.  lit.  i.  Cip.  xii. 

'  Sec  anli,  p.  3,  The  following  Proclamations  were  i<>suecl  by  the 
Britbh  (jovcmmcnt,  on  the  seizure  of  snine  fCnelis-U  vessels  and  foodc 
by  the  French,  wiihnut  decbration  of  wir  by  tftai  nation.  Proeutma- 
lioo  tssoed  February  4.  1793 ;—' Whereas  His  .Majesty  has  received 
iatcQigence  that  some  ships  belonging  to  His  M^jesty'i  subjects  have 
been  and  arc  deiained  in  the  French  ports  *  *  *  it  is  kcieby  ordered 
that  nu  shipn  or  vC3M:1:>  bcIoiiicinK  'o  any  of  His  Majcitly'i  subjects  be 
pemuttcd  lu  enter  and  clear  out  fur  any  of  the  porta  of  France  *  ■  ■  and 
llist  a  gencTjJ  coibaqEo  or  slop  be  nuitic  of  all  French  ships  or  vestels 
whatsoever  now  within  or  which  hereafter  shall  come  into  any  of  the 
pnrtSi  harbours,  or  roads  within  ihc  kini^dom  of  (Ircat  liritain,  together 
Willi  oU  per^Mis  and  ciTcas  on  board  the  said  ships  and  vessels,  but  that 
tlie  oooost  care  be  taken  for  the  piescr^-ation  of  all  and  every  part  of  the 
cujoca  on  board  any  of  the  snid  ships,  so  that  nn  <latn3ge  or  embentc- 
iMSit  whatever  be  soMaincd.  And  the  Right  Honourable  the  Commit 
«oacn  of  His  Majesty's  Treasury,  the  l-ords  Commissioners  of  the 
Atkanally,  xnd  ihc  Lorij  Warden  of  the  Cinque  Pons  arc  to  give  the 
BCoerauy  diieciions  herein  i&  to  them  may  respectively  appertain.' 

)'rDcl«nation  bsucd  Fcbniaiy  11,  1793  >-'  Whereas  di\'en  injarLOU* 
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Subjects  of  a  rtcutral  State,  resident  or  domiciled  in  the  enemy's 
country,  ire,  in  many  respects,  to  be  regarded  as  enemies ; 
but,  as  ttiey  arc  not  liable  to  military  duty,  in  tJie  proper 
sense  of  that  term,  they  cannot  be  treated  eitlier  as  actual 
combatants  or  as  enemy's  subjects,  who  are  liable  to  be  called 
upon  by  their  own  State  to  oppose  us  by  force.  Moreover, 
our  own  subjects,  resident  or  domiciled  in  the  enemy's  country, 
arc,  in  certain  matters  relating  to  trade  and  the  rights  of 
maritime  capture,  regarded  as  legal  enemies,  but  not  with 
respect  to  their  personal  status  and  personal  duties.  Again^ 
as  belligerents  arc  not  permitted  to  use  force  against  each 
other  within  ncutml  territory,  we  cinnot  exercise  there  the 
same  rights  against  the  person  and  property  of  an  enemy  as. 
we  can  within  our  own  or  enemy's  territory,  or  upon  the  high 
seas.  The  treatment  of  an  enemy,  therefore,  depends  in  a. 
measure  upon  the  place  in  which  he  may  be  found.' 

I  4.  It  has  already  been  remarked,  that  we  have  tlic  same 

proceedings  *  -*  •  and  several  unjutt  t«iures  have  been  there  made  of  th» 
ships  and  goods  i>f  Hi*  Majesty's  itubject«,  ronlrar)*  to  the  U»-  of  nations 
and  to  ilie  faiili  »f  trcilics,  and  uhereas  ilie  wid  acts  of  unprovoked 
hostility  have  been  foliowed  by  xn  upRn  iJecl.italion  of  war  against  His 
Majesty  and  Hiii  .i!Iy  th«  Republick  of  the  Uniied  Provinces  •  •  "  His 
M.ije&ty  iii  pleased  10  ordei  1h.1l  general  reprii.ils  be  granted  against  ths 
ships,  ){ood>,  and  subjects  of  France,  so  that  as  well  His  Majesty's  fleet 
and  ihips,  as  also  all  other  ships  and  vL-ssels  ih.it  s]ia!l  be  commissioned 
by  letters  of  marque  or  general  reprisals  or  otherwise  by  His  Majesty's 
Com  mission  CIS  for  executing  (hp  oflicf  of  Lord  High  Admiral  of  Great 
iJrita'tn  &hall  and  may  lawfully  scizu  nil  ships,  ws^cls,  and  goods 
belonging  to  Kraiire,  or  to  any  penont  being  subjects  of  France  or  tnha- 
biting  within  any  of  the  (erriiories  of  France,  and  bring  (he  same  to 
jtidgmetit  in  any  of  the  Courts  of  Admiralty  within  IIik  .Majftst)-**  dnini- 
nions;  aiidio  that  end  His  Majesij-'s  Advocate  Cenenil,  with  ihe  .Advocate 
of  the  Admiralty,  are  forthwith  to  prep-ire  the  draught  of  a  commission 
•  »  *  to  issue  forth  and  gram  letters  of  marque  and  reprisal  to  any  of  WW 
Majesty's  subjects  oroihcrs,  whom  the  said  Commissioners  shall  deem  fitly 
qualittod  in  that  b^halfand  *  *  *  also  another  draught  of  instructions  for 
such  shins  as  thall  be  commi^^ionatcd  for  the  purpoees  aforementioned.' 

!ly  the  I'oMal  Convention  of  1843,  between  France;  and  England,  tn 
case  of  war,  the  mail  packets  between  Dover  and  CoUis  (now  extended 
to  all  mail  packets  of  cither  Government  by  Convention  of  :^cplcttf 
ber  24,  i8s6)  sh.ill  continue  their  navigation  until  notification  be  mado 
by  cither  Government,  in  which  ca»e,  they  shall  be  pcitnitlcd  to  return 
freely  to  their  respective  ports. 

In  1793,  vessels  carrjing  mails  for  the  English  or  French  Post 
OGfke  auiborilics  were  permitted  to  convey  the  iiuila  Ijetween  the  ports 
of  Great  Uritain  and  France,  notwithstanding  the  war  between  tnose 
countrica. 

'  Burlamacrai,  Droit  4e  la  Xa/..  &c^  tome  v.  pt.  iv.  ch.  vi, ;  Bynkers* 
hock,  Qmiai.  jmr.  Pub.,  lib.  i.  ch.  \-ii. ;  R.igncnal,  tyroit  de  la  Nat.,  &c.^ 
UVa  iiL  cb.  V.  5  4:  Bcllo,  Dertfko  /Hternacianal,  pt.  ii.  cap.  li.  $  z. 


nghu  of  war  against  the  co-allies  or  associates  of  an  enemy 
as  against  the  principal  belligerent.  It  must,  however,  be 
observed  that  general  allies  are  not  necessarily  associates  in  a 
war.  The  allies  of  our  enemy,  therefore,  may,  or  may  not, 
themselves  become  our  enemies,  according  to  the  character  of 
Ibc  alliance  which  they  have  formed  with  that  enemy,  the  time 
of  making  it,  and  the  circumstances  under  which  it  was 
entered  intOi  We  must,  therefore,  distinguish  between  the 
genera]  allies  of  an  enemy  and  his  associates  in  a  war,' 

f  5'  But  the  question  here  arises,  how  are  we  to  know 
whether  an  enemy's  ally  is  liimself  to  be  rct^ardcd  as  an 
enemy,  and  to  be  treated  in  the  same  manner  as  the  principal 
beUigercnt?  In  the  first  place,  iT  he  has  made  common  cause 
with  our  enemy  in  beginning;  or  carr>'ing  on  hastilitics  against 
u^  we  have  toward  him  the  »ame  belligcrcrnt  rights  as  toward 
the  principal  in  the  war,  for  both  arc  equally  our  enemies. 
TTjere  is  no  need  of  proving  him  an  enemy,  for  hU  own  con- 
duct has  made  him  such.  Again,  even  where  there  are  no 
obt^tions  of  treaty,  if  he  freely  and  voluntarily  declares  in 
fovour  of  his  ally  and  against  us,  he,  of  his  own  accord,  be- 
comes our  eneni>',  and  is  to  be  treated  in  every  respect  as  the 
principal.  But  the  simple  fact  of  there  being  an  alliance 
between  our  enemy  and  other  nations  would  not  justify  us  in 
treating  such  nations  as  belligerents.^ 

|6.  Alliances,  for  warlike  purposes,  arc  divided  into  two 
classes  offensive  and  dtfcnsive.  In  the  former,  the  State  unites 
yrith  its  ally  for  the  purpose  of  jointly  waging  war  against  a 
third  partj- ;  but  in  the  latter,  tlK  State  engages  to  defend  its 
ally  in  case  of  an  attack.  Some  alliances  are  both  offensive 
and  defensive  ;  others  arc  only  defensive  ;  but  there  is  seldom 
an  oflensive  alliance  which  is  not  also  a  defensive  one.  Some 
an:  against  all  opponents,  and  witliout  restriction  ;  while 
Others  arc  only  against  a  particular  State,  and  on  specified 
conditions,  with  limitations  and  exceptions.  The  character  of 
njcfa  alliances  is  discussed  elsewhere.  We  shall  here  con- 
sider their  legal  effects  with  rcsjxict  to  belligerent  rights  and 
not  their  moral  character.  Warlike  alliances,  made  at  the 
OHnmencemcnt  of,  or  durii^  a  war,  arc  ncccessarily  binding, 


'   He%T.  Drait  Inttmalionat,    {$    I15-7;    WbsitOfl,    EUlH.    ImI. 
ch.  ii.  {S  13.  I*. 
i?/vtJ  dtt  ifttu,  liv.  iii.  ch.  vi.  $§  96-S. 
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for  the  contracting  parties  then  know  the  character  of  the 
war  unci  the  exact  nature  of  the  obligations  which  tliey  have 
assumed.     Alliances,  made  under  such  circumstances,  are  acts 
of  hostility  whicli  make  the  ally  an  enemy  equally  with  the 
principal  belligerent.     It  is  important,  however,  to  satisfy  our- 
selves as  to  the  character  of  such  alliances,  to  sec  whether  or 
not  they  are  re.illy  warlike  compacts  which  make  the  contract- 
ing parties  also  parties  to  the  war.     The  alliance  between 
i'rance  and  the  English  revolted  colonics  in  North  America, 
being  made  during  the  war  of  the  American  revolution,  was 
very  properly  regarded  by  Great  Britain  as  tantamount  to  a 
declaration  of  war  on  tlie  part  of  Krance,  and  as  justifying 
immediate  hostilities  against  thisally  of  the  re\'oltc<i  colonies.' 
J  7.  A  warlike  alliance  made  by  a  third  party  before  the 
war  witli  a  State,  tlien  our  friend,  but  now  our  enemy,  will  not, 
as  a  general  rule,   be,  of  itself,  a  sufficient    cause  for  com- 
mencing hostilities  again.st  such  third  party ;  for  there  may 
Fbe  ^ood  reason  why  he  should  not  regard  himself  as  bound 
by  the  obligations  of  the  alliance.     It  would  certainly  be  very 
impolitic,  as  well  as  improper,  for  as  to  treat  as  a  belligerent 
one  who  may  not  be  disposed  to  become  our  enemy.    The 
character  of  the  alliance,  and  the  peculiar  circumstances  of 
the  case,  must  serve  as  guides  for  our  conduct,  always  keep- 
ing in  mind  the  maxim,  that  it  is  better  to  have  a  friend  than 
an  enemy,  and  the  rule  of  international  law,  that  we  are  justifi- 
able  in  engaging  in  hostilities  only  so  far  as  may  be  neces- 
sary for  our  own  security  and  the  protection  of  our  just  rights. 
r,In  case  of  alliances,  made  before  the  war,  the  question  is,  to 
determine  whetlicr  the  actual  drcumstanccs  are  such  as  were 
contemplated  in  the  engagement, — whether  they  are  such  as 
were   expressly  specified,  or  tacitly  supposed,  in  the  treaty. 
This  is  what  the  civilians  call  casus  foederis,  or  the  case  of 
the  alliance.     Whatever  has  been  promised,  either  expressly 
or  tacitly,  in  the  treaty,  is  due  in  the  cams  foederis.     But  if 
not  so  promised,  it  is  not  due.     If  tlic  war  is  not  such  a  case 
as  the  treaty  contemplated,  the  ally  docs  not  become  a  party 
to  it ;  for  tlie  casus  foederis  docs  not  take  place.* 

^  Riquclme,  Vtrecko  Pub.  Int.,  lib.  i.  lit.  i,  cap.  xi. ;  Bynkcrshoeic, 
Quaett.  Jur.  Pub.,  lit),  i,  cap.  ix.;  rhillimorc,  Qtt  Int.  Law,  vol.  tik.  {  73. 

»  Vattcl,  Droit  des  Gens,  liv.  iii.  ch.  vi.  $  88;  Wheaton,  EifK.  fat. 
Lmif,  pL  iii.  ch,  ii.  f  15;  Martens,  Precis  ait  Oreii  dts  Gens,  J  jog; 
Moscr,  VerstitA,  5[c.  b.  jx.  pt.  i.  p.  34;  Garden,  De  IHptomati*,  !iv.  ri.  $2, 
And  liv,  \ii.  $  1, 
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18.  In  an  offensive  alliance,  made  beforg  the  war,  the  ally 
engages  generally  to  co-operate  in  hostilities  against  a  specified 
power,  or  against  any  power  with  whom  the  other  party  may 
declare  war.  VMicrc  an  alliance  is  made  in  general  terms, 
xvitbout  any  spcdiied  conditions,  limitations,  or  exceptions, 
docs  the  tastis  fMdrris  take  place  the  moment  the  other  party 
declares  war  ?  In  other  words  does  such  an  oficaiivc  alliance 
dJAer  in  its  binding  effect  from  one  contracted  with  a  party 
mlready  cr^agcd,  or  on  the  point  of  engaging,  in  a  war,  the 
character  of  which  is  already  known  ?  Vattcl  says:  'As  it  is 
xmly  for  Ihc  support  ofa  just  war  that  wc  are  allowed  to  give 
assistance  or  contract  altlaaces,  every  alliance,  every  warlike 
a.i*ociation.  every  auxiliary  treaty,  contracted  by  way  of  anti- 
cipation in  time  of  peace,  and  wtUi  no  view  to  any  particular 
war,  necessarily  and  of  itself  includes  this  tacit  clause,  t/iat 
tkf  trtaty  shall  not  he  c^igaiory  exe^i  in  case  of  a  just  rvar. 
On  any  other  footing  the  alliance  could  not  be  validly  con- 
tmcted'  Mr.  Wheaton  says:  'To  promise  assistance  in  an 
unjust  war,  would  be  an  obligjation  to  commit  an  injustice, 
and  no  such  contract  is  valid.'  It  would  seem  to  follow,  from 
this  fundamental  principle,  that  where  one  of  two  parties  to 
an  offensive  alliance,  made  before  the  war,  declares  war 
against  its  enemy,  even  though  that  enemy  be  tlie  very  nation 
against  which  the  alliance  was  formed,  the  other  ally  is  to  be 
allowed  time  to  examine  into  the  causes  of  the  war ;  if  it  be  a 
just  war.  all  his  engagements  come  into  force  ;  but  if  it  be  un- 
justly  declared,  his  treaty  obligations  cease  to  be  binding.' 

1 9,  So,  also,  in  a  t/^/W/j/tv  alliance  made  before  the  war, 
the  aisus  foedtris  docs  not  take  place  immediately  on  one  of 
the  parties  being  .ittacked  by  an  enemy.  The  other  contract- 
ing party  has  the  right,  as  indeed  it  is  hli  duty,  to  ascertain  if 
his  ally  has  not  given  the  enemy  just  cause  of  war,  for  no  one 
is  bound  to  undertake  the  defence  of  an  ally,  in  order  to 
enable  him  to  insult  otlicrs,  or  to  refuse  them  justice.  If  he 
is  manifestly  in  the  wrong,  his  co-ally  may  require  him  to 
offer  reasonable  satisfaction  ;  and  if  the  enemy  refuse  to  accept 
it.  and  insists  upon  a  continuance  of  the  war,  the  co-ally  is 
then  bound  to  assist  in  his  defence,  fiut  without  such  offer  of 
reasonable  satisfaction,  tlie  war  continues  to  be  aggressive  in 
character,  and  therefore  unjust,  and  the  ally  may  properly 

•   Bdio,  Derteha  InttmacioHat,  pi.  ii.  ch.  is.  %  r. 


INT£KNAT10NAL   LAW. 


• 


refuse  to  render  the  promised  assistance,  for  the  tacit  condi- 
tion on  which  sucli  assistance  was  stipulated  to  be  given  has 
not  been  observed,  or,  in  otiicr  words,  the  casus  foederis  has 
not  taken  place. 

\  ra  If,  on  the  contrai^'-,  a  party  to  the  defensive  alliancev 
could  call  upon  his  ally  to  assist  him  whenever  he  wasassailcd^ 
and  without  regard  to  the  justice  of  the  war,  or  the  circum- 
stances of  the  attack,  there  would  be  no  difference  between  a 
defensive  and  an  offensive  alUance.  for,  asatated  in  the  chapter 
on  different  kinds  of  war,  many  wars  which  are  defensive  in 
their  of>eratioHs  are  essentially  offensive  in  their  character  and 
principles.  In  the  u-ords  of  VVheaton, '  where  atuck  is  the 
best  mode  of  providing  for  the  defence  of  a  State,  tlie  war  is 
defensive  in  principle,  though  the  operations  arc  offensive. 
Where  the  war  is  unnecessar>'  to  safety,  its  offensive  character 
is  not  altered,  because  the  wron(j-daer  is  reduced  to  defensive 
warfare.  So,  a  State,  against  which  a  dangerous  wrong  is 
manifestly  meditated,  may  prevent  it  by  striking  the  first 
blow,  without  thereby  waging  a  war  in  Us  principle  offensive. 
Accordingly,  it  is  not  every  attack  made  on  a  State  that  will 
entitle  it  to  aid  under  a  defensive  alliance;  for  if  that  State 
had  given  just  cause  of  war  to  the  invader,  the  war  would  not 
be,  on  its  part,  defensive  in  principle.' ' 

i  II.  Admitting  llie  principle  laid  down  by  Vattel,  that 
every  treaty  of  alliance  contains  the  tacit  elau.se  tliat  it  shall 
not  be  binding,  except  in  case  of  a  just  war,  and  thai  the  co- 
ally  has  a  right  to  decide  for  himself  upon  the  character  of  lh» 
war,  and  whether  or  not  the  casus  foederis  has  taken  placL-,  it 
is  only  in  cast-  tfic  war  is  dearly  and  obviously  unjust  that  he 
can  claim  a  release  from  the  obligations  which  he  voluntarily 
contracted.  Whether  the  alliance  be  offensive  or  defensive, 
or  both,  if  there  be  strong  reasons  to  doubt  the  ju-sticc  of  the 
war,  the  ally  is  to  be  allowed  time  to  examine  it  before  he  can 
be  required  to  render  the  stipulated  assistance  ;  but,  unles* 
upon  such  examination,  he  find  it  manifestly  unjuKl,  he  must 
comply  with  his  engagements.  Under  ordinary  circumstances, 
and  in  the  absence  nf  any  proof  to  the  contrary,  he  is  bound 
to  consider  that  his  co-ally  has  just  cause  of  war.     In  speak-. 

'  Wildman,  /«/,  Law,  vol.  ii.  p,  i66j  Grotius,  Je  yur,  Bel.  4C  Fa*., 
Ub.  ii.  cap.  XV.  §  I J :  Garden,  De  Diplamatie,  liv.  vL  sec.  ii  4  'i  Burl*- 
nuqui.  Droit  de  la  Nat.  et  des  Genj,  tome  v.  pu  iv.  ch.  iii. 
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tng  of  the  tacit  restriction,  which  Vattet  says  is  necessarily 
understood  in  every  treaty  of  alliance,  Mr.  VVheaton  remarks 
that  it  'can  be  applied  only  to  a  manifest  case  of  unjust 
aggression  on  the  part  of  the  other  contracting  party,  and 
cannot  be  used  as  a  pretext  to  etude  tlic  performance  of  a 
positive  and  unequivocal  engagement,  without  justly  exposing 
the  ally  to  the  imputation  of  bad  faith.  In  doubtful  cases, 
tlK  presumption  oi^ht  rather  to  be  in  favour  of  our  con- 
federate, and  of  the  justice  of  his  quarreL' ' 

I  12.  We  have  already  pointed  out  the  distinction  betWL-en 
treaties  of  alliance  and  treaties  of  limited  succour  and  subsidy. 
In  a  treaty  of  succour,  the  ally  stipulates  to  furni-sh  certain 
assistance  in  troops,  ships  of  war,  provisions,  or  money.  If 
the  Succour  is  to  consist  of  troops,  they  arc  called  auxiUarifs ; 
if  of  money,  it  Is  called  sithsidy.  The  rules  already  laid  down, 
with  respect  to  the  casus  fffrderis  in  treaties  of  alliance  made 
before  the  war,  apply  equally  to  treaties  of  limited  .succour 
and  subsidy.  For  the  reasons  there  given,  such  treaties  arc 
not  binding  where  the  war  is  manifestly  unjust. 

\  ij.  Again.  Vattcl  says  that  if  the  State  which  has  pro- 
mised succour  finds  itself  unable  tu  furnish  it,  this  inability  alone 
is  sufficient  to  dispense:  with  the  obligation.  If,  for  example, 
one  of  the  allies  is  engaged  in  another  war,  not  contemplated 
by  (he  alliance,  and  which  requires  his  whole  strength,  he  is 
ikfa«olved  from  sending  assistance  to  his  ally  in  the  war  to 
wbkfa  he  is  not  yet  a  party.  Again,  if  he  has  promised  pro- 
viskxu^  and  his  own  subjects  are  suffering  from  famine,  the 
casus  foederis  does  not  take  effect ;  for  he  is  not  obliged  to 
give  another  what  is  absolutely  necessary  for  the  use  of  his 
own  people.  It  sccm.s  to  us  that  a  promise  is  none  the  less 
binding  because  of  the  inability  of  the  promisor  to  fulftl  his 
engagements.' 

1  14.  It  is  also  proper  to  remark  that  even  where  the  cams 
/otderis  is  admitted  to  take  place,  and  the  stipulated  succours 
are  furnished,  the  ally  who  furnishes  them  is  not  necessarily 
made  a  party  to  the  war.     '  Where  one  State,'  says  Whcaton, 

■  Vut^PraittUtCTtHt,  liv.  ii.  ch.  x  \  90, and  \vr.  iii.  ch.  vi.  ^  79-^3; 
aoaj  kUm.  Int.  /.a»,  pt.  iii.  ch.  ii.  \  1 ; ;  Hynfcer*h<>«k,  ^uaest  Jitr, 
ih.  I.  can.  ix. ;  Hello,  Dtr*tha  InitrniuionM,  pL  ii.  cap.  tx.  t  I. 
Vuiel,  bt^itdis  Gint,  liv.  iii.  eh.  vi  §§  81,9;;  \\'heaWn,i/fwt. /«/. 
Z.«w,  pL  iu.  ch.  ii.  ^  14,  tj;  DcFclicCi  Drvitdt  /a  Nat.  dUei  Gffn,iomf 
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'stipulates  to  furnish  to  another  a  limited  succour  of  troops, 
ships  of  war,  money,  or  provisions,  without  any  pronii:iC 
looking  to  an  eventual  engagement  in  general  hostilities, 
such  a  treaty  does  not  necessarily  render  the  party  fumishtag 
this  limited  succour  the  enemy  of  the  opposite  beUigerent. 
It  only  becomes  such,  so  far  as  respects  the  auxiliary  forces 
thus  supplied  ;  in  alt  other  respects  it  remains  neutral.  Such, 
for  example,  have  long  been  the  accustomed  relations  of  the 
confederated  cantons  of  Switzerland  with  the  other  European 
powers,'' 

S  15.  A  distinction,  however,  tnust  be  made  between  simple 
trftttit's  cf  sucecnr  and  subsidy,  and  capitulatians  for  mtrtgHorus, 
like  those  formerly  entered  into  by  the  Swiss.  Auxiliary 
troops  are  usually  under  the  general  control  and  direction 
of  the  power  which  furnishes  them,  and  which  is,  therefore^ 
in  a  measure,  responsible  for  their  acts.  But  mercenaries, 
furnished  under  capitulations,  usually  engage  in  a  foreign 
service  for  a  stated  period,  and  for  stipulated  pay  and  alloW' 
anccs,  being  entirely  at  the  disposition  of  the  power  which 
employs  them,  that  which  furnishes  them  having  no  part  in 
the  conquests  which  are  made,  or  Jn  the  negotiations  and 
treaties  which  are  entered  into.* 

!  16.  Vattel  discusses  the  question,  whether  the  limited 

'  VaUclj  liv.  3.  ch.  6,  55  79t  Sz :  Riquclmc,  Dtretha  Pii.  Tnt.,  lib.  i. 
tit.  L  cap.  xii. ;  BellO|  Derecko  InUrHocicnal,  pi.  it.  op.  U.  §  1. 

But  in  18^9,  the  Fcdeml  Gavcrnmcnt  passed  a  Uw — (i.)  forbidding 
any  Swiis  ciltzcn  to  enroll  himself,  as  soldier  10  a  foreign  State,  without 
the  nemiiision  of  the  Govemincnt  of  his  Canton,  (2.)  enacting  severe 

rinaiiiei,  agiun&t  whosoever  inijiht  seek  10  rerruii,  (3.)  forbidding  any 
wisa  cltircn  to  lake  service  in  a  foreign  country,  in  a  corps,  not  makhw 
part  oftbc  actional  arm^-,  of  that  Slate  far  wlmch  he  was  enrolled,  (4!) 
fortndding  any  Swiss  citizen  10  engage  himself  to  rami  a  corps  composea 
in  whole,  or  in  part,  of  Swiss  dliiens,  for  any  State  ;  and,  on  the  Other 
hand,  prohibiting  foreigners  to  enroll  Sniss  ciiiwns,  or  to  assist  therein. 

TVie  Neapolitan  Government  had  Kome  regiments,  composed  enurely 
of  Swisft  soldiera,  t>y  virtue  of  a  capitulation,  which  ended  the  isth  m 
June,  1859-  In  that  year,  a  mitiiny  broke  out  among  these  troops ;  yxi 
vers  shot  down  by  the  NeapotiLin  troldlers,  and  the  remainder  were  ftent 
b-xck  to  Switzerland.  This  occurrence,  together  with  some  questioni 
which  arose  the  same  jcar,  concerning  the  employment  of  Swiss  soldiers 
in  foreign  States,  and  especially  in  Italy,  was  the  immediate  cause  of 
the  passiiig  of  the  above-mentioned  lav. 

Swiss  troops  were,  and  still  are,  in  the  Papal  eervioc,  but  without  any 
eapitulation.     {Annuairt  Hutoriqur,  1X59.) 

'  Martens,  Prids  du  Draii  lUs  CtHtt  {§  301-3;  Calianl,  /)rf  Dffmri 
4ti  Prii.,  &c.  hb.  i.  cap.  v.  pt  14;;  MtiiCt,  Vertuci,  &C  b.  «.  pi.  L  pp. 
139,  140;  Kotnainmatier,  ilisioirt  Mililairt  dts  Suiste,  passim ;  Garden, 
iV  DiptomatU,  liv.  vi.  sec  it.  \  2. 
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a<^t5rtance  rendered  to  thti  enemy,  under  the  obli^tions  of  3 
subsidy-treaty,  Ls  a  just  cause  of  war.  If  the  ally  of  our  enemy, 
he  says,  goes  no  further  than  to  furnish  the  stipulated  succour, 
and,  in  other  respects,  preserves  toward  us  the  accustomed 
relations  of  friendship  and  neutrattt)',  ivc  may  overlook  this 
cause  of  complaint  This  prudent  caution  of  avoiding  an 
open  rupture  with  those  who  render  to  our  enemy  certain 
limited  assistance,  previously  stipulated  for.  has  gradually 
introduced  the  custom  of  not  r^arding  it  as  an  act  of 
bostilitj'.  especially  where  it  is  of  a  limited  character.  But,  if 
prudence  dissuades  us  from  making  use  of  a  right,  it  docs 
not  thereby  destroy  the  right  itself.  A  cautious  belligerent 
may  choose  to  o\'erlook  certain  offerees,  rather  than  unneces- 
sarily increase  the  number  of  its  enemies,  and  be  influenced 
by  considerations  of  expediency,  in  not  enforcing  the  strict 
rights  of  war.  It  is,  therefore,  a  question  of  policy,  whether 
the  assistance  furnished  an  enemy  shall  be  regarded  a.s  good 
and  sufficient  cause  for  declaring  war  against  the  ally  who 
fumtsbes  it' 

i  17.  Wc  have  described,  in  another  chapter,  the  general 
diaracter  of  treaties  of  guarantee  and  surety,  as  distinguisihed 
from  ordinary  treaties  of  alliance.  The  question  to  be  con- 
sidered here  is,  how  far  such  treaties  bind  the  party  makir^ 
the  guarantee  to  assist  the  other  party  in  a  war  for  the  defence 
or  the  security  of  the  thing  guaranteed  ?  For  example.  Great 
^Jntain,  by  the  treaties  of  1642,  1654,  )66i.  1703,  1807,  i8to, 
^HrA  18)  S.  with  Portugal,  guaranteed  the  latter  kingdom  to 
the  lawful  heir  of  the  house  of  Bragansa,  and  agreed  to 
defend  it  '  against  every  hostile  attack.'  In  the  case  of  a 
war  between  Portugal  and  a  third  power,  in  which  the  former 
was  subjected  to  '  a  hostile  attack,'  was  Great  Britain  bound 
to  join  in  the  war,  without  regard  to  its  justice  or  injustice.^ 
Some  publicists  have  laid  down  the  general  rule,  that  where 
one  of  the  allies  has  guaranteed  to  the  other  certain  specified 
rights  or  possessions,  which  are  taken  away  or  seized  by  a  third 
power,  this  third  power  places  itself  in  a  position  of  hostility 
towards  botli  of  the  contracting  parties.  In  tliis  case,  it  is 
Mid,  the  guaranteeing  party  cannot  refuse  to  succour  his  ally. 
Here  hts  duty  is  plain  and  indisputable,  and  if  he  should 

'  Vxttel,  Dr^l  dfs  CfHf,  liv.  iii.  ch.  vi.  ^  79-82 :  Whcaion,  £Um.  Int. 
JLam,  pc  ul.  ch.  li.  \  14;  HtflKKt,  Droit  JnUrmatUKoi,  f^  I'S-?- 
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rcftisc  to  taki;  part  in  the  war,  he  is  justly  chargeable  with  a 
breach  of  the  alliance.  The  easus  foederis  takes  place,  it  ii 
said,  as  soon  as  the  rights  or  possessions  so  guaranteed  are 
seized  or  encroached  upon.  The  agreement,  being  for  the 
sccurit)'  of  a  specific  right,  or  the  possession  of  a  particuUc 
territory,  it  is  special,  and  the  covenant  cannot  be  evaded  or  ' 
avoided  by  any  general  plea  of  the  injustice  of  tlie  war. 
Others  say  that  treaties  of  guarantee  arc  of  the  nature  of  a 
defensive  alliance  ;  and,  consequently,  (hat  even  where  terri- 
tories are  guaranteed,  the  guarantee  does  not  extend  to  war^ 
provoked  by  llie  aggression  of  tlie  party  guaranteed.  I£ 
therefore,  the  war  be  manifestly  unjust  on  the  part  of  tbi 
ally  so  guaranteed,  the  casus  foederis  docs  not  take  place,  ani 
the  stipulation  is  not  binding.  This  vic«  is  consonant  witl^ 
general  principles ;  for  if  the  war  be  morally  wrong  on  tiM 
part  of  one  ally,  he  cannot  reasonably  demand  the  auxiliary 
strength  of  his  co-ally  to  assist  him  in  iti  prosecution.  Again, 
in  the  case  of  the  guarantee  of  a  treaty,  it  is  said  that  th4 
guarantee  is  not  only  not  obliged,  but  is.  not  even  authorised 
to  interfere  to  compel  its  performance,  unless  required  to 
do  so  by  a  party  guaranteed,  because  the  contracting  partiei 
are  at  liberty  to  vary  its  stipulations,  or  dispense  altogctbei 
with  their  pcrfumiancc.  It  follows,  tlicreforc,  tJiat  a  party  to 
a  treaty  of  guarantee  is  not  necessarily  a  party  to  a  wai 
undertaken  by  his  co-ally,  even  though  it  be  in  defence  of  the 
thing  guaranteed.' 

}  18.  Conflicts  not  unfrequently  occur  in  warlike  alliances. 
In  the  case  of  an  alliance  for  war,  made  towards  and  against 
all,  "ieit/i  llu  reservation  of  allies,  this  exception  is  to  be  under- 
stood to  mfXwAo.  present  allies  only,  and  not  to  extend  to  any 
subsequent  treaty  stipulations  with  other  powers.  Vattcl 
supposes  Uiis  case :  '  Three  powers  have  entered  into  a  treaty 

'  Bcllo,  Dfrteho  iHiemiutonal,  pt.  ii.  cap.  ii.  |  i. 

In  i8a&,  the  I'rincws  Regent  of  I'onugal  required  the  assistance  of 
<irtat  Hrilain  .against  Sp.tin,  by  virtue  of  ihe  tripartite  treaty  of  170} 
iKlwccn  Engl.ind,  PorlviRal,  and  Holland  ;  Mr.  Canning  af^^urd  in  tbe 
House  of  Commons  th.n  it  was  nccess-nry  to  show  th.it  x  easks  fatderii 
had  arisen,  although  the  existence  of  the  treaty  was  noi  denied.  It  majr 
be  (jucitioacd  whether,  even  where  a  casut  fae/ieH.i  be  made  out,  a  Stato 
be  bound  to  intCffcTc  in  the  quarrel  without  inquiring  into  the  OQCnta  of 
the  cause.     Sec  case  of  Oiarlcs  et  George*,  Slntf  fafttrr,  1859. 

A  ticuy  expires  if  00c  of  the  contracting  parties  should  Iom  its 
oisiencc,  u  was  tbe  cak  in  tbe  disaototton  of  Polaod,  J795. 
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j^  defensive  alliance  ;  tivo  of  them  quarrel  and  make  war  on 
Icui  other  -,  what  shall  the  third  do  ?  The  treaty  does  nut 
I bbd  it  to  assist  cither  the  one  or  the  other.  For  it  would 
fbe  absurd  to  say  that  it  has  promised  assistance  to  each 
I  aj.iin'it  the  other,  or  to  one  of  the  two  to  tlie  prejudice  of  the 
[other.  All  that  is  incumbent  on  it  is,  to  employ  its  good 
f  offices  for  reconcilinfr  its  allies;  and  if  such  mediation  fail, 
it  remains  free  to  assist  tiie  one  which  shall  appear  to  have 
justice  on  its  side."  The  latter  part  of  this  quotation  should, 
perhaps,  be  adopted  only  with  certain  restrictions.  If  the 
aHi.-tnccs  are  such  as  to  leave  the  third  party  in  the  position 
of  a  neutral,  and  exempt  him  from  all  obligations  to  assist 
either  party,  he  cannot  be  coasidcrcd  at  liberty  to  assist  the 
one  whose  cause  he  may  deem  just  This  fact  alone  would 
not  constitute  a  justifiable  cause  of  war.  Moreover,  as  a 
neutral  he  is  bound  to  treat  both  the  belligerents  as  having 
justice  on  their  side.  'What  Vattcl  probably  means  to  say 
is.  thai  the  third  party  is  at  liberty,  so  far  as  his  aUiames  art 
c^namtd.  to  side  with  the  belligerent  whose  cause  he  deems 
jttsL' 

f  19.  A  warlike  assaaaiion  is  where  the  alliance  is  of  such 
an  intimate  and  perfect  character  as  to  form  a  union  of 
interests ;  where  each  of  the  parties  is  bound  to  act  with 
his  whole  force,  and  all  are  alike  prindpals  in  the  war  at  its 
commencement,  or  become  so  during  its  progress,  '  Every 
associalc  of  my  enemy,'  says  Vattel, '  is  indeed  himself  my 
cnetny  ;  it  matters  little  uliether  any  one  makes  war  on  mc 
directly,  and  in  his  own  name,  or  under  the  auspices  of 
another ;  the  same  rights  which  war  gives  me  against  my 
pfincip,d  enemy,  it  also  gives  me  against  all  his  associates. 
This  results  directly  from  my  right  of  security  and  of  self- 
defence,  for  1  am  equally  attacked  by  the  one  and  tlie  other. 
But  the  question  is,  to  know  who  are  tau'fully  to  be 
accounted  my  enemy's  associates,  united  against  me  in  a 
war?'» 

I  2a  Vattel  discusses  at  some  length  the  question,  who 
arc,  and  who  are  not  to  be  r^ardcd  as  such  associates  in  the 

*  Byftfcershocle,  Qutuit.  Jur.  Pub.,  Bb.  L  cap.  ix. ;  De  Felice,  Drvit  df\ 
tm  AV.  H  Jti  CtHf,  loine  ii.  lee.  xxviji. 

■  Wolfiuft,  Jul.   Cfntinm,  i§  730-6 ;  Martens,  Pr/<is  rf*  Droit  iit\ 
Ctnt,  \  yoo :  C*rdei»,  De  Difiamatif,  liv.  vi.  sec.  ii.  §  3 ;  Riquelnw,  Dfr, 
a»  Pmb.  Jmt^  lib.  L  tiL  I.  op.  xii. 


war  ?  and  makes  the  followtng  distinctions.     He  regards  ai 
associates,  first,  those  who  malcc  common  cause  with  tbi 
enemy,  although  not  appearing  as  principals;  second,  thosi 
who  assist  the  enemy  without  being  bound  to  do  so  by  anj 
treaty ;  third,  those  who,  under  the  obligations  of  aii  oJTen 
sive  alliance,  assist  the  principal   in  canying  on  the  war; 
fourth,  those  who  make  defensive  alliance  with  the  CDcni] 
after  the  commencement  of  the  war,  or  on  the  certain  prospec 
of  its  declaration,  or  with  special  reference  to  the   defence 
of  the  enemy  against  the  actual  opposing  belligerent ;  an< 
fijth.  those  who  have  formed  with  the  enemy,  even  befon 
hostilities  have  commenced,  a  real  league  or  society  of  war 
All   such  arc  associates  in   the  war.     But  if  the  defensivt 
alliance  is  general  in  its  character,  leaving  it  doubtful  when 
the  casus  foederis  will  take  place,  or  if  it  has  not  been  made 
particularly  against  mc,   nor  concluded  at  a    time    when    U 
was  openly  preparing  for  war  or  had  already  begun  it,  or  i 
the  allies  have  only  stipulated  in  it,  that  each  of  thcni  shal 
furnish  a  stated  succour  to  him  who  shall  be  first  attacked, 
such    allies   arc   not    necessarily  associates  in    the   war.       I 
auxiliaries  are  furnished  to  my  enemy,  they  are  enemies,  hut 
tlie  nation  that  furnishes  them  are  not  such  of  necessity.     By 
attacking  such  nations  for  that  reason,  says  Vattel,  '  I  should 
increase  the  number  of  my  enemies,  and  instead  of  a  slcndcf 
succour  which   they  furnished  against  mc,  .'vhould  draw   on 
myself  the  united  force  of  tliosc  nations."' 

I  21.  As  a  general  rule,  it  is  not  necessary  to  make 
formal  declaration  of  war  against  the  associates  of  the 
enemy  before  treating  them  as  belligerents.  The  nature  <rf 
their  obligations,  or  the  character  of  their  acts,  makes  them 
public  enemies,  and  puts  them  in  the  same  position  towards 
us  as  if  they  were  principals  in  the  war.  Our  belligerent 
rights  against  them  commence,  in  some  cases,  with  the  war, 
and  in  others,  with  their  first  act  of  hostility  against  us. 
The  existence  of  the  alli.ince,  with  the  acknowledgment 
of  its  obligation,  and  a  preparation  for  carrying  on  the  war^ 
woidd  make  them  public  enemies,  even  before  they  actually 


>  Bynkershoek,  QuMst,  fur.  Pmh.,  lilx  i.  cap.  ix. ;    Bello,  Ptrttht 
iKUmaamal,  pt  ii.  ch.  ix.  \  I. 

•  S«c  Arm.  Htg..  1779,  p.  s«,  ei.  «cq. 
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take  part  in  the  militar>'  operations,  as  was  the  case  between 
France  and  Great  IJritiin  in  1778.' 

i  32.  But,  in  modern  times,  there  are  very  few  alliances 
between  States  which  so  bind  them  together  as  necessarily 
to  make  them  associates  in  a  war  ;  it  is,  therefore,  in  general, 
m  matter  of  prudence  to  seek  to  disann  the  enemy's  allies  by 
tTeatinj;  them  as  friends.  It  is  a  cheap  and  honourable  means 
of  weakening  an  opponent's  ^wwer,  and  may  save  the  eiTu-iion 
of  much  innocent  blood.  The  contrary  course  is  not  only 
impolitic  on  ojr  part,  but  tends  to  prolong  the  war  by 
making  it  more  general,  and  by  involving  new  elements  of 
discord,  and  more  complicated  and  conflicting  interests. 
Neutrality  may  be  absolufc  ur  qualified;  nbsoiute  when  the 
Of:utraI  i.s  bound  to  neither  belligerent  by  a  treaty  which  may 
afTcct  the  other,  and  qualified,  when  the  execution  of  a  treaty 
with  one  would  affect  the  other.  The  relation  of  the  United 
States  to  France  and  Great  Britain,  at  the  beginning  of  the 
war  of  1793.  is  an  example  of  such  qualified   neutrality.* 

'  Va.ttel,  Drvit  lUt  Gem,  liv,  iii.cK  vi.  5  lo*  ;  Wheaion,  EUm.  Int. 
L0»,  pL  iii.  ell.  ii.  {  15  i  Pfaillimorc,  On  tut.  Lavf,  voL  lii.  {60  ;  McFftcr, 
DrvU  iHUnsah-imtl,  j  120;  and  see  anU,  vol.  i.  ch.  xvii. 

*  Bjr  ihe  t  y\\\  .ind  sziid  articles  of  the  treaty  of  uiiiiiy  nnd  Commerce 
la  17781  the  United  States  had  conceded  lo  France  adntiiLsinn  for  her 
pruc^  and  iniv.iiccrs  inio  ihc  (Jniicd  Stales  pons,  escltuively  of  her 
cncmks ;  also  admbsion  for  her  public  vessels  o(  war  in  cases  of  strc« 
of  weather,  pirates  enemies,  or  other  urgent  necessity,  to  refresh,  rictunl, 
repair,  Ac,  but  this  bttcr  concession  wits  not  exchisive. 

On  the  bfcaVing  out  of  ihe  Knn»ch  Revolution,  in  1 703,  the  American 
udmiaisiraiion  entcriaincd  no  douht  of  ilie  propriety  of  recognising  the 
new  aulborit)'  of  Fnuice.  That  ciery  nation  p(vuc\%<:d  a  right  to 
^vcrn  Jliclf  iCcanKvof,  to  it!>  ovm  will,  is  stated  to  lie  the  [irinctplc  on 
whicb  the  Atncrican  Government  itself  was  fowndt:d.  General  Wiisliinj;- 
too,  while  apprijvin;:  uncqui*XM;ally  of  the  Kniublican  form  of  ymcmnient, 
roolved  10  m-iiniaiii  the  neutrality  of  the  L  nitcd  Stales  ;  on  the  rupttite 
between  Great  Dritain  aitd  France  in  th.it  year,  he  .addressed  a  circular 
lEltec   to  his  Cabinet   ministers   omiaining  the  follouing  questions:  — 

I  <Hill  .  procbmalion  issue  for  the  iHirpo».e  of  pre  venting  inteiierences 
of  ■  of  ihc  United  St.ne*  in  the  «':u  lietueien  France  and  Great 

RiiL .  J  ill  it  contain  a  declaration  of  neutrality  or  not  •■  What  shall 

H  coHain  r 

;    ShnH  a  miniitcf  frDoi  the  Republic  of  France  be  received  ? 

.  ed,  «ti;il!  it  be  absolutely  or  with  qualifications  ?  and  if  with 
qu..  ,  v-A  what  lund.' 

4.  Are  the  United  Stales  ohli;jed  by  good  faith  to  consider  the  treaties 
hcfdofore  made  with  France  as  applj'ing  to  the  present  situation  of  the 
parties?  May  they  either  renounce  them  or  hold  Ihctn  suspended  tillthe 
CoMfnmcfit  of  Fnnre  shall  be  eitahlitkfdt 

5.  If  they  have  the  nghl,  is  it  eTpedient  to  do  either?  and  which  ? 
$,  If  tbcy  have  an  option,  woidd  it  be  a  breach  o4  neutrality  lo  cuo- 

I  trc-tties  still  in  operation  i 

fiL  r 


c«<»i 
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s  of  power  could  be  considered  as  having  acquired  it  with  the 
:nt  <M  France,  or,  as  having  seized  it  by  violence — whether  the 
>'stein  could  be  considered  as  pennanent  or  merely  temporary, 
e  of  opinion,  that  it  was  for  future  consideration,  whether  the 
of  the  treaties  between  the  United  States  and  France  ought 
e  provisionally  suspended.  On  the  questions  relative  to  the 
■n  of  the  clause  of  guarantee,  the  Cabinet  was  divided.  The 
■as  unanimous  against  convening  Congress, 
g  this  war,  vessels  of  war  of  England  and  of  other  belligerents, 
,  freely  entered  the  ports  of  the  United  States  in  every  case  of 
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jhSHapter  XX. 

RIGHTS  OF   WAR    AS  TO  ENEMY'S   PERSON- 

J.  Geaer&l  rights  of  war  as  to  enemy's  person — z.  Ltmiutionol  lb'' 
right  lo  tflVc  life — 3.  Exemption  of  non-combaiiints— 4.  Wlicn  (bc 
exemption  ceases — 5.  Is  ItmKed  in  particubr  cases— ^i.  Wlien  mut- 
ter may  Ik  rcftiseil — 7.  Treitiment    due    to    prisoiterti    of  yra — L 
Kxch.Tiigc-  anil  r.msmn— g.  N«    pmitive  oljliijiiiion  to    excbaog^ 
tu    M(>t.>l  oMig.ition    or  the  State  tovr^rd.i   hs  nwii  5ubjcct»-~ 1 1. 
Keleitsc  on   parole— 13.  Conditions   which  may  he   imposed — ij 
I)elt>y.'>  in  cflccling  exchange — 14,  Duties  of  a  State  lo  support  ll> 
subjects  in  the  hands  of  the  enemy — 15,  Duty  of  the  captor  in 
ccruin  cases — 16.  Historical  example — 17.  Extent  ol  support  to  be 
rendered— 18.  When  each  belligerent  supparlB  its  own  prisoncra — 
19.  May  pri*oncnt  of  w;ir  be  »<»  to  death  ? — 10.  Remarts  of  Vattd 
— 31.  Useiest  defence  of  a  place — 72,  Sacking  a  captured  town— 
33.  Kemark»  of  Napier— 24.  Kujtitives  and  deserters  found  among 
prisoners  of  war — 25.  Rule  of  reciprocity — 36.  Limits  to  this  ntle. 

9  I.  It  has  already  been  shown  that  war  places  all  the  sub 
jects  of  one  belligerent  St.ttc  in  a  hostile  attitude  towards  al 
the  subjects  of  the  other  belligerent  ;  and  although,  in  ord 
to  Justify  us  at  the  tribunal  of  conscience  and  in  the  cstima 
tion  of  the  world,  it  is  necessary  that  wc  should  have  j 
cause  of  war,  and  justifiable  reasons  for  undertaking  it ;  ye 
as  the  justness  or  unjustncss  of  a  war  is  usually  a  matter  0 
controversy  between  the  contending  parties,  and  not  alway 
easy  to  be  determined,  it  has  become  an  established  principl 
of  international  jurispnidcncc  that  a  war  in  fonn  shall,  in  it 
legal  elTects,  be  considered  as  just  on  botli  sides,  and  tha 
whatever  is  permitted  to  one  of  the  belligerents  shall  also 
permitted  to  tlic  other.  The  law  of  nations  makes  no  dis 
tinction,  in  this  respect,  between  a  just  and  an  unjust  wai 
both  of  the  belligerent  parties  being  entitled  to  all  the  right 
of  war  as  gainst  tbc  otlicr,  and  with  respect  to  neutral 
Each  party  may  employ  force,  not  only  to  resist  Ulc  violeno 
of  the  other,  but  also  to  secure  the  objects  for  which  the  vh-a 
is  undertaken.     The  first  and  most  important  of  these  right! 


fliicli  the  Slate  of  war  hxtt  conferred  upon  the  belligerents,  Is 
*iat:  of  taking  human  life.  This  right,  in  its  full  extent, 
Uttioriscs  the  individuals  of  the  one  party  to  kill  and  destroy 
"*Osc  of  the  other,  whenever  milder  means  are  insufficient  to 
^*^nqucr  them  or  bring  them  to  terms.' 

{ 2.  But  this  extreme  right  of  war,  with  respect  to  the 

■^*my'?  person,  has  been  modified  and  limited  by  the  usages 

*i*d  practices  of  modem  w-arfare.     Thus,  while  we  may  iaw- 

'ttHy  kill  tho.sc  who  are  actually  in  arms  and  continue  to 

Toist,'  we  may  not  take  the  lives  of  tliose  who  are  not  in 

'  Hautcfctiillc,  /^/  Natium  ^.'eiilroi,  lit.  vii.  th.  i.  ;  V;i»c!,  Drmi  lUs 
Ctm,  liv.  iii.  di.  viii.  §§  i  j6, 1 37,  158;  Whciiton,  Eiem.  Int.  lav/t  pt.  iv. 
ch.  it.  (  1  ;  rhiliimotc,  Oh  Int.  Law,  vol.  iit.  ^  50. 

'  During  the  \m\  Franco- Prusiiiui  war,  on  taking  the  town  of  St. 
Mcadioald,  the  G«nnaii9  thre;ilciM:d  death  to  any  inhnbiuiat  who  should 
umcaU  6re-ajiiu. 

In  1S18,  ilunng  the  Scrotnolc  war,  two  Enslinhmen,  Aibuthnot  and 
Aabrntcr,  were  tried  by  coun-manial  by  order  of  (ic»cn\l  JaclcMin, 
jnd  executed.  These  Ecnilcincn  were  resident  among  the  Induina 
■mha  inhabited  the  ill-dctincd  borders  of  Gcoi^ia  and  Florida ;  ihcy 
wie  I^eo  hy  the  Americans  within  ihc  Spanish  lines.  Mr.  Arhuih- 
BOt  was  charged  with  exciting  and  stirring  up  ihc  Creek  Indians  against 
<he  United  States  he  hcin{;  a  subject  of  Gre^ic  nrii<iin  with  whoni  the 
Unoled  Siatci  were  ai  peace,  iind  with  .lidiiiK,  alKlting,  and  comfort- 
\ast  the  enemy,  and  supplying  them  with  mcanb  of  w.ir.  Mr.  Amhrister 
iru  dtaiced  with  niding  the  enemy,  and  tc-iding  imd  cotnniAndmg  tticm. 
The  court  fir»t  sentenced  him  ii>  death,  but  on  reconudcraiiun  onlcied 
Um  to  be  whip|ied,  and  confined  -  witti  a  ch<iin  for  twelve  months. 
Gencnl  Jacluon,  of  his  own  aulhoriiy,  revived  the  former  decision,  and 
Qcaed  tbe  unhjppy  man  co  be  shot.  The  committee  of  the  House  of 
R^Kesent^itive^  condemned  the  conduct  of  Ciencral  J.ickson,  and 
deuand  thai  they  could  tind  no  hw  of  the  United  Slates,  authorising  a 
trial  before  a  military  court  for  st)ch  olTences  as  those  alleged  against  the 
-two  prisoners  (except  mi  miuli  nf  (he  second  charge  aHainst  Mr.  Arbuth- 
oot  which  conuincd  .in  ;dlegation  that  he  had  .-idea  as  a  fpy,  but  of 
which  he  wAt  fouiu),  Not  Guilty).  In  the  opinion  of  the  committee  no 
cnage  authorised  or  exigency  appeared,  from  the  report  of  the  tri.il, 
«rfiich  uNiM  justify  the  assumption  and  exercise  of  power,  by  the  coim- 
■Barlial  and  commanding  general,  but  they  were  of  opinion  that  tlie 
orboaers  were  entitled  to  claim  from  the  American  Government  iJiat 
)rwtetli»'i,  ti'/iuA  Ike  tnatt  mtti^e  0/ their  feif\\VKA  uniformly  experienced 
when  disarmed  and  in  itteir  power ;  that  biimanity  shuddered  at  the  idea 
ef  a  cold-blooded  executinn  of  priKOners,  disanned  and  in  the  pfmcr  of 
ll>P  /.kniiirror;  ihnt  the  pTitictple  ni.sume<l  hy  Generil  [ackion,  ih.it  the 
niling  in  v.rar  against  the  United  .State*  while  at  peace  with 
!i  ha<l  become  outlaws  and  pirates,  and  liable  to  siilfer  death, 
.  not  recognised  in  any  code  of  international  law.  Considerable  corre- 
adence  ensued  on  the  subject  between  the  British  and  .American 
remment*.  Tbe  matter  was  subsequcotly  debated  in  the  House  of 
Lonfai,  on  the  motion  of  the  Marc|iiis  l.ansdowtK  for  proceeding  huther 
viUb  tbe  tii»esiion,  which  doubtless  was  one  of  grcu  delicacy.  It  was 
cvidttil  Uut  the  act  of  cmcltv  and  violence  of  General  Jaclt»oo,  iKit  only 
«ras  aot  done  by  the  order  of  tbe  American  Government,  \»\  XhaX'A.  -*■«» 
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arms,  or  who,  being  in  arms,  cease  their  resistance  and  sur 
render  themselves  into  our  power.  The  just  ends  of  the  w; 
may  be  attained  by  making  them  our  prisoners,  or  by  com 
pcUing  them  to  give  security  for  their  future  conduct.  Force 
and  severity  can  be  used  only  so  far  as  may  be  necessary  to 
accomplish  the  objects  for  which  the  war  was  declared.* 
S  3.  There  are  certain  persons  in  e\'cry  State  who,  as 
already  stated,  arc  exempt  from  the  direct  operations  of  war. 
Feeble  old  men,  women,  and  children,  and  sick  persons,  come 
under  the  general  description  of  enemies,  and  we  have  certain 
rights  over  them  as  members  of  the  community  with  which 
we  are  at  war ;  but.  as  ihey  are  enemies  who  make  no 
resistance,  wc  have  no  right  to  maltreat  their  persons,  or  to 
use  any  violence  toward  them,  much  less  to  take  their  livcsJ 

nithout  nny  knowledge  or  participation  whatever  of  that  novemtnenL 
The  ^ict  nliich  hail  been  CQtntniitccI,  fonncd  a  charge  on  the  pan  of  the 
AjitcricAn  Government  against  ihcii  general.  The  only  qiieslmn  for  the 
Britiiih  Government  was.  if  the  case  was  one  which  called  for  letributioa, 
and  whether  they  should  interfere  for  the  protection  of  British  5ub)ect 
who  engage,  without  the  consent  of  their  Go\-crnincni,  in  the  service  O 
States  at  war  with  each  other,  but  at  peace  with  their  Govemmcm.  Anj 
Itritish  subject  who  engages  in  such  foreign  service,  without  permission, 
forfeits  the  protection  of  his  country,  and  becomes  liable  to  military 
ptinishiTtenc,  if  the  party  by  whoin  he  is  taken  chooses  to  cirrj'  the 
rights  of  war  10  th%l  cniel  severity.  This  is  a  principle  admitted  by  (ha 
bw  of  nation*,  .-ind  which,  in  the  policy  of  the  law  of  n:Aiions,  h.i«  been 
Creqiwntly  adopted.  It  ix  obviouii  that  If  it  were  to  be  maint^iined,  that 4 
country  ^oula  hold  out  protection  to  every  adventurer  who  enters  ittu 
foreign  service,  the  as^enian  of  such  a  principle  would  lead  it  into  IntCT' 
minable  warfare.  The  case  of  Ambrister  standi  oa  the  yround  thai  hi 
was  taken  aidin;;  the  enemy,  and  alUiou^h  General  Jackson's  conduo 
was  most  utrocioiis  in  inflicting  upon  him  a  capital  punishment,  oiU 
contrary  to  the  sentence  of  thccoun-martial,  th.ti  was  a  question  betweet 
tlic  general  .ind  his  Government.  Arbuihnoi's  case  stands  on  n  ditferenl 
ground.  He  was  not  tnken  in  arms,  but  he  was  proved — asap»]iticad 
servant  rather  than  as  a  military  agent— to  have  n^or<)ed«<iu.tl  aid  ant 
rissistance  to  the  enemy,  and  could  not  l>e  held  to  be  exempt  from  punish 
nient;  he  had  pl-iced  himself  in  the  &ame  position  as  if  he  bore  ann« 
And  it  was  on  these  considerations,  that  the  above. mentioned  motiofl 
vns  negatived.     (And  see  chap,  xviii.  ^  7,  note  3.) 

>  Vuic\,  /JrMtttf J  C^»S,hv,  iii.  ch.  viii.  {J  139,  i+o;  Whc^iton,  f/^^n 
/«/.  I^ttf,  pt,  iv.  ch.  ii.  §  1 ;   Phillimore,  On  /tit.  Law,  vol  iiL  55  9'»  9J' 

*  It  has  passed  into  French  histOf>,  that  in  1870, ttvc  Bavarians  hanog 
been  fired  on  by  some  civihans  in  the  uniform  of  National  Guards,  Mi 
Bueillcs  on  hrc,  and  diovc  back  into  ibc  flames,  the  inhabiunts — old 
young,  women,  and  children— as  thej-  were  endeavouring  to  escape.  At 
eye-witness,  '  M.K.*  writing  to  the  Ttfus  (Sept  8),  denies  tlan 
Itazeillcs  certainly  was  on  brc  in  muiy  places,  from  shelli.  during  tbt 
battle  of  Sedan,  and  tbc  Bavarians  did  their  best  to  bum  out  Frencli 
soldiers  who  were  Attacking  them  &on)  houses,  and  who  rufiiscd  (o  sur 
render.    The  same  e>'e-witnc»  tpeaks  of  some  armed  civilians,  taken 
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Thi^  says  Vattcl.  is  so  plain  a  maxim  of  justice  and  hunianity, 
that  every  nation  in  the  least  degree  civilised  acquiesces  in 
it.  And  modem  practice  has  applied  the  same  rule  to  mi- 
nbtera  uf  religion,  to  men  of  science  and  letters,  lo  professional 
tatti,  artists,  raerdianls,  mechanics,  agriculturists,  labourers, 
— in  flne.  to  all  non-combatants,  or  persons  who  take  no 
part  in  the  war,  and  make  no  resistance  to  our  arms.  It 
liras  the  received  opinion  in  ancient  Rome,  in  the  times  of 
Cato  and  Cicero,  that  one  who  was  not  regularly  enrolled 
as  a  soldier  could  not  lawfully  kill  an  enemy.  Bitt  afterwards 
in  Italy,  and  more  particularly  during  the  lawless  confusion 
of  the  feudal  ages,  hostilities  were  carried  on  by  all  classes 
of  persons,  and  every  one  capable  of  being  a  soldier  was 
regarded  as  such,  and  all  the  rights  of  war  attached  to 
hts  person.  But  as  wars  are  now  carried  on  by  regular 
Croopis,  or,  at  least,  by  forces  regularly  organised,  the 
peasants,  merchants,  manufacturers,  agriculturists,  and,  gc> 
oerally,  all  public  and  private  persons,  who  arc  engaged 
m  the  ordinary  pursuits  of  life,  and  take  no  part  in  mi- 
Utar^'  operations,  have  nothing  to  fear  from  the  sword  of 
the   enemy.'     So  long   as  they   refrain  from  all  hostilities, 

with  anns  in  th«ir  hands  on  iluit  occasion,  and  says  that,  far  Uoui  being 
bunu  alive,  tliey  nere  rcaened  for  die  rope  ihe  next  morning.  (Edwards, 
Tif  Cermans  in  Frantf.) 

After  the  Rnt  occupation  of  Amiens,  the  Prussians  marched  out,  Iciiv- 
iu  Ibclr  M'DumJcd  behind.  The  Mayor,  having  no  urmcd  Jorcc  with 
wuch  m  protect  them,  and  serious  Teare  being  cniertnincd  for  iheir  safety, 
WRitt  over  the  doors  of  the  hQS»ittlK  '  Honneur  d'Anncns  !  Kespect  aux 
1>|«H>^  ! '    Thin  act  restrained  uw  excited  lowntipeople.  {J6id.) 

The  United  Slates,  by  Acts  of  August  6,  i86t,  t3  Sut.  at  L.  319,  and 
Jtily  17,  1863,  13  id.  S91-9,  ded.ired  that  the  slaves  of  rebels  were  free, 
aivtl  rai^hl  be  emptoycd  in  the  civit  war. 

'  Talli-yr^nd  wriimg  to  Napoleon  {November  ao,  1806) says,  'Accord- 
bis  (o  (ho  maxim  that  tv.ir  is  not  a  relation  between  a  man  and  another, 
Init  between  State  .and  -State,  in  which  pri\MlC  persons  are  only  accidental 
CDCSltcs,  not  uKh  as  men,  001  even  .is  members  or  sub^ctrts,  of  the  State, 
but  »iraply  Hi  its  defend*^,  the  I.tw  of  nations  docs  not  altour  that  the 
right  of  war  and  oi  conquest  thence  derived  should  be  applied  to  peace- 
able, mwmitd  citiicni,  to  private  dwellings  and  prDj>ertic3,  to  the  ntcr- 
chaiuliM;  of  commerce,  lo  the  mav.izines  wliich  contiiin  it,  to  the  vehicles 
wlndi  innsponit,  to  uwurnvd  sUipit  which  convey  it  on  iitreams  and 
Beas.  Ir,  'iiic  word,  to  the  person  and  the  goods  of  private  individuals,' 
(1'  |>.  Mil.  55  3,  23-) 

I  cnons  should  be  txnmolcsted  unless  tbcy  forfeit  this  tight  by 
laLittg  p^t  m  ho^lililics  ;  private  property,  in  an  invaded  countiyt  should 
aoc  lie  kticn,  unless  required  by  the  invaders,  and  in  such  case  on  giving 
«  fvr  value  for  it.  (But  see  chap.  mi.  ^.  1 3.}  Maniuding  shouUl  be 
acTcrcly  checked. 

Lotd   Wellington  writing  of  the  dastardly  conduct  of  the  S^;:i^iA\ 
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pay  the  military  contributions  ivliich  may  be  imposed  on 
them,  and  quietly  submit  to  tJic  authority  of  the  belligerent 
who  may  liappcn  to  be  in  the  military  possession  of  their 
country,  they  arc  allowed  to  continue  in  the  enjoyment  of 
their  property,  and  in  the  pursuit  of  their  ordinary  avocations. 
This  sj'stcm  has  greatly  mitigated  the  evils  of  war,  and  if  the 
general,  in  military  occupation  of  hostile  territory,  keeps  his 
soldierjr-  in  proper  discipline,  and  protects  the  country-people 
in  their  labours,  allowing  them  to  come  freely  to  his  camp  to 
sell  their  provisions,  he  usually  has  no  difHculty  in  procuring 
subsistence  for  his  array,  and  avoids  many  of  the  dangers 
incident  to  a  position  in  a  hostile  territory.* 

14.  But  this  exemption  of  the  enemy's  persons  from  the 
extreme  rights  of  war  is  strictly  confined  to  non-combatants. 
or  such  as  refrain  from  all  acts  of  hostility.  If  the  pcasantr}' 
and  common  people  of  a  countiy  use  force,  or  commit  acts  in 
violation  of  tile  milder  rules  of  modern  warfare,  they  subject 
themselves  to  the  common  fate  of  military  men.  and  some- 
times to  a  still  harsher  treatment.'  And  if  ministers  of  reli- 
gion and  females  so  far  forget  their  profession  and  sex  as 
to  take  up  arms,  or  to  incite  others  to  do  so,  they  are  no 
longer  exempted  from  the  rights  of  war,  although  always 
within  the  rules  of  humanity,  honour,  and  chivalry.  And  even 
if  a  portion  of  the  non-combat:int  inhabitants  of  a  particular 
place  become  active  particip-Tnts  in  the  hostile  operations,  the 
entire  community  arc  sometimes  subjected  to  the  more  rigid 
rules  of  war. 

•  5*  Moreover,  in  some  case^,  even  where  no  opposition  is 

le  by  the  non-combatant  inhabitants  of  a  particular  place, 
the  exemption  properly  extends  no  further  than  to  the  spar- 
ing of  their  lives;  for,  if  the  commander  of  the  belligerent 
forces  has  good  reason  to  mistrust  the  inhabitants  of  any 
place,  he  has  a  right  to  disami  them,  and  to  require  securi^ 
[for  their  good  conduct.     He  may  lawfully  retain  them 

troops,  says  thai  Ihcy  h-id  become  odious  to  tlwir  country.  Tfiepe»ce- 
able  inhabiiants,  much  as  llicy  dctc&tcd  and  suflerrd  front  the  Freoch, 
atmost  wished  for  the  esiablishmcnt  of  Joseph  Buonaparte's  govenunent^ 
to  be  protected  from  the  uutri^'cs  of  (heir  own  troops. 

<  Kent,  Com.  on  Am.  Law,  vol.  i-  p-  94  ;  Vattcl,  Droit  dft  C/ns^  If^ 
iii.  ch.  \-iii.  $(   t4S-7  ;  hynktnhtyck^  Qua/tt.  Jur.  ./'v^,,  lib.  i.  cap.  HI. 
Wheaton,  EUw.  fut.  Law,  pi.  iv.  rh.  ti.  J|  3, 4. 

*  S[»es  may  be  put  to  denth  {Grot.  iii.  4V. 
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prisoners,  cither  vnth  a  view  to  prevent  them  from  taking  up 
Amu.  or  for  the  purpose  of  weakening  the  enemy.  Even 
women  and  children  may  be  held  in  confinement,  if  circum- 
stances render  such  a  measure  necessary,  in  order  to  sectire 
the  just  objects  of  the  war.  But  if  the  gcneml,  without  rea- 
son, and  from  mere  caprice,  refuses  women  and  children 
their  liberty,  he  will  be  taxed  with  harshness  and  brutality, 
and  will  be  justly  censured  for  not  conforming  to  a  custom 
established  by  humanitj-.  When,  however,  he  has  good  and 
-sufficient  reasons  for  disregarding,  in  this  particular,  the 
rules  of  politeness  and  the  suggestions  of  pity,  he  may  do  so 
without  bc;tng  justly  accused  of  violating  the  laws  of  war. 
The  presumption,  however,  is  against  him,  and,  if  he  wishes 
to  preserve  a  fair  fame,  he  must  give  good  and  satisfactoiy 
reasons  for  conduct  so  unusual' 

16.  As  the  right  to  kill  an  enemy,  in  war,  is  applicable 
only  to  such  public  enemies  as  make  forcible  resistance,  this 
right  necessarily  ceases  so  soon  as  the  enemy  lays  down  his 
-arms  and  surrenders  his  person.  After  such  surrender,  the 
•ojq>osing  belligerent  has  no  power  over  hts  life,  unless  new 
rights  are  given  by  some  new  attempt  at  resistance.  '  It  was 
a  dreadful  error  of  antiquity,'  says  Vattcl.  'a  most  unjust 
-and  savage  claim,  to  as^jumc-  a  right  of  putting  a  prisoner  of 
war  to  death,  and  even  by  the  hand  of  the  executioner.'  By 
the  present  rules  of  international  law,  quarter  can  be  refused 
the  enemy  only  in  cases  where  those  asking  it  have  forfeited 
their  lii^cs  by  some  crime  against  the  conqueror,  under  the 
lavs  and  usages  of  war.* 

•  Vaud,  Droit  dti  Genj,  liv.  iil,  ch.  «ij.  fj  I47)  148  ;  Phillimorc,  Oh 
JiU.  Lmf,  t-oL  iii.  {{  94, 91;. 

■  Kcaif  Com,cn  Am.  l^nv,  vol,  i.  p.  90;  \'a\Xc\,  Droit  lies  Gei4x,\\v.  iii. 
ch.  viii.  J  149.  Dcsf  nen  ncciuirc  no  nghls  from  liiiving  joined  the  enemy, 
bat  ma)'  be  put  tn  ilcath. 

HcRicr  i-Afi,  tliat  {Kraons  cacapin);  from  captivity  and  retaken,  ax 
c*cn  ictapeurciJ  in  w.ir,  Aa  not  merit  punishment,  for  they  ooly  obeyed 
ibeir  li»c  vi  liberty.     Bui  this  docs  not  apply  to  tliosc  oi»  parole, 

Tlie  SBiiison  of  El  Arish.  nciir  Gaza,  having  capitulated  toDuonaparte, 
dmiBg  tae  time  of  ihc  campaign  in  E^)pt,  he  set  it  free  on  the  coitditioa 
lt»t  it  <(l)0uld  proceed  lo  ILa^dad.  and  not  serve  against  the  French  for  a 
Hftvinj!  amt<c(1  ^i  Jalia,  be  found  it  necessary  to  make  an  u^nult 
'1  trot^  could  lake  poucssion  of  it,  on  which  occaiion  three 
prisooen  wctc  taken,  who  ium«il  oiii  10  be,  for  tlic  most  part, 
y  soldiers  vhn«:  livr^  -ind  liberty  bad  been  spared  upon  con- 
■dflions  which  ibey  had  iinnieili.i:eK  violated.  To  resiora  ibne  prisoners 
«coiul  time  to  Itbertjr,  was  in  (act  to  send  fresh  recruits  (o  the  Turks ; 
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9  7-  According  to  the  laws  of  war,  as  practised  by  some  of 
the  nations  of  antiquity,  and  by  savage  and  barbarous  nationa 
of  the  present  time,  prisoners  of  war  might  be  put  to  death, 
or  9oId  into  slavery.  But,  in  tlie  present  age,  no  nation  claim- 
ing a  semi-civilisation  makes  .slaves  of  prisoners  of  war, 
or  claim:^  the  general  ri^^ht  to  put  them  to  death,  aithougfa 
such  a  right  is  sometimes  exercised  '  in  those  extreme  cases 
where  resistance  on  their  part,  or  the  part  of  others  who  come 
to  tlieir  rescue,  renders  it  impossible  to  keep  them.  Both 
reason  and  gcnernl  opinion  concur  in  showing  that  nothing 
but  the  strongest  necessity  will  justify  such  an  act."  Althoi^h, 
by  the  milder  rules  of  modem  warfare,  prisoners  of  war  can 
not  be  treated  harshly,  the  captor  may,  nevertheless,  take  all 
proper  measureis  for  tlicir  security,  and,  if  there  be  reason  to 
apprehend  that  they  will  rise  on  their  captors,  or  moke  their 
escape,  he  may  put  them  in  confinement  and  ev-en  fetter 
them.  But  such  extreme  measures  should  never  be  resorted 
to,  except  in  cases  of  absolute  necessity.  Self-security  is  the 
first  law  of  the  conqueror,  and  the  laws  of  war  justify  the  use 
of  means  necessary  to  tliat  end,  but,  beyond  that,  no  harsh- 
ness or  severity  is  allowable.  Each  particular  case,  as  tt 
arises,  must  be  judged  by  the  attending  circumstances,  the 
means  employed,  and  the  danger  they  were  dcisigned  to  guard 
against.  The  responsibility  of  a  commanding  officer  is  always 
ver>' great,  and  his  conduct  should  not  be  hastily  condemned, 
as  it  may  be  induced  by  circumstances  not  generally  known, 
or  easily  explained.  Too  much  leniency  is  often  as  fatal  to 
his  plans  an  an  unjust  severity  to  his  reputation  for  humanity. 

10  forward  Ihcni  to  Kgypt  under  t*cort  was  lo  lesw;n  ihc  slrtn^tli  of  an 
nrmy  already  too  wenk.  The  law  of  nece*iity  derided  iheir  Uitc  ;  they 
H-dc  treated,  in  CDnte<iuence  of  such  an  act  of  perjury,  in  the  sama 
niAiiner  as  they  had  treiited  the  French  wounded  nftcr  »  battle,  wboM 
heads  they  cut  off  on  the  spot— (-W^w.  c/  AW.,  i.) 

Lord  John  RusscU,  wiitins  to  Lord  Lyons,  Janiurr  34,  1 86i,  »ay»,  re- 
specting ihc  letter  of  Judge  Daly  on  the  question  whether  Southern 
ptivateers'-mcn  can  t>c  regarded  as  grates. '  Her  M«jesty-'s  Gotxmmeal 
are  iflad  to  find  that  the  pretension  has  been  so  succcs&TuU)-  coritbated 


Tlicrc  can  he  no  doubt,  that  men  cmbDrkcd  on  board  a  man-of-irar 
privateer,  having  a  commiMion.  or  of  which  ihe  coaitnandcr  has  a  com< 
mission,  from  the  so-called  President  Davis,  should  be  treated  in  the  same 
way  as  officers  and  soldiers,  similarly  commissioned  for  operations  cm 
land.  An  insurrection  vxiendinf;  over  nine  States  in  space,  and  ten 
months  in  duration,  csin  only  tie  considered  as  a  civil  war  ;  and  persoos 
taken  pri-wncrs  on  cither  ^de,  should  be  regarded  as  prisonen  of  war. 
Reason,  humanity,  and  the  practice  of  nations,  require  that  this  sbouhl 
be  the  cue.'   (5ce  also  opinion  of  Judge  Daly,  anJ^,  ctu  iii.  $  2i). 
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He  should  be  judged  by  his  genera!  course  and  chnracter, 
rjthcr  llian  by  a  sit^lc  act,  the  motives  of  which  are  so  easily 
misundcntood.  and  so  often  misconstrued* 

1  8.  The  ancient  practice  of  putting  prisoners  of  war  to 
death,  or  selling  them  into  slaver>',  gradually  gave  way  to 
that  of  ransamiftg,  which  continued  through  the  feudal  wars 
of  the  middle  ages.'  By  a  cartel  of  March  I2lh,  1780, 
between  l'"rance  and  England,  the  ransom  in  the  case  of  a 
field-marshal  of  France,  or  an  English  field-marshal,  or 
captain -genera),  was  fixed  at  sixty  pounds  sterling.  And 
even  as  late  as  the  treaty  of  Amiens,  in  1802,  between  Great 
Britain  and  the  French  and  Batavian  republics,  it  was 
deemed  ncccssaiy  tn  stipulate  that  the  prisoners  on  both  sides 
should  t)c  restored  without  ransom.  The  present  usage,  of 
exchanging  prisoners  without  any  ransom,  was  early  intro- 
duced among  the  more  poIi.thed  nations,  and  was  pretty  firmly 
establiKhcd  in  Europt  before  the  end  of  the  sevcnteentli  cen- 
tury.* 

%  91  But  lliis  u?agc  is  not,  even  now,  considered  obligatory 
upon  those  who  do  not  choose  to  enter  into  a  cartel  for  tliat 
purtnsc.  '  Whoever  makes  a  just  war,'  sa)'s  Vattel,  '  has 
a  right,  if  he  thinks  proper,  to  detain  his  prisoners  till  the 
end  of  the  war.'  •  •  •  'If  a  nation  find.-}  a  considerable 
advantage  in  leaving  its  so'diers  prisoners  with  the  enemy 
during  the  war,  rather  than  exchange  them,  it  may  cer- 
tainly, unless  bound  by  cartel,  act  as  is  most  agreeable  to  its 
interests.  This  would  be  the  case  of  a  State  abounding  in 
men,  and  at  war  with  a  nation   more  formidable   by   the 


'  Whcatoo,  EttiH,  Int.  Law,  pt.  tr.  di.  iL  5  2 ;  Valtd,  Droit  dis  Gens, 
Ur.  i!i.  ch.  viii.  §}  1491  ijOi  153  ;  Phillimore,  On  Int.  Law,  vol.  iii.  j  95  ; 
Hattni's,  Prfeii  itu  Drmldes  Gtnj.  %  375. 

'  ll)nkenho«:k  iiatn,  thii  the  Dutch  revived  the  ancient  practice  of 
potlhiK  privonen  to  death,  in  the  ca»e  of  Spanish  prisoners  who  were  not 
nuuoned:  alto  tliat  the)- decreed  death  again?it  enefnicSj  who  niiidv  :i 
doceni  on  (he  coa«  for  the  purpose  of  plunder,  or  appnnclied  the  i-ua&t 
within  a  certain  dlnance.  The  same  author  mentions  th;it  [he  Dutch 
entlsrcd  prisoners  by  ivay  of  reialiallon,  when  ibey  sold  prisoners  from 
ihe  Bafbary  Suies  to  lh«  Spaniards. 

The  people  of  Takivera,  and  Spanish  soldiers,  beat  out  the  tuains  of 
wttmiftea  Frenchmen  lying  on  the  batilc-ticld  in  the  neisfabourhood.  The 
Eagfith,  Id  every  case,  checked  these  inbutnan  perpetrators,  and  in  some 
iUUBm  fired  on  ihcrn.    [Naii.  Ffn.  voL  ii.) 

•  Wheaton,  Hist,  l^w  of  Safions,  pp.  163-4;  Burliimaqui,  Droit 
tie  ta  h'tU.  et  dts  Gem,  lotne  V.  pt.  iv.  ch.  W- ;  fhilUmorc,  On  Jn/.  Law, 
vol  iii-  (  9S  :  Hefller,  Dr^t  lattmatioHal,  {(  1:6-9. 


iragc  than  the  number  of  its  soldiers.  It  n-ould  have  been 
jf  little  advantage  to  tlic  czar,  Peter  the  Great,  to  restore  the 
Swedes  his  prisoners  for  an  equal  number  of  Russians.'  In 
l8lO,  Great  Britain  had,  eonfined  in  prisons,  hulks,  and  guard- 
ships,  about  fifty  tliousand  I'rcnch  prisoners  of  war,  while 
Napoleon  had  a  much  less  number  of  English,  but  probably 
enough  Spanish  and  Portuguese  prisoners  (allies  of  Englajid) 
to  more  than  make  up  thu  equality  of  numbers.  He  offered 
to  exchange  the  ivhole  against  the  whole,  or  one  thousand 
English  and  two  thousand  Spanish  and  Portuguese  for  three 
thousand  French.  But  the  British  negotiators  at  first  insisted 
upon  the  exchange  being  confined  to  French  and  Eng^lisb; 
they,  however,  afterward  consented  to  a  general  exchange, 
beginning  with  the  English  for  an  equal  number  of  French- 
men. Napoleon  would  not  agree  to  this,  because,  be  said,  as 
soon  as  the  English  got  back  their  own  countr>"mcn.  they 
would  find  some  excuse  for  not  carrying  the  cxcliangc  further, 
and  retain  the  remainder  of  the  French  in  the  hulks  for  ever. 
The  negotiations  were,  therefore,  broken  off.  That  both 
parties  had  a  legal  right  to  decline  the  exchange  cannot  be 
denied ;  and  the  subsequent  attempts  of  each  to  cast  odiun 
upon  the  other  far  refusing  its  own  proposition  was  unbe< 
coming  the  character  of  two  great  nations.  Napoleon's  propo- 
sition was  in  accordance  witli  the  usages  of  war  in  such  cases 
and  not  unreasonable  in  itself;  moreover,  by  the  same  code 
England  was  bound  to  provide  for  the  exchange  of  her  allies 
who  had  been  made  prisoners  in  the  conmion  cause,  fiut  iT 
she  believed  that  she  would,  by  the  proposed  arrangemeot. 
lose  more  than  she  gained  in  relative  power,  she  had  an  un- 
doubted right  to  decline  its  acceptance.  And  certainly  Napo- 
leon had  good  reasons  for  declining  the  arrangement  proposed 
to  him  by  Great  Britain.* 

S  lo.  But  while  no  State  is  obliged,  by  the  positive  rules  of 
international  law,  to  enter  into  a  cartel  for  the  exchange  of 
prisoners  of  war,  there  is  a  strong  moral  duty  imposed  upon 
the  Government  of  everj-  State  to  provide  for  the  release  of 
Such  of  its  citizens  and  allies  as  have  fallen  into  the  hands  of 
the  enemy.    They  have  fallen  into  this  misfortune  only  by 

■  Las  Cases,  Mimo(r/s  de  SaiHit-Hftitu,  lome  vU.  pp.  39,  40 :  Alison. 
//«/.  of  Europe,  vol,  ill.  pp.  394,  y)l  ;  Annual  RigisliT,  iSti,  p.  76', 
Partinmenlary  itfhaUs,  vol  xx.  pp.  623-691. 
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."icting  in  its  service  and  iti  the  support  of  its  cause.  '  This,' 
%ay»  Vattcl.  '  is  a  can:  which  the  State  o\vcs  to  those  who  have 
exposed  tlicmsclvc?  in  her  defence.'' 

III.  Somctimc-'i  prisoners  of  war  are  permitted  to  resume 
their  liberty,  upon  the  condition  that  they  will  not  again  take 
up  amns  against  their  captors,  either  for  a  limited  time,  or 
during  l]>e  continuance  of  the  war.  or  until  duly  exchanged. 
Officers  arc  very  frequently  released  upon  thdr  [xirole,  subject 
to  the  same  conditions.  Such  agreements  made  by  officers 
for  themselves,  or  by  a  commander  for  his  troops  are  valid. 
and  cannot  be  annulled  by  the  State  to  which  they  belong. 
Agreements  of  this  kind  come  within  the  necessary  limits  of 
the  implied  powers  of  the  commander,  and  are  obligatory 
upon  the  State'  '  Good  faith  and  humanity,'  says  VVheaton, 
'  ought  tu  preside  over  the  execution  of  these  compacts,  which 
are  designed  to  mitigate  the  evils  of  war,  without  defeating 
its  legitimate  purposes,'* 

>  Crotiut,  de  Jur.  Bet.  at  Pat.,  lib.  iij.  cap.  vit.  $(  S,  9  ;  \N'heataD, 

/fljy.  Jjttv  of  Xatisms,  pp.  162-4  :  PhilJimore,  On  fnt  /.mt',  vol  iii,  {  95. 

■  TTie  foUowing  answer  was  dircclcd  by  the  .luthor  to  be  returned  lo  the 

fcnnal  ronmianding  tlic  Conrcderalc  forces,  who  had  complained  that 

many  nliien*  of  iJi«  United  St.itcs,  engaged  in  peaceful  avncalions,  Kid 

bernTinpruoaed  because  Ihcy  refused  to  lake  the  oath  {rfnllejpance  to  the 

United  States,  while  others  ^  duras  had  been  rM^nirea  to  take  an 

oath   not  to  bear  .irms  against  lh.it  Covemmont.     'August    ijlh,  1862. 

The  Government  of  the  United  St-tte*  ha»  never  nulhorised.-kn/cxiortioa 

ja(««tb90f  allcgiAnreor  military  p.^rale;,  :tnd  h.u  forbidden  -tny  measures    | 

Ltobe  resOTtcd  to  tending  to  th.u  end.     Instead  of  extorting  oaths  of  ' 

lallrgiancc  and  paroles  it  has  refused  x\\c  .ipplic.ition  of  tevcraT  thousand    ' 

Arfspnen  to  be  permitted  10  take  them,  and  rclum  10  tlicir  homes  in  Oie 

rebel  Siatei.     At  the  same  time  this  Ckivernmcnt  cluimt  and  will  cxcr- 

ci*c  the  rij|;ht  to  arrest,  imprison,  or  place  beyond  its  ntililar^'  line*  any 

pcnMOB  9u»pcctcd  of  giving  aid  and  information   lo  its  cncntiis,  or  of 

'        ■  Other  tre«»on«hU:  net.     And  if  persons  jo  arrested  voluntarily  take 

..  ooih  of  aDcgiance,  or  {;ive    their   Iniliut^'  p.irole,  and   aftcntiLrd^ 

ghtc  their  plighted  faith,  ihey  will  bcpuniiticd   according  to  the  lavn 

Bugcs  of  war.      Vou  will  assure  General  l.cc  that  no  urvsccmlj- 

>t&  of  rci.nliation  on  his  part  will  deter  this  Government  from  cxer- 

Fci&ini;  its  lawful  ri};hls  ovci  both  prisoners  and  prupcity  of  whatever 

name  or  diancter.* 

The  ItrusMls  Conference,  i874t  declares:  Art  36.  The  population 
■  of  ui  occupied  lerritorv  cannot  be  compelled  to  take  part  in  military 
tepefautna  Ufainst  ilicir  own  countrj-.  Art.  37.  The  population  of  occu- 
IjMcd  icrtitorics  cannot  be  compelled  lo  swear  allegiance  to  ihc  enemy's 
T.  Art.  38,  The  honour  nnd  rij;hi.i  of  the  family,  the  life  .ind  pro- 
'  oif  indhrbduab,  as  well  an  their  re.Iii;ioui  convictions  and  the  exercise 
lieir  religioD  should  be  respected.  (Vivate  property  cannot  be  coufiS' 
caied.     An.  39.  Pillage  is  eipresily  forbidden. 

•  Wbcaton,  £/rw.  Iitt.  L<re,  pi.  iv.  ch.  ii.  J  3 ;  Phillimorv,  On  Int. 
V,  HxA.  iii.  i  9$  :  Riquclnjc.  Dtreiko  Pu6.  Int.,  lib.  L  tit.  i,  cap.  ui. 


i  12.  It  will  be  shown  hereafter  that  there  are  certain 
limits  to  tlic  conditions  which  the  cnptor  may  impose  on  the 
release  of  prisoners  of  war,  and  to  the  stipulations  which  an 
officer  is  authorised  to  enter  into,  either  for  himself  or  for  his 
troops.  The  captor  may  impose  the  condition  that  the  pri- 
soners shall  not  take  up  arms  against  him,  cither  for  a  limited 
period  or  during  the  war ;  but  he  cannot  require  them  to 
renounce  forever  the  right  to  bear  arms  ."gainst  him  ;  nor  can 
they,  on  their  part,  enter  into  any  engagements  inconsistent 
with  their  character  and  duties  as  citizens  and  subjects.  Such 
engagements  made  by  them  would  not  be  binding  upon  their 
sovereign  or  State.  The  reason  of  tliis  limitation  is  obvious  ; 
the  captor  has  the  absolute  right  to  keep  his  prisoners  in  con- 
finement till  the  termination  of  the  war  ;  but  on  the  conclu- 
sion of  peace  he  would  no  longer  have  any  reasons  for 
detaining  them.  They,  therefore,  have  the  right  to  stipulate 
for  their  conduct  during  that  period,  hut  not  beyond  Uie  time 
when  they  would  have  been  released  had  no  ayreemcnt  been 
entered  into.  Nor  can  the  caplor  generally  impose  conditions 
which  extend  beyond  the  period  when  the  prisoners  would 
necessarily  be  entitled  to  their  liberty.  Beyond  this,  their 
ser^■iccs  arc  due  to,  and  at  the  disposition  of,  the  State  to  which 
they  owe  allegiance,  and  they  have  no  right  to  limit  them  by 
contracts  with  a  foreign  power.' 

I  13.  By  the  modern  usage  of  nations,  commissaries  are 
permitted  to  reside  in  the  respective  belligerent  countries, 
for  the  purpose  of  negotiating  and  carrying  into  effect  the 
necessary  arrangements  for  tlie  support,  as  well  as  the  release 
and  exchange  of  prisoners  of  war,  but  difficulties  sometimes 
occur  in  arranging  the  terms  of  such  agreements,  and  it  not 
unfrcqucntly  happens  that  a  considerable  length  of  time  will 
elapse  after  their  capture  before  they  can  be  exchanged  or 
released.  Moreover,  by  the  conditions  of  their  parole,  they 
are  sometimes  required  to  remain  in  the  captor's  country  for 
a  fixed  term  after  their  release.  During  these  periods  they 
must  be  subsisted  cither  by  the  captor  or  by  their  own  Govern- 
ment, and  it  sometimes  becomes  a  question  to  which  thisduty 
properiy  belongs.' 

'  Bclto,  Derteko  Tnttmationtd,  pL  ir.  L-«p.  iJi.  $  $  :  1^  Cussy,  DrwU 
Afariliw^,  \\v.  i.  tit,  iii.  %  3X 

'  V\  bcaton.  EUm.  Jut.  Ai».  pi.  iv.  ch.  ».  (  3  ;  Philliinore,  Om  fmt. 
£0^,  vol  iii.  f  9$. 
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I  14.  Vattel  places  the  duty  of  a  State  to  support  its  sub- 
jects, while  prisoners  in  the  hands  of  an  enemy,  upon  the  same 
grounds  as  its  duty  to  provide  for  their  ransom  and  relcrase. 
Indeed,  a  neglect,  or  refusal  to  do  so,  would  seem  to  be  even 
more  criminal  than  a  neglect  or  refusal  to  provide  for  their 
cxcltange ;  for  the  exigencies  of  the  war  may  make  it  the 
temporary  policj-  of  the  State  to  decline  an  exchange,  but 
nothing  can  excuse  it  in  leaving  its  subjects  to  sulTer  in  an 
enemy's  country,  without  any  fault  of  their  own,  when  the 
State  has  the  means  of  relieving  them  from  the  misfortune  in 
wUcb  they  arc  involved,  by  acting  tn  its  service  and  by  sup- 
porting its  cause.  It  follows,  therefore,  that  altliough  a  State 
may  properly,  under  certain  circumstances,  refuse  to  exchange 
its  prisoners,  it  cannot,  without  a  violation  of  moral  duty,  neg- 
lect to  make  the  proper  and  necessary  arrangement  for  their 
support  while  they  are  thus  retained,  by  a  captor  who  is  will- 
ing to  exchange  them.  It  is  stated  by  Englisli  writers  thal^ 
in  the  wars  of  Napoleon,  the  British  autlioritics  regularly 
remitted  the  whole  cost  of  the  support  of  English  prisoners,  in 
France,  to  the  French  Government,  but  that  the  latter  failed  to 
make  any  provision  whatever  for  the  support  of  its  subjects 
in  the  hands  of  the  Hnglish.'  leaving  them  to  starvation,  or 
the  charity  of  their  enemies.  If  this  be  tnie,  it  is  a  blot  upon 
Ibc  diaracter  of  the   French   Government.* 

S  15.  It  not  unfreqiiently  happens  in  a  war,  that,  although 
both  parties  are  willing  to  make  an  exchange  of  prisoners, 
much  dday  occurs  in  freeing  upon  tlic  terms  of  the  cartel. 
Such  delay  sometimes  results  from  a  want  of  good  faith  on 

'  TV  Earl  of  Liv<Tpool,  rcfeTting  in  1814,  to  die  large  sum  of  money 
that  due  from  tli«  French  to  the  Briltsh  Govcmincnt  for  ihc  muntcnance 
of  prtttonen  of  war,  rcmurlca  M  j/  an  arlide  to  Uquidafi  jiuA  dtbts  km 
MMuaify  hum  tHurted  in  treaitfi  of  ftaut,  bui  thai  lie  did  not  believe  in 
dsc  present  case  such  an  aniclc  would  be  likely  tu  j^ivc  the  British  Govern* 
iDcnt  tfcc  money,  and  th.-tt  it  ccnainly  could  not  k'vc  it  wiibout  material 
preudic  and  inconvenience  10  the  French  Govcrnnvcni ;  that  it  orcHrred 
lo  Un,  therefore,  there  mi^ht  be  somcEiacc  in  abandoninf:>l.aiid  that  the 
boBoiir  of  the  French  Govcmmcni  might  perhaps  be&avl^d,on  some  other 
pohrtT,  by  a  fonnal  rehniiuishmcniof  (he  ttaim  in  an  article  tif  the  ireatv; 
ilut  be  was  sincerely  destrou*  to  Me  the  credit  of  the  French  upheld, 
as  fu  as  the  Eni:h:di  Government  could  contribute  to  it  without  saeriliee 
dl  iU  put)tic  principles.    Pari.  Petpfrs. 

■  AlHoa.  HiiL  ef  Eurcfii.  voL  iii.  pp.  194,  395  ;  Hansard,  Parlia- 
mvmtary  Dthaia,  vol.  •%.%.  pp.  634,  6514 ;  Hardenburg.  Mcau»res  tTun 
H»mmt  S/^tat,  tome  ii.  p.  438  :  tome  ix.  p.  105  ;  Lat  Cases,  MiM^tntdi 
SanU-H/iitu,  tone  viL  pp.  39,  40 ;  AmkuoI  ktgisttr,  181 1,  p.  96. 
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both  sides,  the  parties  entering  Into  negotiations  with  no 
intention  of  coming  to  an  agreement.  Again,  wlicn  the  cartel 
has  been  negotiated,  it  is  sometimes  impossible  to  cany  i 
into  effect  immediately,  the  peculiar  circumstances  of  the  waf 
and  the  character  of  the  military  oijerations  interrupting,  0( 
preventing,  its  execution.  Such  delays  are  the  more  frequent 
in  great  wars,  which  embrace  several  countries  and  seas,  \ntlun 
the  theatre  of  their  operations.  In  all  cases  where  the  circum- 
stances prevent  an  cxcliange  of  prisoners  of  war,  or  render  il 
impossible  for  them  to  receive  the  mcanR  of  support  front 
their  own  State,  it  is  the  duty  of  the  captor  to  furnish  them 
with  subsistence  ;  for  humanity  would  forbid  hi.*)  allowing 
Uiem  to  suffer  or  starve.  Bui  if  their  own  Government  should 
refuse  to  make  arrangements  for  tlieir  sup{»rt,  exchange,  ot 
release,  and  if  the  captor  should  give  them  sufficient  liberty  to 
enable  them  to  cam  their  own  support,  his  responsibility 
ceases,  and  whatever  sufferings  may  result,  arc  justly  cliai]ge- 
able  upon  their  own  GovemmcnL  Under  ordinary  circum< 
.stances,  prisoners  of  war  arc  not  required  to  labour  beyond  th< 
usual  police  duty  of  camp  and  garrison  ;  but  where  their  own 
State  refuses,  or  wilfully  neglect.s  to  provide  for  their  release  of 
support,  it  is  not  unreasonable  in  the  captor  to  require  them 
to  pay  with  tlicir  labour  for  the  subsistence  which  hefurnishca 
them.  But  this  can  be  done  only  in  extreme  ca.scs,  and  evcfl 
then  they  should  be  treated  kindly  and  with  mildness,  and  iw 
degrading  or  very  onerous  labour  should  be  imposed  on  tbem, 
All  harshness  and  unnecessary  severity  would  be  contrary  to 
the  modem  laws  of  war.' 

'  Wildoian,  M.  /.aw,  vol.  ».  p.  26 ;  Scott,  l/Hiteil  S/a/ft  .-Irmj-  /trg., 
1835,  ^  To^  7t6:  The  St  Juan,  s  ^-w*-  ^<fi->  P-  39!  Mclficr,  Onii 
/HUrmUiofuii,  §  I  I^l 

Tilt  I)tu>m;1s  Conference,  187+,  dixLircs  :  Art.  23.  Prisoners  of  wai 
4rc  lawful  .ind  (lisarinctl  enemies.  They  arc  in  the  power  of  ihc  cncm/i 
Govcminciit,  Imt  mil  of  ihc  individuals  or  of  the  cor^  who  iiurle  them 
priMneni.  They  should  be  Ueatcd  with  humanity.  Every  act  1^  instib- 
orditiniiot)  authorises  the  ncccssar)-  tnc.isurc^  of  scvcritjr  to  be  taken  with 
renid  to  them.  Alt  their  personal  effects,  except  ihcir  arms,  are  coo- 
sloored  to  be  their  own  propeny.  An.  24.  Prisoners  of  war  are  liable  U) 
inienunent  in  a  town,  fortrcsx.  c»mp,  or  in  any  locality  whatever,  undef 
an  obligatkin  not  to  ^u  beyond  <  eruin  fixed  limits  ;  l>ui  they  may  ncH  In 
placed  in  confinement  {tH/trmii)  unless  absolutely  necessary  aa  a  measure 
of  security.  An.  2$.  I'lisoners  of  war  may  be  employed  on  certain  public 
works  which  tuve  no  immediate  connection  with  the  operations  on  the 
theatre  of  war,  ]>i«vided  the  employnieni  be  not  excessive,  nor  humiliating 
to  their  military  rank  if  they  bckmg  to  the  army,  or  to  their  official  or 


S  16.  But,  sometimes  the  captor  refuses  to  enter  into  any 
cajtd  for  the  exchange  of  his  prisoners,  or  even  to  release 


0O^,:il  (wi^ii.on  if  ihcj'  do  not  belonj;  10  it.     They  nwy  also,  subject  to 
*  1  i-'HS  as  iiwy  be  dr.»wn  up  h\-  the  mitilAjy  itulhuri ties, undertake 

p[  ^M     The  pay  (hey  rcctivc  will  ^.'o  towards  allldil^^itltnl;  tlicir 

porsttioQ,  or  will  be  placed  to  their  credit  at  the  time  of  tbcir  tclease.  In 
this  case  the  cost  at  their  niAinicnancc  may  be  deducted  froin  tlicii  pay. 
Alt.  zt.  i'lvtoacn  of  viu  conaot  be  coinpellcd  in  Any  way  to  take  any 
port  "liatcrcr  in  cairyinj;  «n  llie  oixiriitiunst  of  war.  An.  27.  The 
Covrmineni  in  whose  power  arc  tlie  uriauncr^  of  war,  undertakL-s  to  provide 
Cor  their  iiiaintcrvanec.  The  cunditiuru  of  sue!)  inaintetiiLncc  ur,\y  be 
settled  by  2  mmual  understanding  between  the  belligerents.  In  default 
of  MKh  an  understand ini;,  and  as  a  general  principle,  prisoners  of  war 
shall  be  trentcd,  aa  rcgiirds  food  and  clothing,  on  the  5amc  fooling  as  the 
troops  of  the  Govenuncut  who  nwde  tliem  prisoners.  An.  it}!.  Prisoners 
of  imi  art  subject  10  ihe  laws  and  rcKul'itions  in  force  in  the  army  in 
whose  power  they  arc.  Arms  may  he  um^I,  after  fiutninoniii):,  a>:aij»t  a 
ptiwmer  attempting  10  escape.  If  retaken,  he  H  subject  10  summary 
■Mmsbmcni  (fitiitfj  JiscipiiHiiires)  or  to  a  stricter  surveillance.  If  after 
Bm^llg  escapM  he  is  again  made  prisoner,  he  is  nol  liable  to  any  punish' 
IDCM  far  his  previous  escape.  Art.  29.  Every  prisoner  is  bound  to  declare, 
if  intcrrosMied  on  the  point,  his  tnie  name  iind  tank,  iind  in  (he  t^nse  of 
h  •■;•  ttits  rule,  he  will  incur  a  restriction  of  the  xdvaniaifea 

i;:  he  prisoners  of  the  cLtas  to  which  lie  bclonxs.    An.  3a  The 

ex-  I  .i:i,:i:  't<  prisoners  of  war  is  regulated  by  routual  agreement  bctwcrn 
ibe   l.i_il:^crcnls. 

It  will  be  proper  here  to  mention  the  change cRcctcd  inthcpractiirc  of 
modem  warfare,  through  the  Convention  of  Geneva, which  maybe  regarded 
as  a  natural  consequence  of  the  almost  univcr&al  coHsettJus  of  civilised 
Aattoos,  that  some  determined  rules  should  be  estabhshed  for  the  protec- 
two  at  the  sick,  an<l  n-ounded,  of  either  belligerent  in  war,  anil  .lUn  r>f 
thoic,  whose  di:lv  it  is  to  bestow  care  :md  aiieiition  on  itiem;  Tor  civtliKa- 
tion  thtnild  lend  to  alleviate  the  caUmitie^  of  war,  by  weakeniit^  the 
enemy  wiihoui  the  infliction  of  any  unnecei^ory  suffering. 

iKdances,  notably  the  ex.imples  of  Cyrus,  and  of  the  Emperor 
Anndian.  in  ancient  history  .ire  not  wanting,  lo  illustrate  the  generous 
fcebofC  of  compassion  or  sympathy  for  the  sick  and  wounded  in  w.ir.  In 
the  mkldle  ages,  the  members  of  the  Teutonic  Order  of  Knighthood 
devoted  ibemsetves  to  the  service  of  sick  and  wounded  soiilicrB.  This 
ofder  was  founded  in  1 190,  dunng  the  «<^e  of  Acre,  by  awmc  Bremen 
merchanix,  who  being  moved  with  compassion  at  the  night  of  the  miseries 
whtcb  the  besiegers  fiulTered,  erected  a  kind  of  hospital  or  tent,  wrhere 
they  gave  constant  attendance  to  all  such  unhappy  objects,  as  had  recourse 
to  their  rhafity.  Their  dress  was  a  white  mantle,  with  a  bUck  cross  on 
it  (Raymond!  Du/IJH  /fitf.  Ord.  Tent.)  In  more  modem  times,  we  read 
of  the  ai;reement  beti»'Cen  Louis  XV.  of  France  with  Frederick  the  Great, 
tbst  tbiKe  {K-isons  who  might  attend  on  the  sick  and  wounded,  during 
shoold  be  treated  as  neutrals.     Napoleon  111.,  after  the  battle  <» 


Mootebclto  (1*159),  restored  U>  the  enemy  .-Ul  wounded  pri*oners,  without 
fcmiring  aay  excn^nge.  The  phdanthropy  of  Misj  Nightin^le  and  bcr 
l£jc  hood  of  nurses,  the  encrg^v  of  the  Kuitian  nuns,  and  the  devotion  of 
tfatt  Fimch  S<rttrs  Hi  ChariU,  m  the  cause  of  the  wounded,  during  the 
Crancan  war,  is  well  known. 

The  CoMVENTlos  of  Geneva  was  signeil  on  behalf  of  Switrerland, 
QMicB,  Belgium,  Denmark,  Spain,  France,  Hcssc-Dannstodl,  Italy, 
WtthcibrKla,  fonogal,  PrusBia,  and  Wiutcmbcrg,  August  23, 1864,  saiL 
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them  on  parole.     He  may,  for  reasons  satisfactory  to  himsctf, 
persist  in  rctiiining  in  confinement  the  prisoners  which  he  has 

the  following  Powers  have  since  acceded  lo  li :— Au«(m,  i366 :  Bavaiii, 

1866  ;   Greai    FUiuin,    1865  ;    Greece,    1865  ;    Mccklenburg-SchwrriO| 

.1865:  The  Pope,   1868;    Persia,   1874;    Kussia,  1867;   SaKony,    1M6; 

Sweden  and  Norway,  i8(54  ;  Turkey,  1865. 

The  ariidcs  are  a*  foMnws  ;^ 

Art.  1. — Ambulances  ;iii<l  military  hnspiuls  sh.^ll  be  aeknowlMlg^  to 

be  neuter,  and,  :m  such,  slull  tie  prwiecicd  and  respecied  by  belligerents 

so  long  as  any  tick  or  wounded  itvty  be  therein. 

Such  neutrality  shall  cease  if  the  ambul.inces  or  hospitals  shoutd  bv 
held  by  a  miliiary  force. 

Aht.  11. — Persdns  employed  in  hospitals  and  atiibulances,  compriting 
the  staff  for  Biipcrinlcnilcncc,  incdica)  service,  ndmitihtration,  tranman 
of  wounded,  as  well  as  chaplains,  shall  participate  in  the  bcnem  td 
neutnlity,  whiki  &o  employed,  and  so  long  as  there  remain  any  vrounded, 
to  bring  in  or  to  succour. 

Art.  III.— The  persons  designated  in  the  preceding  article  may,  evea 
alter  occupation  by  the  enemy,  continue  lo  fulfil  their  duties  in  the  ho»- 
pitol  or  ambulance  which  (hey  serve,  or  may  withdraw  in  order  10  rejota 
the  corps  to  which  they  belong. 

Under  such  drcumsiancet:,  when  these  persnnii  shall  cease  from  ibeir 
ftinctioriB,  they  shall  he  delivered  by  the  occupying  army  to  (he  outposta 
of  the  enemy. 

Art,  IV.— As  the  equipment  of  military  hospitals  remaini  subject  !o 
the  laws  of  war,  persons  attached  to  such  hospitals  cannot,  in  ■witi^^ 
drawine,  cany  away  any  articles  but  such  as  arc  their  private  property. 

Unfler  the  same  circumstances  an  anibnlance  ithall,  on  the  contrary, 
retiun  its  c<iuipmcnt. 

Art.  v.— Inhabitants  of  the  country  who  may  bring  help  lo  thft 
wounded  shall  be  respected,  and  »hall  remain  free-  Tlic  generals  of  the 
belligerent  Powers  shall  make  it  their  care  to  inform  the  inhabitants  cf 
the  appeal  addressed  to  their  humanity,  and  of  the  ucuirabty  which  wiD 
be  the  consequence  of  it. 

Any  wounded  man  entertained  and  taken  care  of  in  a  bouse  shall  be 
considered  as  a  protection  thereto.  Any  inhabitant  who  shall  have  enter- 
tained wounded  men  in  his  house  shall  be  exempted  from  the  iiuattcring 
of  tioopi,  a»  well  as  from  a  pan  of  the  contiibution&  of  war  wtiicfi  may 
te  imposed. 

Ak'I.  V].— Wounded  or  sick  soldiers  shall  be  entenaiacd  and  takea 
care  of,  to  whatever  n.Alion  they  mny  helong. 

Commanders-in-chief  shall  have  ihe  power  lo  deliver  immedioiely  to 
the  outpoats  of  the  enemy  soldiers  who  have  been  wounded  in  anengas^ 
tnent,  when  circumstances  permit  this  to  be  done,  and  with  the  corneal 
of  both  panics. 

Those  who  are  recognised,  after  thdr  woundsare healed,  as  incapable 
of  scrying,  shall  be  sent  back  lo  their  countr)-. 

The  otheis  may  idso  be  sent  back,  on  condition  of  not  again  bearing 
arms  during  the  contlnuanre  of  ihe  war. 

Evacuation*,  together  with  the  persons  under  whow  directioDS  ihey 
take  place,  shall  be  piolecied  by  an  absolute  neutrality. 

Art.  VII,— a  distinctive  and  uniform  flag  shall  be  adopted  for 
hospitals,  ambulances,  and  evacuations.  It  must,  on  every  iKcakion,  be 
accompanied  hy  the  national  flag.  An  arm-badge  (brassardj  shall  also 
be  allowed  for  mdividuals  □cutralised,  but  the  deliver)-  (hereof  shall  tie 
left  to  military  authority. 


taken  from  the  enemy,  at  the  same  time  icavind  the  enemy  to 
keep  and  provide  for  tliotic  of  hU  own  people,  which  the  latter 

Tbe  flag  and  the  arm-bzdgc  stuill   bcitr  a  red    cmss  on  a  white 

Art,  vim. — TheiieiaiN  of  eiecution  of  the  present  conveminn  sh:ill 
be  resulflKHi  by  the  coniinaiideri-iiiMliief  of  Ixrlligcrcnt  anT»ies,aLairtling 
to  the  insiructions  of  their  res|jef.tive  ttinernmenl*,  :ldc1  in  ronftirtnity 
whh  the  gcncralpriDciplcs  laid  dcuKn  in  ihi*  convcniion. 

Art,  IX. — The  high  contracting  Powers  have  afireed  to  communicate 
the  prexni  convention  to  thmic  Gorcrntntrnis  nhich  have  not  fountl  it 
OKitmicnl  to  send  pJcnipotenli;iries  to  the  Intern<itioDJil  Conrcrencc  M 
Geneva,  with  an  in\itatton  lo  accede  ihcieio ;  the  protocol  is  for  that 
purpofte  left  opep- 

ART.  X.— The  nreient  convention  sbM  be  ratilied^tRd  the  ratifications 
vball  becocchangea  at  Berne  in  four  monilu,  or  snnner  if  pi>utble. 

In  t86^  the  (oWouung  additional  nrticlcs  were  proposed  nnd  Kif^ned 
at  Geneva  on  behalf  of  Great  Uritain.  Austria,  llitdcn,  Bavaria,  Itclgmm, 
Denmark,  Friincc.  lljilv,  Netherlands,  North  Gcrmanv,  Sweden  und 
Norway,  Switetlnnd,  iurkcy  and  Wurlemlicrg.  On  July  :z,  18701  it 
wa>  stated  by  the  Swi»  Ggvcrnirient  tlial  all  tliusc  State:)  i.>n  whose 
behalf  tlie  origioal  coavcnlion  bad  been  bi};ned  had  adhered  t«  (he 
additional  ailiclcs,  Ronnc  and  .Spain  excepted,  but  that  Russia,  whilst 
atrreeing  10  the  additional  articles,  proposed  a  supplement  to  Art  XIV., 
with  the  view  of  preventing  the  fibuac  to  the  distinguishing  6ag  of 
ncutr^t^  ;  that  it  could  not  be  expected  that  the  declarations  of  m11  tlie 
contncting  States  would  be  received  directly,  and  conncuucnily  the  linal 
atloption  of  ihc  additional  articles  could  not  take  place  tiU  a  nioic  nr  lc3» 
iSistant  time :  that  the  Federal  Council  of  Switzerland  had  prop<.i»^d  to 
Ifce  Nonh  German  Cnnfcder^iliiin  and  to  France  to  recognise  the  Con- 
vention of  Geneva  with  the  addicion-tl  articles  durin};  the  war  which  had 
JMt  broken  out  (the  Fr^inro-Gennan  war),  as  a  moi/us  vhvmii,  and  that 
ibcne  Powcn  had  leadily  acceded  to  the  proposaL 

The  ADornoNAL  articles  are  a?  follow?  ;— 

Akt.  I. — The  persotis  designated  in  Article  II.  of  the  rnnventiBB 
thallt  after  the  occupation  by  the  enemy,  continiic  to  fullil  ilif:ir  duiiei, 
accordil^  to  lhcirwant!i,  to  the  flick  and  wounded  in  the  ambulance  or  th« 
koSptlAl  which  they  s«r\-e.  When  they  request  to  withdraw,  the  com- 
rgatp^^'  of  ihc  occupying  troops  thaU  hx  the  lime  of  departure,  which  he 
•bd  only  be  allowed  to  delay  for  a  short  time  in  ease  of  military 
Dcccasity. 

Art.  II. — Arrangements  will  hav*  to  be  made  by  the  belligerent 
Powers  lo  en&ure  to  the  neutralised  person,  fallen  into  the  hands  of  the 
acinv  of  the  enemy,  tlie  entire  enjoyment  of  his  salary. 

AttT.  1 1 1. — U  nder  the  conditions  provided  for  in  Articles  I'  and  1 V.  of 
tte  convention,  the  name  ambulance  <ipp1ics  to  6cld  hospitals  nnd  <>lher 
temponry  establishments,  which  follow  the  troops  on  tJic  licld  of  batileto 
iacei»c  the  sick  and  wounded. 

hscx,  IV.— In  coaformily  with  tbcspiritof  AitieleV.  of  ihe  convention 
nixl  to  the  rrtcrvaltons  (tmiained  in  the  protocol  of  1864,  it  13  caplaincd, 
■Iwu  for  the  appointment  of  the  diarges  relative  to  the  quaitcring  of 
iroofn.  •uul  of  the  contributions  of  war,  account  only  shall  be  taken  in 
BO  equitable  manner  of  the  charitable  zeal  displayed  by  the  inhabitants. 

Akt.  V. — In  addition  to  Article  VI.  of  the  convention,  it  is  stipulated 
Hat,  with  the  reservation  of  officers  whose  detention  might  be  imiirna^t 
•o  tb«  Cue  of  arms  and  within  the  limits  fixed  by  the  sccoivd  '^T.A%t%v!t< 
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may  have  captured.  Tn  suclt  a  case,  he  cannot  expect  llie 
opposing  belligerent  to  provide  for  the  support  of  prisoner! 

of  that  article,  the  wounded  fAllcn  into  ihe  hands  of  ihc  cncniy  •haH  bt 
sent  bwk  to  their  counlrj',  after  they  arc  cured,  or  sooner  if  |>CM«ibIe, 
on  coodition,  nevertheless,  of  not  a^in  bearing  Aims  during  the  contiDO' 
ancc  »f  the  war. 

Art.  VI.— The  boats  which,  ut  their  own  risk  and  peril,  durioR  aod 
after  nn  etiKaKcment  pick  up  the  shipwrecked  or  wounded,  or  which* 
hjivini;  pi<l(etl  tliLin  up,  convey  them  on  bo.trd  »  neutral  or  hospital  ship. 
ahall  enjoy,  until  the  accomplishment  of  their  mission,  the  cbnracicr  of 
ncutralii) ,  as  {as  as  the  circumsunccsof  iLc  engagement  and  thepositkn 
of  the  ships  cngft^ed  will  permit. 

The  apprcciitiion  of  these  circumstances  is  cntnuied  to  the  faumoitiljr 
of  fill  the  combainiits.  The  wrecked  and  wounded  thus  picked  uji  ana 
aa.vcd  niuM  not  serve  nf^n  durini;  the  continuitncc  of  the  war. 

Akt.  VII. ^The  rcli^cuii,  tncdiad,  and  huiipiial  ^tafTof  any  captured 
vcsm;!  arc  decLiicd  nciiiral,  and,  on  leaving  the  ship,  may  remove  ibe 
articles  and  surgical  insirumcnts  which  arc  their  private  piopcity. 

AxT.  VIII.— The  staff  designated  in  the  preceding  article  must  con- 
tinue to  fulhl  their  functions  in  the  captured  ship,  assisting  in  the  removal 
of  wounded  made  by  the  viclorioiis  party  ;  ilicy  will  then  be  at  liberty  M 
return  to  their  country  in  i^onfnriiiily  wtih  the  second  paragraph  of  the 
first  additional  atticlc. 

The  stipulations  of  the  second  additional  article  arc  applicable  to  the 
pay  and  allowance  of  ihc  staff. 

Akt.  t\.'--The  military  hosnital  ships  remiin  under  martial  law,  ta 
all  iliat  conrcrni  ihcir  sltrcs  ;  tncy  become  the  property  of  the  captor, 
but  the  latter  must  not  divert  them  from  their  special  appropriation  during 
the  continuance  of  the  war. 

The  veswt*  not  et|uipped  for  tighling  whitht  during  |>cace,  tbtt 
Government  thall  have  nthcially  decX-ired  to  be  intended  to  serve  a^ 
floating  hospital  ships,  shall,  however,  enjoy  during  the  war  complete 
neutralit),  both  as  regards  stores,  and  also  as  regards  their  staff,  pro\-ided 
their  equipment  is  exclusively  appropriated  to  the  special  service  on  vhich 
I  hey  are  employed. 

Art.  X. — Any  merchantman,  to  whatever  nation  she  may  belong^ 
charged  exclusively  with  rcinoi-al  of  sick  and  wounded,  i«  protected  by 
neutrality,  hut  the  mere  fact,  noted  on  the  ship's  booki,  of  the  vessel 
having  tiMn  visited  liy  an  enemy'x  cruiser  renders  the  sick  and  WMindol 
incapable  of  serving  ciuring  the  r.oniinuance  of  the  war.  The  cracsemhall 
even  have  the  righi  of  putting  on  board  an  officer  in  order  to  accom- 
pany the  convoy,  and  thus  verify  the  good  faith  of  the  operation. 

If  the  merchant  ship  also  carries  a  cargo,  her  neutrality  will  still 
protect  it,  provided  that  such  cargo  is  not  of  a  oaiura  to  be  con- 
tiKcalcd  by  the  Itelligercnt. 

The  belligcr<-nl«  retain  (he  right  to  interdict  neutr;di«ed  ve«elx  from 
all  communication,  and  from  any  course  whirh  they  may  deem  prejudicial 
to  the  secrecy  □(  their  operations.  !n  urgent  cases  special  conventions 
may  be  entered  into  between  commanders-in-chief,  in  order  to  neutralise 
temporarily  and  in  a  special  manner  (he  vessels  intended  for  the  removal 
>»f  the  sick  and  wounded. 

Art.  XI. — Wounded  or  sick  sailors  and  soldiers,  when  embariced,  to 
whatever  nation  Ihcy  m.iy  belong,  shall  be  proieclM  and  taken  care  of 
by  their  captors. 

Their  return  tn  their  own  country  i*  sub)tM;ted  to  the  proviiions  of 
^Wdc  VI.  "1  tlic  cunvcnliuii,  jnd  of  the  additional  Article  V. 
. '  'fixt.  XII.— riie  distinctive  Hag  to  be  u>ed  with  the  natiofuU  Ss».g,  tn 
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thus  rciainiitJ,  and  the  laws  of  war  as  well  as  of  humanity 
require,  lljat  he  himself  shall  provide,  in  a  proper  manner,  for 

pr.u,  .„  ;-i|icate  any  vessel  or  bwil  which  may  clitim  the  bcncAis  nf 
i'  -  virtue  «!  the  pniKiplc-s  of  this  cvnvcation,  is  a   while  ll;ig 

V  luss.    The  bulhijcicfits  iiiiiy  cxercjac  in  this  respect  anj  mode 

>  11  wlitth  ihc)  nwy  deem  necessary. 

hospiu)  ships  shall  be  disiinguish<»l  b/  beini;  painted  white 
iTBtMde,  with  green  strake. 

Aki'.  XIIL— The  iKispital  ships  which  arc  equipped  at  the  expense  ol 
ibc  aid  wicictio.  rccfignisc*)  by  the  G<»vcrnnicnli  signiiig  this  convcniian, 
atfil  whirh  are  furnished  irilh  a  cumiiiissiun  ciiiiin^ttin};  from  (he  sovereign. 
*  < '    '  ive  given  enpre^^  autlkofity  for  their  bein£  iittcd  out,  itnd  wiih 

d  from  the  proper  naval  auihority  that  they  have  been  i>liiccd 

iimici  li!i  control  (iuiinjj  their  filling  out  and  on  their  final  departure, and 
ihal  dKy  were  then  appropriated  solely  to  the  purpose  of  their  mission, 
^tull  be  considered  nciiirat,  ns  well  iis  the  whole  of  their  staff,  Tbc>' 
shall  !je  recneni«:d  nnd  prntcrtcd  by  the  bclligcrcni*. 

T'-—  'nil  nutic  ilieni«lvc»  known  by  hni^ttn];,  tojjciher  with  their 
II  the  white  finA  <*ith  a  red  cross.    The  distiiKiive  mark  of 

t) lillc  jKiformins  their  duties,  shall  be  an  armlet  of  the  kamc 

colours^ 

The  outer  painting  of  these  hospt»l  ships  shall  be  while  with  red 
•irake. 

These  ship«  shall  bear  aid  and  a!»iitance  to  the  wounded  and  wrecked 
bdliiiercnis  without  distinction  of  n;iiionality. 

They  must  i^kc  care  not  to  Interfere  in  any  way  with  the  movements 
of  the  oMnUt tains.  During  and  after  the  1>attlc  they  must  da  their  duty 
at  thrir  awn  ritlc  and  peril. 

Tlie  beUi^eicnts  shiiU  have  the  righiof  controlling  and  visiting  them: 
tbey  will  l»c  at  liberty  to  refuse  their  assistance,  to  order  them  to  depian, 
and  to  detain  them  if  the  exigencies  of  the  casi^  [c<|uire  such  a  sleD. 

The  wouiwicd  and  wrecked  picked  up  liy  these  shij)8  c.-innot  be  re- 
claimed hyeilhernf  the  combatants,  and  they  will  be  required  not  to  serve 
during  the  coniinuance  of  the  war. 

AKT.  XtV. — In  naval  warsany  strong;  presumption  thai  either  bdli- 
gereni  take«  advanuige  nf  the  beneilts  of  neutrality,  with  any  other  view 
lluui  the  inteiest  of  tne  tick  and  wounded,  gives  to  the  other  belligerent, 
vntil  proof  to  the  contrary,  the  right  of  suspending  the  convention,  as 
nfttos  such  belligerent. 

Should  this  presumption  become  a  certainty,  notice  may  be  given  to 
soch  belBgerent  that  the  convention  is  lutpendetl  with  regard  to  him 
during  the  whole  continuance  of  the  tt-ar. 

Art.  XV, — The  present  Aet  shall  be  drawn  up  in  a  single  original 
copy,  which  shall  be  depotited  in  the  Archives  of  die  Swisa  Confedera- 
tion. 

Tlie  BniMcU  ConfcretKC,  1874,  declares:— Art.  35.    The  duiies  of 

br'" "'     wiih  rcK-ud    to  the  treatment  of  sick   and   wounded  arc 

n  the  Convention  of  Gci»eva  of  August  22.  1864,  subject  to 

fti(.  . --^ iLions  which  may  be  introduced  intn  that  Convention. 

Dudng  the  Franco- Pniasian  war,  1870,  French  medical  officers,  pro- 
tbi  by  the  badge  of  Cene%'a,  attetidcd  their  own  wnunded  at  Souti 
FOf^f  after  the  battle  of  Woerth.  Even  imgnl,ir  workers  under 
Geneva  badec,  although  arrested,  were  not  deiained  b\-  either  side. 
ll  waa  reported  by  Ihe  GcmiJin  commandant  at  Lichtcnberg  that  the 
FrttMib  hid  fired  on  the  Genera  badge,  and  that  Turcos  had  cat  oS  Kn 
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their  subsistence.'  After  the  fall  of  Tarragona  in  1 8i  i ,  Sucbe 
the  French  commander,  offered  to  exchange  his  Catalonia 
prisoners,  the  best  soldiers  in  Spain,  for  the  French  prisonci 
confined  at  Cabrera,  men  utterly  ruined  in  constitution  b — ' 
their  cruel  captivitj'.  Cuesta,  the  Spanish  general,  was  dispose'^ 
to  accede  to  the  proposition,  but  the  Regency,  at  the  lequea 
of  Wcllcslcy,  the  British  envoy,  peremptorily  forbad  the  eic 
change ;  and  the  French  prisoners  therefore  remained,  say^ 
Napier, '  a  disgrace  to  Spain,  and  to  lingland,  for  if  her  envO" 
interfered  to  prevent  their  release,  she  was  bound  to  insisrt; 
Uiat  thousands  of  men,  whose  prolonged  captivity  was  the 
suit  of  her  interference,  should  not  be  exposed  on  a  barren 
rnclc,  naked  as  tliey  were  bom,  and  fighting  for  each  other** 
miserable  rations,  to  prolong  an  existence  inconceivably 
wretched.' 

S  17.  Where  circumstances  render  it  obligatory  upon  tbe 

officer's  licad  and  killctt  some  wounded  men.  Tbe  Crown  Frince  rt- 
murkcd  thai  die  Geneva  flu){  had  been  iircd  on  several  Umc^  (KuucU. 
Diary  i!ui ing  lh<  War.) 

'fhe  l'n»»iun»,  duriii];  llieir  uccupation  of  Versitillcs,  required  & 
bulletin  of  tlK  health  of  the  wvuiidcd  Frenchmen,  Ijing  in  tbe  honitil 
of  that  lawn,  to  he  sent  lo  the  comniiindiiig  general  everj'  tnomins.  TTw 
Oinvale^srctiU  reecivcd  an  iinniediatc  order  to  leave  Fur  Gcmuiny,  as  pri* 
simcrs  of  war.  Tlidr  dcparlute  from  ihc  hosjiit.d  wa.i  wniched  by  armed 
soldiers.  'n>c<hicf  physician  proicateil  aKaiiisi  iheir  removal,  as  coo- 
tr»ry  ti>  the  lifth  additional  article  of  the  above  Convention,  but  in  vain. 
(Delcrot,  Vtrsaiilrt,  187a) 

On  the  2ist  December  1870,  a  German  n^icial  gave  notice,  in  wriitnc 
to  the  International  Ficnch  Society  of  Versailles,  that  it  was  dissolved, 
and  thill  the  members  <>rambul;incc».  who  ucrc  nix.  native  of  VcnaiUcs 
were  ti>  leave,  for  the  adjoininf;  (le|Kknmcnt%,  within  tite  space  of  two  A»y%. 
It  is  unknown,  from  whose  itiithoritj'ilih  order  emanated,  but  ihc  Pniv 
sian  ciimtniindini;  general  annulled  it,  and  requested  Ihc  cociety  ta 
conlinue  their  duties.    {lUd.) 

At   Koucn,  the  Geneva  flag  vas  employed  l>y  the  Frendi  to  protect 
hearse.     (Edwards,  Tfif  GrrmansiM  J^rancf.) 

A1thou};h  the  United  Stales  have  not  acceded  to  the  Geneva  CoRvea< 
tion,  'an  Association  f<ir  the  Rehcf  nf  the  Misery  of  Battle-fields'  bai 
been  formetl  in  Amirica.  Moreovcr.Ihe  principles  of  ihc  Convention  a« 
in  great  measure  adopted  m  their  '  I  nstrueti(Hts  for  the  goremment  a 
armin  in  ihe  field.'    1  .See  j).  36  ci  seq.) 

>  Napier,  /fut.  Pttiiitsutar  War,  vol  ii.  p.  409^  In  1S09,  the  Span- 
iards haa  sent  thousands  of  prisoners  of  war  to  ilic  Hiitearic  lsle»>  wttnoul 
any  order  for  iheir  subsistence,  and  the  Junta,  when  remonstrated  will), 
cast  7.000  ashore  on  the  little  desert  rock  of  Cabrera.  Ai  M.tjorca 
numbers  bad  been  massacred  by  the  inhabitants  in  (he  trvost  cowardly 
and  brutal  manner,  but  those  left  on  Cabrera  suBered  miseries  that  can 
scarcely  be  describecL  Afflicted  wttli  hunger,  thirst,  and  nakedness,  they 
lived  liKc  wild  beaiits.  Lexi  than  3,ooo  remained  to  tell  the  tale  of  tbli 
inhumanity. 


to  SDpport  the  prisoners  which  he  has  taken,  this  sup- 
it  itsaaJly  limited  to  the  re^lar  ptxivision  ration,  and 
dcthing  and  fuel  as  may  be  absolutely  necessary  to 
t  fufhting.    OfficcfH  and  other  persons  who  have  the 
of  paying  for  their  support  cannot  require  any  assist- 
thc  captor.      But  such  as   have  no  money,  are 
fy  entitled  to  an  allowance  sufficient  for  personal  com* 
31x1  modern  custom  and  military  usage  require  that  it^ 
^•hjIJ  be  proportioned  to  the  rank,  dignity,  and  diaractcr  of 
priMner     It,  however,  can  never  properly  be  required] 
iny  considerable  length  of  time,  as  prisoners  of  this  de- 
■criptiim  are  tx>und  to  provide  for  their  own  support  as  sooa 
•9m  tbcy  can  procure  the  means  of  doing  so.     The  moneys] 
for  the  support  of  prisoners  of  war.  may  constitute] 
demand  for  reimbursement  on  the  conclusion  of  peace,  f 
all  moneys  expended  for  the  support  of  prisoners  of] 
fiftder  ordinar>'  circumstances,  are  deemed  to   be  oitj 
It  of  their  own   Government,  and   such   amounts  are! 
settled  by  commissioners  during  the  war,  or  becomej 
of  stipulations  in  a  treaty  of  peace.' 
I  i&  As  there  is  usually  no  very  great  disparity  of  num- 
ia  the  prisoners  taken  by  the  opposing  belligerents  in 
oounc  of  the  war.  it  is  the  more  modern  custom  for  each 
to  support  those  who  may  fall  into  his  hands  till  an 
can  be  effected,  and  a  cartel  for  this  purpose  ts^ 
\y  ocf^Dttatcd  at  the  earliest  possible  opportunity.     The 
of  supporting^  the   prisoners   taken   during  tlic  war 
h  thin  not  unequally  distributed.     It,  however,  sometimes 
kfipcas  that  so  very  large  a  number  are  taken  by  one  party, 
U la  leave  no  probability  of  an  immediate  exchange.     The 
OfCor  ts  then  left  the  alternative  to  support  them,  or  to 
RJOK  them  on  parole.    But  should  they  refuse  to  give  their 
fonile,  or  .•ihould  their  own  Government  forbid  their  doing 
•»?    la  die  first  case  they  must  suffer  the  consequences  of 
dhdrownotistinacy  ;  and.in  tlie  second  case,  their  own  Govcro- 
■cat  has  no  right  to  forbid  tlicir  release  on  parole,  unless  at 
ftc  same  time  it  provides  the  means  for  their  support  during 
Aur  imprisonment     Attempts  have  sometimes  been  made 
to  «anul  such  etigagemcnts,  and  to  foree  released  prisoners 

'  WOdnun,  /mr.  Lav;  vol  ti.  p.  36  :  Crimlen,  Dt  Diptamatit,  liv.  vi. 
S9:  Scon,  l^inttJ SlaUj  Army  Xfgti/a/umJ  a/ tSiS,^  70^  716. 
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7a.r  to  take  up  arms  again  in  the  same  campa^n,  in  direcrC- 
ilation  of  their  jurntc     Such  an  act  un  the  part  uf  a  belt  ■  — 
■nt  Government  is  utterly  futile  as  a  protection  to  soldicT~:s 
ro  may  thus  be  made  to  violate  their  jxirole,  and   is  a-v^ 
idcncc  of  ignorance  or  semi-barbarism  of  the  Govcmrocr*  ■*. 
[ing  suck  a  declaration.     Wc  have  an  example  in  the  wm-  «- 
Venn  the  United  States  and  the  republic  of  Mexico.    TI«^ 
lican  authorities  not  only  attempted  by  procL-imation  to 
ice  such  of  their  soldiers  as  had  been  released  by  tla^ 
lericans  on  parole  to  regard  that  obligation  as  null  and 
wl,  but  in  some  cases  their  unexchanged    prisoners  were 
illy  forced  to  re-enter  tlie  ranks  and  fight     Many  others, 
Her   the   promise  of  plunder,    were    induced    to    organise 
iselves  into  guerrilla    bands  under  robber  chiefs,  vbo 
furnished  with  military  commissions  from  the  Goven- 
It      Such  attempts  to  violate  the  ordinary  rules  of  vnt 
only  justify,  but  require  prompt  and  severe  punijJimciu. 
jrdingly,  General  Scott  announced  his  intention  to  hang 
ine    who   should  be  retaken    after  thus    vinlating   hii 
jIc  of  honour.     In  making  further  releases  on  |>arolc  he 
guircd,  in  addition  to   the   ordinary  military  pledge,  the 
ictity  of  a  religious  oath,  administered  by  the  Mcidcaa 
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I  19.  Cases  have  sometimes  occurred  where  a  general  has 

ilcen  so  large  a  number  of  prisoners  that  he  cannot  keep 

icm  with  safety,  or  cannot  supply  them  witli  food,  and  is 

isficd  that,  if  released  on  their  parole,  tlicy  would  not  re- 

t  it.     If  he  has  not  tlic  means  of  keeping  his  prisoners, 

can  safely  put  them  on  parole,  he  is,  of  course,  bound  to 

:asc  them.    Hut  the  question  arises,  if  he  cannot  safely  do 

L3,  and  has  no  means  to  subsist  them,  wh.it  is  he  to  do.' 

Eist  he  release  them,  to  the  imminent  danger  of  his  own 
unty,  or  to  his  certain  destruction,  or,  will  the  law  of  self- 
ence  justify  him  in  putting  ihem  to  death  ?  If  his  own 
ifety  is  incompatible  with  that  of  an  enemy, — even  of  an 
Kiriy  who  has  submitted, — will  his  duty  to  his  own  State 
tstify  him  in  destroying  that  enemy  ? 
S  2a  The  extreme  cose  here  supposed  can  seldom,  if  e\-cr, 

■  Grotitts,  /V  Jur.  Bit.  ae  Pac.,  Iib>.  iti.  cap.  xxiil  (f  6-10 ;  Riqoclme, 
^erecM^  Pu6.  Int.,  lib.  i.  tiL  i.  cap  xii.  1  Cong,  Doc.,  y>  Ceng.,  t  Srtt. 
'.  H.  £r.  Dof.    No,  s6i  p.  i4S- 


for  a  general  can  almost  always  find  some  means  of 
;l^  of,  or  Mjcuring,  his  prisoners  of  war,  short  of  deli- 
^""^s^aldy  putting  them  to  death.  Vattcl  is  evidently  of  the 
*(*■  «iion,  that  cases  may  occur  where  such  a  course  would  be 
"'*t.itiibk.  •  Hut,'  he  says,  'to  justify  us  in  coolly  and  dcll- 
*~3tely  putting  to  death  a  great  number  of  prisoners,  the 
»**4OTeing  condition-s  are  indispensable  :  1st,  That  no  promise 
^^•^  been  made  to  spare  their  lives ;  and  2nd,  Tliat  we  be  per- 
•^^tly  assured  tliat  our  own  safety  demands  sudi  a  sacrifice. 
il  is  at  all  consistent  with  prudence,  either  to  trust  to  tlteir 
»^**iole,  or  to  disregard  their  perfidy,  a  generous  enemy  will 
^^liicr  listen  to  the  voice  of  humanity  than  to  that  of  timid 
Circumspection.  Charles  XII.,  being  encumbered  with  his 
prisoners  after  tJic  battle  of  Narva,  only  disarmed  them,  and 
Kt  them  at  liberty ;  but  hts  enemy,  still  impressed  xvitli  the 
4l>preht!nsions  which  his  warlike  and  formidable  opponents 
had  excited  in  his  mind,  sent  into  Siberia  all  the  prisoners 
he  took  at  Pultowa.  The  Swedish  hero  confided  loo  much 
in  his  own  gcncnwity:  the  sagadous  monarch  of  Russia 
united,  perhaps,  too  great  a  degree  of  severity  with  his  pru- 
dence. When  Admiral  Anson  took  the  rich  Acapulco  gal- 
leon, near  Manilla,  he  found  that  the  prisoners  outnumbered 
his  whole  sJiip's  company  ;  he  Wds,  therefore,  under  the 
necessity  of  confining  tliem  in  the  hold,  where  they  suffered 
cruel  distress.  But.  had  he  exposed  himself  to  the  risk  of 
being  carried  away  a  prisoner,  wtdi  his  prize  and  lits  own 
ship  together,  would  the  humanity  of  hi.s  conduct  have  justi- 
fied the  imprudence  of  it?  Henry  V.,  King  of  ICngland, 
after  his  victory  in  the  battle  of  Agincourt,  was  reduced,  or 
thought  himself  reduced,  to  the  cruel  necessity  of  sacrificing 
rhe  prisoners  to  his  own  safety.'  '  Nothing."  continues  V.tttel, 
'short  of  the  greatest  necessity,  can  justify  so  terrible  an 
execution  ;  and  the  general,  whose  situation  requires  it.  is 
greatly  to  be  pitied.'  Probably,  the  opinion  of  Vattcl  was 
justi6ed  by  the  practices  of  the  age  in  which  he  wrote,  and 
of  those  which  preceded  it,  but  in  the  present  day,  the  con- 
duct of  any  general  who  should  deliberately  put  his  prisoners 
to  death  would  be  declared  infamous,  and  no  possible  excuse 
would    remove  the  stain  from  his   diaractcr' 

'  Vand.  Droit  dis  Gem,  tiv.  iil.  cfa.  vUi.  \  151 ;  Manning,  Lav/  ef 
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i  21.  It  was  an  ancient  maxim  of  war,  that  a  weak  garri- 
son forfeit  all  claim  to  mercy  on  the  part  of  the  conqueror, 
when,  with  more  courage  than  prudence,  they  obstinately 
persevere  in  defending  an  ill-fortifietl  place  against  a  laige 
army,  and  when,  refusing  to  accept  of  reasonable  conditions 
otTcrcd  to  them,  they  undertake  to  arrest  the  progress  of  a 
power  which  they  are  unable    to   resist.     Pursuant    to    tiiis 
maxim,  Ca:sar  answered  the  Aduatici  that  he  would   spare 
their  town,  if  they  surrendered   before   the    battering-ram 
touched    their  walls.     But,  though   sometimes   practised   in 
modern   warfare,  it  is  generally  condemned  as  contrary  ta 
humanity  and  inconsistent  with  the  principles  which,  among 
civilised  and  Christian  nations,  form  the  basis  of  the  laws  of 
■war.     Nor  was  it  altogether  admitted   by  the  ancients,  for, 
when  Phyton  was  ordered  to  be  executed  by  Dionysius  the 
tyrant,  for  having  obstinately  defended  the  town  of  Rhf^ium, 
he  protested  against  it  as  an  unjust  punishment,  and  ciUed 
upon  lieaven  to  avet^  his  death.     Dtodorus   Siculus 
garded  such  a  punishment  as  unjust ;  and  Alexander  th 
Great  ordered  some  Milesians  to  be  spared  ou  accoutit  of  lluif 
courage  atid fidtUty.     It  is  sometimes  said,  that  where  a  garri- 
son make:^  un  obstinate  defence  of  a  weak  place  against  an 
overwhelming  force,  it  only  causes  useless  effusion  of  human 
blood,  and  that,  therefore,  the  authors  of  such  a  sacrifice 
should  be  severely  punished.'     But  who  can  say  beforehand 

Nittiont,  p.  i6y     Ruihcrforih,  ImtHutu,  book  il  chapL  ix.  §  17  ;  PhiU 
more,  On  Im.  /,iiw,  vol.  iii.  §  95  :  Burke.  IVorts.  voL  iv.  p.  137. 

Lord  M.in^klield  h;ig  Liid  ii  down  th.it  no  cnicltivs  are  pcrmitteil  by 
the  liiw  of  ii.-ition!i  th,it  .ire  noi  necessary  lo  secure  x  coniiuett  (Comu  v. 
KUckbume,  3  Daug.  644)-  Sir  W.  Scott  h.is  Adjudged  thai  a  l>eltigcr«nt 
is  bound  to  confine  htm>eir  t»  tbo&e  modes  ivhicn  the  common  |>nic- 
tice  of  nuLDkind  h.is  employeii,  and  to  relinquish  ihose  wbich  the  same 
practice  has  not  brutighl  within  the  nrdiniry  exercise  of  war,  howev 
S-inctianed  by  its  print-ifilcs  and  purpo>ci  (Fladoyen,  I  fioti.  134),  *  Wars,' 
said  Lord  Hacun, 'arc  no  ni.iss.-icTe$  and  confusions,  but  they  are  (he 
highest  tnals  of  riglit,  when  princes  and  States  shall  put  themselves 
upon  the  justice  nf  <>od,  for  deciding  their  controversic«  as  it  shall  plea  - 
llim  tn  put  on  either  ud&' 

'  In  1760  General  Landolm,  on  appe-inng  before  Hreslau  to  besiege 
that  place,  informed  the  governor  [ini^r  a/i,i)  that  in  case  of  obstinacy 
he  could  CKpcct  no  re.i^nable  teTins;  lh«  the  place  was  a  merciuilile 
town,  not  a  fortress  ;  and  that  he  could  not  defend  it  without  contra- 
vening  the  laws  of  wnr.  The  governor,  Count  Tavcnrien,  rejpcirtcd 
these  laws,  but  did  not  the  lcssd«fcnd  the  i>lacc.  He  rcf>licd  that,  bcin^j 
surrounded  with  work  and  nt\  ditches,  it  w.is  lo  be  considered  a  place  of] 
Stren^,  and  not  merely  a  mercantile  town  ;  that  the  king  had  onkredj 
bin  to  defend  it  to  the  iut  extremit)-,  and  that  be  was  not  frightened 


thai  suirh  a  clefencc  may  not  save  the  State  by  delaying  the 
opcratluns  of  tlic  cnomy?  There  arc  numerous  instances,  in 
ancient  as  well  as  modem  times,  where  courage  has  supplied 
the  defects  of  fortifications,  and  where  places  generally  re- 
garded as  untenable  have  been  defended  by  a  brave  and 
determined  garrison  till  the  enemy  consumed  his  streneth 
to  the  operation  of  the  stc^e,  and  wasted  the  most  favourable 
season  for  conducting  the  campaign.  In  case  a  place  is 
closely  besieged  it  is  customary  for  the  besieging  general  to 
offer  to  the  garrison  honourable  terms  of  capitulation  ;  and  if 
they  rcfu5c  tliese  terms,  and  the  place  is  carried  by  force,  they 
may  be  compelled  to  surrender  at  discretion,  and  the  captor 
may  treat  such  prisoners  with  all  the  severity  of  the  law  of 
war.  But  that  law,  says  Vattcl,  can  never  extend  so  far  as  to 
pve  a  right  to  take  away  the  life  of  an  enemy  who  lays  down 
his  arms,  unless  lie  has  been  guilty  of  some  crime  against 
the  conqueror.  Where,  however,  the  resistance  is  not  only 
evidently  fruitless  and  without  any  reasonable  object,  but 
springs  from  obstinacy  instead  of  firmness  of  valour,  the 
ofiicer  so  resisting  is  guilty  of  one  of  the  greatest  of  crimes 
—the  useless  sacrifice  of  human  life ;  and  not  only  does  he 
descr\*e  to  be  treated  with  extreme  severity  by  the  captor, 
but  aLso  his  own  Government  sliould  sec  that  he  be  justly 
dealt  with  for  so  serious  an  offence.  But  the  resistance  in 
such  a  case  must  be  obviously  useless,  and  known  to  be  such 
when  it  b  made.  If  there  Ls  any  pn>bability  of  success  he  is 
justifiable  in  holding  out  to  the  last  extremity.' 

i  22.  We  do  not,  at  the  present  day,  often  hear,  when  a 
town  is  carried  by  assault,  that  the  garrison  is  put  to  the 
sword  in  cold  blood,  on  the  plea  that  they  have  no  right  to 
quarter.  Such  things  arc  no  longer  approved  or  counte- 
nanced by  civilised  nations^  But  we  sometimes  hear  of  a 
captured  town  being  sacked,  and  the  houses  of  the  inhabi- 
tants being  plundered,  on  the  plea  that  it  was  impossible 
for  the  general  to  restrain  his  soldicr>'  in  the  confusion  and 
excitement  of  stonntng  the   place;  and,  under  that  safer 

tte  general's  ihicats  to  dcsirtiy  the  town,  for  he  was  not  cntnisted  writfa 
the  can  ft  the  bouses  but  of  the  fonincfttions.  The  town  was  most 
ImstcIv  defended,  and  l»ndi>lm  eventually  was  forced  to  with<lrii«-. 

•  Vancl,  Droii  dtx  0cm,  liv.  iii.  cli,  viii.  ^  143  ;  BjrnkenhoelE,  Quaeit. 

rur.  Pm^~,  Ub.  i.  cap.  iil ;  Grottus,  De  Jur.  Btl.  ae  Ptu.,  lib.  ili.  cap.  iv. 
13;  cap.n.  \  16. 
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name  of  phmder,  it  has  siometimes  been  attempted  to  veil 
•all  crimes  which  man,  in  his  worst  excesses,  can  commit; 
[■horrors  so  atrocious  that  their  very  atrocity  preserves  thcin 
from  our  full  execration,  because  it  makes  it  impossible  to 
■describe  ihcra.' '      It  is  true  that  soldiers  sometimes  commit 
excesses  which  their  ofBccrs  cannot  prevent ;  but.  in  general, 
a  commanding  officer   is  responsible  for  the  acts  of  those 
under   his  orders.     Unless  he  can  control  his  soldiers  he 
is  imfit  to  command  them.     The  most  atrocious  crimes  in 
war,  however,  arc  usually  committed  by  militia,  and  volun- 
teers, suddenly  raised  from  the    population  of  Urge  cities, 
and  sent  into  the  field  before  the  general  has  time  or  oppor- 
tunity  to    reduce  them   to   order   and    discipline.     In    such 
caaes  tlie  responsibility  oi  their  crimes  rests  upon  the  State 
which  employs  them,  rather  tlian  upon  the  general  who  is, 
perhaps,  unwillingly,  obliged  to  use  ihem.* 

S  23.  The  truth  of  these  remarks  is  illustrated  by  the  war 
of  tile  Spanish  Peninsula.  None  of  the  generals  in  that  war 
pretended,  for  a  moment,  that  the  garrisons  and  inhabitants 
of  places  taken  by  assault  were  not  entitled  to  quarter,  or  that 
any  rule  of  modern  warfare  justified  the  sacking  of  captured 

'  Sir  Arthur  Wellolcy,  wniinj;  to  Lord  CAstlerca^b  in  1809,  rcinarks 
that  it  is  iiiipvsdiblc  lo  describe  ihc  irrcfiulariliei  and  outiago  committed 
by  the  Britiah  troops.  He  considers  llut  (here  ou>;li[  lo  be  tn  the  army 
a  repilar  ptovost  catabliiUmcnt.  All  the  forc;t:ii  aimica  have  sutb  an 
c.tliiblisbincnl.  Tbc  I'lctich  goidnrrttinc  mUhtuUe  are  to  ihc  ain<iunt  of 
fOTiy  or  fifty  with  each  corps.  The  SpanJArds  have  ihcir  police  milili4 
10  A  Still  larger  amount.  '  VVhilc  we,'  Siiys  he,  '  who  require  such  an  akl 
more,  1  am  sorry  lo  siiy.  Hum  .in)'  otiicr  niUion  of  Europe,  have  nmhiiu; 
of  the  kind.'  Nor  to  this  day  have  any  steps  been  taken  bv  the  Drituo 
Govcrnmcnl  lowjnls  curyitiii*  out  the  above  siig]^ticiti .  *iin  the  excep- 
tion nf  the  appoinuiient  of  a  few  men  to  as.si»t  the  provust-inanhaJ, 
in  barrack  police  duly,  with  a  view  to  maiiuaiii  order  and  rc^Urity 
witliin  the  lines  of  a  rcgiment. 

Every  corps  may  employ  two  or  three  steady  soldiers  to  act  aa  re^ 
mental  police  under  the  superinicmdencc  of  the  proton t-scrgcani,  whom 
iliey  are  lo  a»ifl  in  the  perfnrniancc  of  his  police  duties.  In  a  closed 
barrack  (lirce  men  are  considered  sufficicnl  for  this  duty.  The  number 
is  never  lo  exceed  )iix.  It  is  pan  of  the  duly  of  the  piovost-scrgeajit, 
in  addition  to  pcrforminR  the  police  duties  of  the  barracks,  or  of  that 
part  of  the  garrison  in  or  ivcar  which  the  provo«t>prisan  is  sittuied,  to 
viiiii  canteens  in  the  ncij^hbourbood,  to  interfere  to  |>revcnt  dninkcnness 
ur  riot,  to  use  his  authority  to  suppress  all  irreKuUrit>,  and  to  clear  th« 
bitrracks  of  any  loose  or  disorderly  characters.  (Queen's  Kegulatiom 
for  the  Army,  sect.  6.  ss.  jj  and  joa) 

•  Kent,  Cam.  on  Am.  Law,  voL  i.  pp.  93, 93 ;  Pinliciro  Ferreiia,  A'uft 
jMr  Marttns,  tome  ii.  note 77;  Riquelme,  Dtrtcho  Pub.  /«tf.,lib.Ltitk.i, 
cap.  \\\. 
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forlrc«es.  ami  the  pillage  and  murder  of  tlieir  inhabitants. 
And  yet  it  would  be  difficult  to  find  in  the  history  of  the  most 
barbarous  ages,  scenes  of  drunkenness,  lust,  rapine,  plunder. 
cruelty,  murder,  and  ferocity  equal  to  those  which  fnllowcd 
the  captures  of  Ciudad  Kodrigo,  Badajos,  and  San  Sebastian. 
The  only  excuse  offered  for  these  horrible  atrocities  was  : 
•  Tlie  soldiers  were  not  to  be  controlled  ! '  Napier,  the  Eng- 
lish historian  of  tliat  war,  says,  in  plain  terms,  ■  That  excuse 
will  not  suffice ;  for  a  young  colonel  of  encTgetic  spirit  did 
constrain  his  men  at  Ciudad  Rodrigo,  to  keep  their  ranks  for 
a  long  time  after  the  disorder  commenced ;  but  as  no  pre- 
vious general  measures  had  been  taken,  and  no  organised 
efforts  made  \>y  higher  anffioritiej.XYic  men  were  finally  carried 
away  in  the  increasing'  tumult."  *  It  is  said,'  remarks  the  same 
author,  '  that  no  soldier  can  be  rcjitrained  after  storming  s. 
town,  and  a  British  soldier  least  of  all,  because  he  is  bnitish 
uid  insensible  of  honour  1  Shame  on  such  calumnies!  "  * 
Undoubtedly,  if  soldiers  hear  and  read  that  it  is  impossible 
to  restrain  their  violence,  they  will  not  be  restrained.  But  let 
the  plunder  of  a  town,  after  an  assault,  be  expressly  made 
criminal  by  the  articles  of  war,  with  a  due  punishment 
attached  ;  let  it  be  constantly  impressed  upon  the  troops  that 
such  conduct  is  as  much  opposed  to  military  honour  and  dis- 
dpltne,  as  it  is  to  morality  ;  *  •  let  instantaneous  punishment 
^-<leaih  if  necessary — be  inflicted  for  such  offences.  With 
such  Fci^Iations,  tl»e  storming  of  towns  would  not  produce 
fnorc  military  JLsordeni  than  llic  gaining  of  battles  in  the  field.' ' 
I  34.  Fugitives  and  deserters,  says  Vattcl,  found  by  the 
victor  among  his  enemies,  are  guilty  of  a  crime  against  him, 
and  he  has  an  undoubted  right  to  punish  them,  and  even  to 
put  them  to  death.  They  are  not  properly  considered  as 
military  enemies,  nor  can  they  claim  to  be  treated  as  such  ; 
they  arc  perfidious  citirens,  who  have  committed  an  offence 
against  the  State,  and  their  enlistment  with  tlic  enemy  cannot 
obliterate  that  character,  nor  exempt  them  from  Uic  punish- 
ment they  have  deserved.  They  are  not  protected  by  any 
compact  of  war,  as  a  truce,  capitulation,  cartel,  etc.,  unless 

'  Napier,  Fininsutat  War,  t^iok  xxii.  chnp.  it.;  Jominl,  Vit  PoUliijue 
ft  Uil.  de  Aapol^oit,  chaps. xiv,,  xvii;  MiMn\,Hiit.  0/ Eutppt,  vol.  iii.  pjj.  464, 
470;  wiLiT.  p.  240:  Soinhcy,  I'/nimutar  W\ir,\a\.  w.  p.  340;  HclinaN, 
Sitgti,  eU.,  loroc  iv.  pp  179.  4(x),  app ;  Jones,  War  in  SfiaiM,  vol. 
ii.  pp.  64,  76,  80 ;  TliiCTS,  CaiuitUt  el  CEmptre,  lome  xiii.  pp.  ij  j,  375. 
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specially  and  particularly  mentioned  and  provided  for.  They 
arc  not  military  enemies  in  the  geneml  meaning  of  that  tenn, 
nor  are  they  entitled  to  the  rights  of  ordinary  prisoners  ofvm, 
cither  under  the  law  of  nations,  or  by  the  general  terms  of  a 
special  compact  or  agreement.  But  when  stipulations  of 
amnesty  are  introduced  into  such  compacts,  in  such  terms  as 
to  include  such  fugitives  and  deserters,  by  fair  and  proper  ia- 
tcndmcnt,  good  faith  requires  that  all  promises  of  this  kind 
be  honestly  and  fairly  carried  into  effect.  A  violation  of  sodi 
:^recincnts  is  infamous.  Amnesties  of  this  character  an 
very  common  where  the  princi[»al  war  is  accompanied  witl) 
insurrections  and  civil  commotions,  inx-olving  questions  of  pe^ 
sonal  duty  and  allegiance' 

S  35.  In  the  operations  of  a  war,  the  belligerent  States  aot 
unfrcqucntly  adopt  the  mli  cf  reciprocity,  both  with  respect  to 
the  person  and  property  of  the  enemy.     Moreover,  the  same 
rule,    as  will    be  shown    hereafter,   is   extended  to   neutrals- 
There  is  much  justice  and  good  sense  in  this  rule,  if  confined 
-within  proper  limits.     As  already  remarked,  modern    usage 
has  restricted  many  of  the  extreme  rights  of  war,  or.  at  least 
limited  their  exercise  and  application*    But  this  us.ige  baa 
not  yet  assumed  the  character  ai  a. positive  law,  and  a  bellige- 
rent will  sometimes  refuse  to   acknowledge  its  doctrines  as 
fully  established,  or  its  rules  as  obligatory.     In  such  a  casq 
the  opposing  belligerent  applies  the  rule  of  reciprocity,  ani 
metes  out  to  his  enemy  the  same  mca-jure  of  justice  whidi 
he  receives  from  him.    Thus,  if  his  enemy  releases,  on  parol*^ 
prisoners  of  war,  he  docs  the  same  ;  if  his  enemy  levies  Iiciv} 
contributions  upon  the  conquered,  he  does  the  same;  and 
the  enemy,  exercising  the  extreme  rights  of  war,  seizes  an 
destroys,  or  converts  to  his  own  use,  public  and  private  pro 
pcrty,  he  retaliates  by  measures  of  the  same  character.' 

■  Vatiel,  Drait  des  Gens,  liv.  iii.  eh.  viil.  f  m\  Heflter,  Drw 
InUrmaliona! ,  \  126 ;  Riquclme,  Dereeko  Puk  Int.,  lib.  i.  lil.  i.  cap.  xiv, 

•  The  Dnkcof  Wellington  writitic  to  Sir  H.  Welluley,iSio,SArs,'Si]M 
I  hare  c»mni»ndc<l  the  trrjops  in  this  country  I  have  always  irc.-kted  th 
FieBchofficcraaixlsoldierawhohiive  been  nude  prisoners  uiihihcuunm 
tiURianity  and  attention  ;  and  in  numerous  instances  I  hav«  saved  tbcj 
livet  *  *  •  I  mu«  do  Ihe  Krcnch  the  juaice  to  say  that  our  officers  i 

soldiers  who  fell  into  their  hands  h."ive  been  universally  well  treated,  t 

in  recent  instances  the  wounded  prisonen  tA  the  llntish  army  Iiavc  bee 
taVen  care  of  before  the  wounded  of  the  French  .Trtny." 

•  Garden,  Dt  ia  DiphmaHe,  liv.  vi  f  9 ;  the  *  Sanu  Cnu,'  i.  JtW.  Rtp, 
p.  64. 
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S  36.  There  is,  however,  a  limit  to  this  rule  of  reciprocity. 
If  the  enemy  refuses  to  shape  his  conduct  by  the  milder  usages 
of  war,  and  adopts  the  extreme  and   rigorous  principles  of 
former  ages,  wc  may  do  the  same ;  but  if  he  exceed   these 
extreme  rights,  and  becomes  barbarous  and  cruel   In  his  con- 
duct, wc  cannot,  as  a  general  thing,  follow  and  retort  upon 
his  subjects,  by  treating  them  in  lH<c  manner.    Wc  cannot 
go  beyond  the  limits  prescribed  by  international  law  to  the 
rights  of  belligerents.     Thus,  the  conduct  of  Great  Britain 
toward  Denmark,  in  1807,  in  condemning  Danish  vessels  as 
droits  of  Admiralty,  thereby  exercising  an  extreme  right  of 
war,  justified  Denmark  in  resorting  to  the  corresponding  ex- 
trciuc  right  of  sequestrating  British  debts  due  from  Danish 
subjects.    So,  also,   the  sequestrating  of  English  debts  by 
France,  in  1793,  justified  England  in  retaliating  by  a  counter- 
vailing   measure.     Again,  the  seizure  and   condemnation  of 
French  vessels  by  Great  Britain,  in  1803,  wras  an  exercise  of 
an  ancient  and  severe   rule  of  war,  for  which  Napoleon  re- 
taliated  by  the  exercise  of  another  and  still  more  extreme 
right,  ahio  contrary  to  the  milder  rules  of  modem  usage,  by 
seizing  all  KngHiih  travellers  in  French  territory.'     But  sup- 
pose  an  enemy  should  massacre  all  prisoners  of  war,  this  would 
not  afford  a  suffidcnt  justification  for  the  opposing  belligerent 
to  do  the  same.     Suppose  our  enemy  should  use  poisoned 
Wtapons,  or  poison  springs  and  food,  the  rule  of  reciprocity 
would  not  justify  us  in  resorting  to  the  same  means  of  retalia- 
tion.    A  <iavage  enemy  might  kill  alike  old  men,  women,  and 
chilflrcn,   but  no   civilised    power    would    resort    to   similar 
measures  of  cruelty  and  barbarism,  under  the  plea  that  ^cy 
were  justi6cd  by  the  law  of  retaliation.' 

*  TUs  ns  iTganled  by  (he  Britisb  Government  as  a  return  to  barlxar- 
,«rba  therefore  refused  to  regard  the  Mtniis  as  priiioners  lawfully 

rarvd.     However,  in   181 1,  Mr.  Yorkc  informed  the  House  of  Com- 

irnns  thai  it  wan  ihc  intention  of  Government  thai  all  military  and  tuval 
phv>rvm  shMild  he  first  exchanged,  ;ind,a»  there  woulil  rem;iin  3  jrrcat 
sutpliM  of  French  pOMiner^  t/  utmed  a  dictatt  of  kuniamty  to  relieve 
tKe  JfWrui  by  continuing  the  cartel  for  ibem,  11  being  vnin  10  urge 
iMtprsetiu  of  modtrn  U'lXtfare  on  the  then  French  GovemmenL 

■  Wheaion,  hlfm.  int.  Lira;  pt,  iv.  ch.  i.  §  a  ;  Alison,  Hist,  of 
Enfffif,  vol.  ii  ji,  370;  Thiers,  Coniu/af  ft  tEmftirt,  liv.  xvii, ;  Laa 
Case*,  Mt/maiw  4t  Nah^lioH,  vol.  vii.  pp.  33,  33 ;  Martens,  tiouveau 
B»t»4il,  tome  iL  p.  16 ;  Garden,  Dt  Is  Dtpiamatit,  liv.  vi.  J  9^ 
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on  milicaTy  pi11<i):e — ly,  Property  taken  on  field  of  battle  or  in  a  veje 
— 30.  All  booty  |>ritnnriiy  belongs  to  ilie   Stiite— 2i.  Muniopid  b»s 
retijjectinjf  iLs  distribution — 23.  Useless  deiiruction  of  enemy's  pttv 
pcrty — 23.    Laying   w.oste  a   country— 24.  Rule  of  modcraiion— :^ 
Questions  of  booty— 36.  Ancient  courts  of  chivalry — 27.  EngUsUliw 
respecting  booty, 

I  I.  It  has  altxady  been  stated  that  war,  when  duly  declared, 
or  oifictally  r^o^tscd,  makes  Ic^l  enemies  of  all  the  indi- 
vidual tnembcis  of  the  ho^tilf  States  ;  that  it  also  extends  to 
property,  and  gives  to  one  belligerent  the  right  to  depriw 
the  other  of  ever>-thing  which  might  add  to  his  strength,  and 
enable  him  to  carr^' 011  hostilities.  But  this  general  right  b 
subject  to  numerous  modifications  and  limitations  whidi 
have  been  introduced  by  custom  and  the  positive  law  o 
rations.  Thus,  although  by  the  extreme  right  of  war  al 
property  of  an  enemy  is  deemed  hostile  and  subject  to  scirurei 
It  by  no  means  follo^vs  that  all  such  property  is  subject  ta 
appropriation  or  condemnation,  for  the  positive  law  of  nattoni 
distinguishes  not  only  between  the  property  of  tlic  State  an* 
that  of  its  individual  subjects,  but  also  between  that  of  diflTcF 
cnt  classes  of  subjects,  and  between  different  kinds  of  pro 
pcrty  of  the  same  subject ;  and  particular  rules,  derived  frooi 
u:;age  and  the  practice  of  nations,  have  been  established  witl 
respect  to  each.  We  shall  confine  our  remarks,  in  this  chap. 
ter,  to  enemy's  property  on  land.* 

•  Grotius,  /V  yur.  Bti.  ac  Pae,,  Ub.  ill  cap.  Iv.  f  8  ;  Vattcl,  Drm  dk 
Grns,  lir.  iiL  dh.  ix.  §  163 ;  Wheaton,  EUm,  Int.  Lira.;  pt.  iv.  cb.  a.  {  $ 


I  2.  It  will  be  hereafter  shown  that  a  firm  possession  Is 
*^ffkicrit  to  establish  the  captor's  title  to  personal  or  movable 
>pcrty  captured  on  land,  but  that  &  diffcrenC  rule  applies 
^  immovables  or  real  property  ;  that  a  belligerent,  who  makes 
J"*»iKlf  master  of  the  pro\'inces,  toinii!,  public  lands,  build- 
"^gs,  etc,  of  an  enemy,  has  a  perfect  right  to  their  possession 
**''d  use  ;  but  that  his  ownership  or  dominion  is  not  complete 
^M  his  conquest  is  confirmed,  in  some  one  of  the  modes  pre- 
'^tibcd  by  the  nilcfi  of  international  jurisprudence  In  other 
'^''Orcls.  the  poasession  of  real  property  by  a.  belligerent  gives 
win  a  right  to  its  use  and  to  its  protincis,  but  not  a  completely 
Vllid  and  indefeasible  title,  with  full  power  of  alienation. 
The  original  owner  is  still  entitled  to  the  benefit  of  postliminy. 

folson.  tavj  i>/  NaliMi,  sec  6;  Wildman,  Jnt.  Lrnv,  vol.  ii.  p.  9; 
JUinntag. /JO' «/"  AVj/ic*/,  pp.  133,  ei  seq.  :  )ic\lo,DereirhaJMti»-HiKititial, 
u.  Ii.  cap^  iv.  §  I  ;  Mcriin.  ft/prrlnirf,  -.trb.  D/cliiralioH  tU  Guerre ; 
lUfiier,  I>r(»t  interHntn'nal,  &  ijo,  131  ;  Haiitefruillc,  Dfs  A'afiont 
.VnOrft,  tiL  «i.  ch.  i.  ;  Kent,  Cam.  on  Am.  fanv,  voL  i,  pp.  no,  111. 

According  to  Oroiius,  every  Slate  has  a  .sirici  rijjht,  on  war  breaking; 
oat  between  it  and  anoiher  Stale,  to  Bcii«  the  properly  and  the  person  off 
utyofic  tieloni^ni;  to  the  hostile  S[.-»lc,  should  such  property  or  in<lrvi(Jual 
chance  to  be  on  the  territorj-  «f  tiic  farmer.  But  this  harsh  rule  has  been 
by  de^ees  inoditied  by  variout  ireaiies,  for  example,  that  or  ilreda 
between  Great  Britain  and  tlic  SutenCleiieral  of  the  Netherlands,  allow- 
iog  ibe  ttrm  of  ax  months  10  the  subjects  of  etther  party  to  transport 
tbctr  prop<rty  ;  that  of  Utrecht  between  Great  Britain  an<i  France, 
uniilar  in  effecl  ;  that  of  1766  between  Great  Britain  and  Riia^ia, 
re-ciuclcJ  in  tho  nth  article  of  the  treaty  of  commerce  between  the 
same  parties  in  >797  ;  and  that  of  1795  between  Great  Ilntain  and  ihe 
Unilxd  States,  lintited  to  twelve  years  from  the  date  thereof.  BgC 
Encrigoa  an<l  bier  publicists  consider  modifyiii];  treaties  as  merely 
•Snoing  the  law  of  nations.  \''aitcl  says,  that  the  5overei>^n  who  declares 
wmr  oui  neither  detain  tboM  subjects  of  the  enemy  who  are  within  his 
dminKins  at  the  lime  of  the  declaration  of  w.ir,  nor  ihcir  effects,  for  thai 
by  pcrmKttat:  them  to  cuter  his  tcrritoiies  .and  continue  there  he  Ucilly 
pninUscd  them  protection  to  return.  NlonteMjuieu  notices  that  'the 
MaCDA  Chaita  of  England  forbids  the  seiiinj;  and  con  ti  sea  lint;,  in  case 
of  war,  the  effects  of  foreign  merchant'),  except  by  way  of  rcprisaU.  It 
is  an  bonour  to  the  English  rulton  Liial  they  have  made  this  one  of  the 
■cddes  oC  their  liberty  '  [xx.— c.  14).  But  thU  enactment  sCems  to  have 
been  restricted  to  the  case  of  mcrchanti  absolutely  domiciled  in  EneSaiid. 
(Hale.  P.C.  9» 

Tlie  27  Edward  III.  c.  I7>  "id  4  Henry  V.  c  5,  followed  the  spirit 
<rf  Hacna  Ghana,  but  in  more  definite  and  bbcial  tcnns.  In  iKs4,  at  the 
ooonDcncKinent  of  the  Crimean  war.  Lord  CLnrcndon  in  aniiM-cr  to  a. 
depualioa  of  Russian  merchants  declared  that  the  Oovcrnmeni  was 
dhyoicd  to  respect  the  persons  and  property  of  all  Russian  subjects 
»y«i*«t  as  merchant*  in  ini&  country,  to  the  full  extent  promised  by  the 
FlByrror  of  Kus$i.k  towards  British  subjects,  .and  that  ;ill  necessary 
iiWHiif  I  woutd  be  adopted  to  enable  llicm  to  remain  unmolested  in  tiic 
qnlM  prowctuioa  of  Uieir  business. 

fn  1870,  at  the  ooinmcnccnicnt  of  the  Fianco-Pniuian  vtjs,  Feancs 
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9  3.  Some  have  asserted  that  the  right  of  a  belligerent  to  the 
property  of  an  enemy,  should  be  limited  to  movables,  or  such 
things  as  may  be  conveyed  or  carried  away.  It  is  ar^acd 
that  war  being  but  a  tcmporarj'  relation  of  nations,  Ibctf 
practices  during  such  a  condition  of  things  should  be  regu- 
lated and  limited  by  the  temporary  character  of  that  relation; 
that,  as  real  pro[Jcrty  must  remain  after  the  termination  of 
the  war.  and  may  revert  tu  its  former  owner  by  thcjus/wu 
/iminii.  it  can  properly  never  be  alienated  by  the  conquenwao 
long  as  the  war  continues.  The  force  of  this  ai^umenl  is 
not  readily  perceived.  The  necessity  of  self-prcscrvatiufi, 
and  the  right  to  punish  an  enemy,  and  to  deprive  him  of  the 
means  of  injuring  us,  by  converting  those  means  to  our  own 
use  against  him.  iic  at  the  foundation  of  the  rule,  and  con- 
stitute the  right  of  a  belligerent  to  enemy's  property  of  aity 
kind;  and  it  is  difficult  to  sec  why  this  right  should  be 
restricted  to  a  particular  species  of  property — to  cattle,  horsey 
money,  ships,  goods — and  not  include  lands  or  immovabks. 


decided  Uut  subjects  of  Prussia  and  of  countrin  allied  to  her,  who 
actually  in  France  or  in  I-'rcndi  colonics,  should  be  authonwd  toconiinM 
thcTc  as  h)n^  nf,  their  conduct  furnished  no  t-iusc  of  rompl^int,  but  thai 
I'ni'isbiis  and  Prussian  allies  should  only  be  ^ilmiticd  on  to  French  tern- 
lory  in  cxccplional  cases.     CJ^urrtal  Offuiti,  July  ai,  18701) 

In  the  United  States  ihc  liberal  enactments  of  the  Acc  of  ConsrcM| 
July  6,  1798.  c.  66,  concerning  subjects  of  n  hostile  nation,  were  very  con 
&idciably  rcstricltid  by  the  decision  of  the  Suprrmc  Court  in  the  caae< 
Brown  v.  The  United  Stiitcs  (8  Cranch,  1 10),  which  held  that  war  gives 
sovcrtigji  full  tijjht  lo  dcuin  the  iieriun  and  to  conAsnIc  the  property  0 
an  cnctny,  but  that  the  exercise  of  this  lifiht  in  the  United  8t;iic5  aqMnd 
on  an  Act  of  Congress.     And  sec,  the  '  Einui»ii&,'  1  Gait.  563. 

The  Germans  in  the  war  of  1 870  sccin  to  have  rcKiihucd  tbclr  condn 
towards  llic  Frcniih  b)'  German  hisioricnl  precedents,  such  a»  th 
invasions  of  1792  andof  1S14.  If  the  cam|)aign  of  1870  was  less  hani 
it  is  to  be  accounted  for,  not  from  any  muditicaiion  of  ihc  GcnDan  lav 
of  war,  but  by  ttic  jjeneral  softening  of  m^inncrs  during  the  la«t  hi 
centur)-.  The  war  from  a  mi/ilary  point  of  «cw  was  conducted  with  a 
pos&iblc  severity.  Thus  Torlilied  (owns — excepi  in  the  case  of  Strasbur^ 
where  the  attempt  f.iilc(),  and  of  Men,  where  ihc  »)>iem  was  impmctii 
able— were  reduced  by  Uic  bombardtneni,  not  of  the  fori i lira tKms,  but 
the  town  itself.  French  writers  before  the  war  had  decbred  that  it  woul 
be  ilie  duty  o(  French  commanders  to  bombard  the  civil  and  coimnercii 
ouancTS  of  tht;  fortified  towns  {Lr  .S/mta/eur  Militairr,  July,  1867), 
toe  French  them'telves  followed  the  example  by  bomltarding  Puis  dtirii 
the  Commune,  1871.    (Edwurd*,  Ctfituits  in  J-'ratut,) 

A  proepectut  of  the  Socii5t«(  K^paratricc  dc  I'lnvasion.  assail 
against  rei)U is.it ions,  pillage,  and  incendiarisni,  was  circulated  in  Noi 
mandy.  On  the  Prussian  side,  a  syndiciie  of  banken  wns  formed  fa 
jidvnneing  money  to  towns  unable  to  meet  recjuisitiuns  and  contnbutioa 
Four  mtJIion  francs  were  advanced  to  Naney  through  this  chani 
(lii^.) 
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Wc  think,  therefore,  that  by  the  just  rules  of  war.  the  conqueror 
tus  the  same  right  to  use  or  alienate  the  public  domain  of 
the  conquered  or  displaced  Government,  as  he  has  to  use  or 
alienate  its  movable  property.  This  principle,  wc  believe  to 
b<  recojjnised  and  sustained  by  the  general  law  of  nations,' 

i  4  It  must  not.  however,  be  inferred  that  the  title  which 
the  purchaser  acquires  to  the  two  specie-'i  of  property  is  the 
same.  On  the  contrary,  it  is  essentially  different  The  pur- 
chaser of  movable  property  captured  on  land,  acquires  a 
perfect  title  as  soon  as  the  property  is  in  the  firm  possession 
of  the  captor ;  and  the  title  to  a  maritime  capture  ti;  com- 
plete wlwn  carried  in/ra  pratsUia,  or  3X  least  after  the  sentence 
■of  a  competent  court  of  prize.*  But  the  purchase  of  any  por- 
tion of  the  national  domain  of  a  conquered  country,  takes  it 
at  the  risk  of  being  evicted  by  the  original  sovereign  owner, 
if  he  should  Ix*  restored  to  the  possession  of  his  duniinion.s. 
But  if  such  restoration  should  not  take  place,  and  the  title 
of  the  conqueror  should  be  confirmed  by  some  one  of  the 
modes  K-cogniscd  by  international  law.  the  title  of  the  pur- 
chaser is  then  made  perfect.  It  was,  before,  a  good  and  valid 
tltk  ajfainst  all  except  the  original  sovereign  owner,  under 
the  JUS  fios/iim  in  ii,  which  right  is  completely  extinguished  by 
a  confirmation  of  the  conquest.  The  conqueror  cannot,  of 
course,  deny  his  own  act.  and  attempt  the  recovery  of  pro- 
perty which  he  has  already  alienated,  on  the  ground  that  the 
famnal  cession  or  confirmation  gives  him  a  new  title.  He 
sold  the  title  which  he  acquired  by  the  rights  of  conquest ;  a 
treatj-  of  peace  gives  him  no  other  title  ;  it  simply  confirms 
that  which  he  already  had,  by  depriving  the  former  sovereign 
owner  of  the  benefit  of  [xatliminy.  and  thus  extinguishing 
an  older  adverse  outstanding  title.' 

(  5.  A  question  here  ari.scs  as  to  who  may  become  the  pur- 
diasers  of  immovable  properly  alienated    by  the   conqueror 

»  Klubet,  Oririe  dtt  Gens  Afoii.,  ^  Ijo-S ;    Maitcns,  Precis  liu  Droit 
GtMSf^  179  i8j  ;  Dynkcrihoek,  Quaest.  fur.  I'ui.,  Lb,  i   cap,  vi.  ; 

nimoiY,  Ok  tnl.  l-arv,  \i)\.  iiL  $  90  :  Ritiuclmc,  Pfrtcha  Put.  Int., lib.  i. 

Ih.  i-  rap  xiu  ;  iMmbert.  AnnttUt  Ppl.  U  l>ifi.,  introd.  p^    115  :  K.inipts, 
IJuralmr  dts  Vfitktwrtfkt,  S  307. 

■  Uw  *i  a  nuitcr  of  practise,  dominion  over  ihijw  o(  war  captured  or 
fbe  hiifh  seas,  is  necessarily  often  eieicised  intloMUr,  e.g.,  the  ship  is 
destroyed  or  »s  ci|uint>e(t  Tor  w.ir.  This  piaciice  came  andei  consfdrTsliOn 
IB  the  tAim  of  the  ■  Tnujiloosa  '  and  oT  the  '  AUbuwL'  '•   •  •'. 

■  See  ehA|iter&  xxnii.,  «w».,  xxxv.  •■' :  • 
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during  military  occupation,  and  prior  to  the  coiifinnation  o 
the  conquest.  The  object  of  such  alienation  is,  as  already 
stated,  to  weaken  the  enemy,  and  to  supply  ourselves  witl 
the  means  of  carrying  on  the  war.  It  is  evident,  therefore; 
that  the  subjects  of  the  conquered  or  displaced  Government 
cannot,  consistently  with  their  duties  to  their  own  sovereign, 
become  such  purchasers,  They  have  no  right  to  volunLiriiy 
supply  us  with  means  for  canying  on  war  against  the  Govern' 
ment  to  which  they  owe  allegiance.  By  making  such  pw* 
chaacs  they  not  only  risk  tiie  loss  of  their  purchase  money 
on  the  restoration  of  iJie  original  sovereign  to  his  dominioiui, 
but  they  expose  themselves  to  be  punished  by  their  own  Go»- 
ernment  for  voluntarily  furnishing  the  enemy  with  the  means 
of  prolonging  the  war.'  If,  houxver,  they  arc  inliabitants  ot 
the  conquered  territory,  and  their  allegiance  should  be  tratu- 
ferred  to  the  new  Government  by  the  confirmation  of  the 
conquest,  their  title  would  thereby  be  made  valid,  and  they 
themselves  be  free  from  the  risk  of  punishment  for  havir^ 
paid  the  purchase  money.  Subjects  of  the  conqueror  may 
become  purchasers  with  no  other  risk  than  that  of  being 
evicted  by  the  original  owner  on  the  restoration  or  recapture 
of  the  real  property  so  alienated.  The  same  may  be  said  o( 
foreigners,  or  the  .subjects  of  a  neutral  State.  Such  purchase 
might,  however,  in  some  cases,  be  deemed  a  hostile  act,  ani 
not  within  the  limits  of  legitimate  trade,  and  not  consistent 
with  the  character  of  neutrality,  and,  therefore,  attach  to  the 
purchaser  the  character  of  an  enemy  to  the  displaced  or  con- 
quered Power,  in  so  much  as  pecuniary  assistance  is  rcndcre< 
by  the  purchase  money  paid* 

I  6.  Whether  a  neutral  may  make  such  purchases  am 
not  become  a  party  to  the  war,  will  depend  upon  the  char. 
acter  of  the  a-ssistancc  which,  by  the  purchase,  is  a^ortlct 
to  the  conqueror,  to  the  injury  of  the  opposing  belligerent 
It  is  certain  that  if  he  should  attempt  to  possess  hinnscif 

'  The  Frcncli  Government  have  Lately  tried  some  oflhcir  suli^ectkfa 
this  ofTencc. 

Ity  parily  of  reasoning  llic  .Amcrkan  Couris  have  decided  that  -  ■ ' 
policy  of  insurance  Vfhich  indemnities  .in  enemy  ajjainsi  Io»»  in  time  o 
wa.r  is  unlawful,  and  that  where  entered  into  before  iKistllities  it  b 
abrogated  when  they  occur.  (T^iii  k.  N.  Y.  Ufc  Ins.  Co.,  19  /mt.  J^tn 
/fee  H.) 

■  :'.  t  Whatton,  £Um. /nf. /mw,  fA.  iv.  th.  n,  i  tf  I  BurUnuujuI, /JtmV  i 
Vl-AiU.  tl^i  Gttu,  ujiiic  v.  pL  iv.  ch.  vii. 


uring  the  continuance  of  the  war,  of  the  lands  so  purchased, 
■OP  to  maintain  tlic  title  so  acquired,  after  tlie  restoration  or 
recapture  of  the  property*  so  alienated,  he  would  assume  a 
hostile  attitude  toward    the    original    sovereign    owner    and 
make   himself  a   party  to  the  war.     '  A  third  part)'."  says 
VaMel.  •  cannot  safely  purchase  a  conquered  town  or  pro- 
vince, till  the  sovereign,  from  whom  it  was  taken,  has  renounced 
it  by  A  treat}'  of  peace,  or  has  been  irretrievably  subdued,  or 
has    lost   his  sovereignty :    for.    while  the  war  continues, — 
whilst  the  sovereign  has  still  hopes  of  recovering  his  posscs- 
•ions  by  arms, — 'is  a  neutral  prince  to  come  and  deprive  him 
of    that  opportunity,  by  purchasing  that   town  or  province 
from  the  conqueror?    The  original  proprietor  cannot  forfeit 
his  rights  by  the  act  of  a  third    Power  ;  and  if  the  purchaser 
be  determined  to  maintain  his  purchase,  he  will  find  himself 

involved  in  the  war.  Thus,  the  King  of  Prussia  became  a 
part}-  with  the  enemies  of  Sweden,  b>'  receiving  Stettin  from 
the  hands  of  the  King  of  Poland  and  the  Czar,  under  tlic  title 
of  sequestration.  Bui  when  a  sovereign  has,  by  a  definitive 
treaty  of  peace,  ceded  a  country  to  a  conqueror,  he  has  relin- 
<juished  all  the  right  which  he  had  to  it;  and  it  would  be 
absurd  for  him  to  be  allowed  to  demand  the  restitution  from 
a  subsequent  conqueror  who  wrests  it  from  the  former,  or 
from  any  other  prince  who  has  purchased  it,  or  received  it 
in  exchange,  or  acquired  it  by  any  title  whatsoever* ' 

i  7.  All  implements  of  war,  military  and  naval  stores,  and 
in  general,  all  ina-irablc  property,  belonging  to  the  hostile  State, 
is  subject  to  be  seized  and  appropriated  to  the  use  of  the  cap- 
tor.  And  the  title  to  such  personal  or  movable  property  \& 
considered  as  lost  to  the  original  proprietor,  as  soon  as  the 
captor  has  acquired  a  firm  possession ;  which,  as  a  general 
rule,  is  considered  as  taking  place  after  the  lapse  of  twenty- 
four  hours ;  so  that,  immediately  after  tJic  expiration  of  that 
ttme,  it  may  be  alienated  to  neutrals  as  indefeasible  property.' 

■  VAttel, /Jn)tf<£ri  Cm>,  liv.  ilLch.  xiii.  J  198;  Treaty  ef  SekemJt, 
OcL  6,  1713. 

•  Wlicre  property  of  a  citiren  of  an  insurgent  Stale  was  seiied  as  an 
art  of  war  by  the  odicer  commanding  the  troops  of  ihe  United  States  in 
That  Stale, ajid  tbe  captor,  an«f  acquiring  iam  possession  of  ihe  nropcny, 
vAA  it  to  a  third  person,  it  was  held  thai  the  title  <if  the  hostile  ouner 
«ra»  cximct,  at  least  as  ag.»in^  the  purchaser.  Coolidgc  v.  Cutthrie,  % 
^m.  L,  fife.,  f-V  2j,  Capture  as  priie  of  war  overrides  aU  previous 
«btam.    '  'nw  BatUe,'  6  Wali.  49S. 
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But,  with  respect  to  maritime  captures,  a  more  absolute  or 
certain  species  of  possession  is  required,  the  original  title  not 
being,  by  some,  considered  as  completely  divested,  until  regu- 
larly condemned  in  a  competent  court  of  prize.  But  thU 
branch  of  the  subject  wil!  be  particularly  discussed  in  another 
place  ;  we  are  here  considering  only  the  capture  of  enemsr's 
property  on  land. 

S  S.  We  have  discussed  in  a  former  chapter  the  right  of  a 
belligerent  State  to  conHscatc,  on  the  declaration  of  n-ar.  debts 
owing  by  its  Government,  or  by  its  subjects,  to  subjects  of 
the  enemy.  We  will  now  consider  the  right  to  tapiurf  them 
as  tiie  property  of  the  enemy,  found  in  hostile  territory,  by 
capturing  the  doiuments  which  constitute  the  evidence  of  such 
debts.  It  will  be  observed  ihat  this  question  is  entirely  dis- 
tinct from  the  right  to  confiscate  a  debt,  ipso /acto.  by  the 
declaration  of  war.  We  have  an  example  from  cU.ssical  hiv 
tory,  When  Alexander  took  the  city  of  Thebes,  he  found 
an  instrument  by  which  it  was  shown  that  the  Thessalians. 
who  ."^crvcd  with  him,  ow«l  the  Thebans  an  hundred  talents, 
This  instrument  he  gave  to  the  Thcssalians  as  a  cancellation 
of  their  debt.  On  the  restoration  of  the  Thebans,  ttwj 
demanded  the  payment  of  the  debt  as  still  due  and  owiiq 
them.  The  case  was  referred  to  the  Amphictj'onic  Council 
and  their  decision  is  understood  to  have  been  in  favour  of  tbt 
Thessalians.  QuintiHan  makes  a  number  of  objections  to  tbt 
validity  of  the  ^ft.  by  Alexander,  and  offers  some  importan 
arguments  in  favour  of  ti»c  demand  of  the  Thebans.  T< 
all  of  these  objections  and  ailments,  Puficndorf  suggest! 
answers,  and  opposc3  tile  demand,  on  the  following  grounds 
1st,  that  the  seizure,  being  made  in  solemn  war,  was  a  jus 
one  \  3nd,  that  the  right  acquired  by  war,  to  a  thing  taken  ii 
war,  is  a  valid  title,  and  must  be  so  regarded  in  civil  law 
3rd.  that  the  restoration  not  being  provided  for  in  tlic  treaty 
of  peace,  everything  is  left  to  the  possessor  as  his  own  ;  4tli 
that  in  capturing  Thebes,  Alexander  captured  the  action 
debt  due  to  Thebes,  which  he  might  cither  retain  himself  01 
transfer  to  another ;  5th,  that  the  conquest  destroyed  the  for 
mcr  body  politic  of  Thebes,  and  tlie  new  commonwcoltl 
established  by  Ca^sander  did  not  succeed  to  tlie  rights  of  thi 
one  destroyed  by  Alexander ;  and  6th,  that  the  Tlwjssalianj 
had  obtained  the  instr\mient  in  no  unjust  manner,  it  havinj 


been  givL-n  to  them  by  one  who  had  obtained  it  by  tlic  right 
of  coniiuc5t  Jurists  have  generally  sustained  the  supposed 
(ieci»«n  of  the  Amphictyons,  on  the  ground  of  the  complete 
conquest  of  Thebes,  and  l]iat  Alexander  became  the  univer- 
sal successor  of  the  conquered  State,  but  rot  on  the  ground 
of  the  mere  capture  of  the  documentary  evidence  of  the  debt 
The  instruments  cannot  be  regarded  as  the  debt,  because  a 
creditor  may  recover  his  debt,  though  the  instruments  be  lost 
or  destroyed ;  they  arc  means,  but  not  the  only  means  of 
proving  that  it  exists.  It  is.  therefore,  held  that  the  mere 
fact  of  the  conqueror  possessing  himself  of  tlic  documents, 
relating  to  incorporeal  rights,  does  not  give  to  him  the  pos- 
aession  of  the  rights  themselves  ;  and  as  his  rights,  as  derived 
from  militar)*  force,  are  simply  those  of  possession,  it  is  not 
competent  for  him  to  bestow  upon,  or  transfer  to  another, 
what  he  cannot  physically  take  possession  of  himself.' 

I  (>.  There  is  one  species  of  movable  piwperty  belonging 
to  a  belligerent  State  which  ts  exempt,  not  only  from  plunder 
and  destniction,  but  also  from  capture  and  conversion,  viz.: 
State  papers,  public  archives,  historical  records,  judicial  and 
legal  documents,  land  titles,  etc.,  etc.  While  the  enemy  is 
in  po«)session  of  a  town  or  province,  he  has  a  right  to  hold 
such  paper*)  and  records,  and  to  use  them  in  regulating  the 
government  of  his  conquest ;  but  if  thi.<)  conque*it  i<t  recovered 
by  the  original  owner  during  the  w.ir,  or  surrendered  to  him 
l^  the  treaty  of  peace,  they  should  be  returned  to  the 
authorities  from  whom  they  were  taken,  or  to  their  suc- 
cessors. Such  documents  adhere  to  the  Government  of  the 
place  or  territory  to  which  they  belong,  and  sliould  always 
be  transferred  with  it.  None  but  a  barbarous  and  uncivilised 
enemy  would  ever  think  of  destroying  or  withholding  them. 
The  reasons  of  this  rule  are  manifest.  Their  destruction 
would  not  operate  to  promote,  in  any  respect,  the  object  of 
the  war.  but,  on  thf  contrary,  would  produce  an  animosity 
and  irritation  which  would  extend  beyond  the  war.  It  would 
Inflict   an  unnecessary  injury    upon  the  conquered    without 

'  QuimilUn,  !Hxt.  Oral.  lib.  v.  cap.  x. ;  Puffcndorf,  <te  Jur.  Ma.  tt. 

If  .lib.  viii.  cipi  vi.  (  23  ;  Pfclffcr,  Daa  Rtiht  der  Krugseroberung, 
i6s-rSo ;  Umtnlpgtr,  Din.  de  Ocmbati'oNt  BtlUea.  p.  j8  ;  Phillimorc, 

\  t»L  /jnf,  vol.  iii.  %\  $61.  56Z  ;  llelftcr,  Drmt  InUrnnttonul,  %  134; 
Scbmiluit,  Sapoieon  unddrr  Kur,  pp.  74,83 ;  Tltlman,  Utbtrde*  Buitd 
der  Amfi^  p.  1  jj- 
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any  benefit  to  the  conqueror.  Moreover,  such  archives 
records,  and  papers,  often  constitute  the  basis  and  cvidcntc 
of  private  property,  and  their  destruction  would  be  a  useless 
destruction  of  private  property  ;  in  other  words,  it  would  be 
an  injury  done  in  war  beyond  the  necessity  of  war,  and  there- 
fore, illegal,  barbarous,  and  cruel.  The  same  reasons  apply 
to  carrying  them  off  and  wilWiolding  them  from  their  proper 
owners  and  legitimate  use.' 

I  la  Some  have  contended  that  the  same  rule  applies  to 
public  libraries  and  to  all  monuments  of  art  and  models  of 
taste.  But  there  is  an  obvious  distinction  in  the  two  cases. 
No  belligerent  would  be  justifiable  in  destroying  tempk*. 
tomb.'i,  statues,  paintings,  or  other  works  of  art  (except  so 
far  a.s  their  destruction  may  be  the  accidental  or  nectssaiy 
result  of  military  operations).  But,  may  he  not  seize  and 
appropriate  to  his  own  use  such  works  of  genius  and  taste 
as  belong  to  the  hostile  State,  and  are  of  a  movable  charac- 
ter ?  This  was  done  by  the  French  armies  in  the  wars 
conquest  which  followed  the  revolution  of  i/iJg.  The  prac- 
tice was  condemned  by  the  English  writers  of  that  age,  but 
this  condemnation  seemed  rather  the  result  of  national  preju- 
dice than  sound  reasoning.  The  acquisitions  of  the  Parisian 
galleries  and  museums  from  tlie  conquest  of  Italy  were  gene* 
rally  obtained  by  means  of  treaty  stipulations,  or  forced  con- 
tributions levied  by  Napoleon  on  the  Italian  princes.  They 
arc  equally  condemned  by  the  iCngHsh  historians.  It  should 
be  remembered  that  but  few  of  the  masterpieces  taken  from 
Italy  were  in  their  original  places,  or  in  the  possession  of 
their  original  owners.  We  need  hardly  mention  the  Apollo 
Belvidere,  the  Dying  Gladiator,  the  Venus,  tlie  I-aocoon,  Ihu 
Bronze  Horses,  etc.  Major  Henry  Lee,  an  American  writer 
of  great  ability,  discusses  this  question  in  his  '  Life  of  Napo- 
leon,' and  deems  these  forced  contributions  as  not  only  justi- 
fiable by  the  laws  of  war,  but  as  highly  creditable  to  the  con- 
queror, as  adding  grace  and  refinement  to  the  warfare,  and 
as  reflecting  lustre  on  the  French  arms,  by  harmonising  the 
rudeness  of  military'  fame  with  the  softer  glories  of  taste  and 
imagination.  It  is  proper  to  remark,  however,  that  other 
distinguished  and  impartial  writers  dissent  from  the  forego- 

'  Real,  S(i*fut  i/u  CanvtriumeMt,  loroe  r.  ch,  ii.  ;  Lcibei,  P&htutU 
Ethiss,  ^  v'n.  %  2%  ;  Hello,  Dtrecko  Inlenieuifnal,  pt.  ii.  np.  iv,  f  & 
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ing  opinion,  and  regard  tfiis  species  of  military  contribution  as 
an  abuse  of  the  power  of  concjutst,  and  contrary  to  the  usages 
of  modem  civilised  warfare.  On  the  invasion  of  France,  in 
iSi  5,  the  pictures,  statues,  and  other  moniimcnts  of  art,  col- 
lected from  other  countries,  as  spoils  of  war.  or  acquired  under 
treaties,  were  seised  and  distributed  among  the  allies.  Inthe 
debate  in  the  British  House  of  Commons,  February  aoth,  Ii;i6. 
Sir  Samuel  Romilly,  speaking  incidentally  of  this  proceeding, 
stated,  that  '  it  wa*  not  tnie  that  the  works  of  art,  deposited  in 
the  museum  of  the  Louvre,  had  all  been  carried  away  as  the 
«poib  of  war ;  many,  and  the  most  valuable  of  them,  had  be- 
come the  property  of  France,  by  express  treaty  stipulations ; 
and  it  was  no  answer  to  say,  that  these  treaties  had  been  made 
fKcessar}'  by  unjust  ag^^ssions  and  unprincipled  wars,  because 
there  would  be  an  end  of  all  faith  between  nations,  if  treaties 
were  to  be  held  not  to  be  binding,  because  the  wars  out  of 
whkh  they  arose  were  unjust,  especially  as  Uiere  could  be  no 
competent  judge  lo  decide  upon  the  justice  of  llie  war,  but  the 
nation  itself.  By  whom,  too,  was  it  tlial  this  supposed  act  of 
justicc.and  this  "  yreat  moral  lesson,"  as  it  was  called,  had  been 
read  ?  By  the  very  Powers  who  had.  ,^t  different  times,  abetted 
France  in  these,  her  unjust  wars  !  Among  other  articles  car- 
ried from  Paris,  under  the  pretence  of  restoring  them  to  their 
rightful  owners,  were  the  celebrated  Corinthian  Horses  which 
had  been  brought  from  Venice  ;  but  how  strange  an  act  of 
justice  was  this  to  give  them  back  their  statues,  but  not  to 
restore  to  them  those  far  more  valuable  possessions,  their 
tcrTitor>*  and  their  republic,  which  were,  at  the  same  time, 
wrested  from  the  Venetians  ?  But  tlie  reason  of  this  was  obvious: 
the  city  and  territory  of  Venice  had  been  transferred  to  Aus- 
tria b>*  the  treaty  of  Campo  Formio,  but  the  horses  had  re- 
mained the  trophy  of  France ;  and  Austria,  whilst  she  was 
thus  hypocritically  reading  this  moral  lesson  to  nations,  not 
only  quietly  retained  the  rich  and  unjust  spoils  she  had  got, 
but  restored  these  splendid  works  of  art,  not  to  Venice,  which 
had  been  despoiled  of  them,  the  ancient,  independent,  repub- 
lican Venice,  but  to  Austrian  Venice, — to  that  country  which, 
in  defiance  of  all  the  principles  which  she  pretended  to  be 
acting  on,  she  still  retained  as  a  part  of  her  own  dominions.' 
On  an  examination  of  all  that  has  been  said  and  written  on 
this  subject,  and  weighing  alt  the  circumstances  connected 
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with  the  formation  and  >ipulJatton  of  the  rich  museum  of  the 
Louvre,  \\c  Hiiiik  the  impartial  judge  must  conclude,  either 
that  such  works  of  art  are  legitimate  trophies  of  wur.  or.  that 
the  conduct  of  tlic  alUcd  Powers,  in  1815.  was  tn  direct  vtft- 
lation  of  the  law  of  nations.  It  is  impossible  to  avoid  one  or 
.the  other  conclusion.' 

S  ti-  But  whatever  may  be  the  decision  of  the  question 
respecting  the  right  of  tlic  conqueror  to  seize  or  levy  upon 
such  trorks  of  art  and  taste,  belonging  to  the  hostile  State,  lA 
come  under  the  denomination  of  movable  or  personal  pn> 
pcrty,  it  is  the  modem  usage,  and  one  which  has  acquired  the 
force  of  law.  that  such  works  cannot  be  wantonly,  or  unnc> 
cesaarily,  destroyed,  and  that  all  structures  of  a  civil  character.  " 
all  public  edifices,  devoted  to  civil  purposes  only,  all  temples 

'  Assuming  that  these  objects  of  art  were  seiaed  by  i)uonap.-irto,  contnry 
to  the  law  of  n:\iions,  it  is  not  so  cleitr  that  the  allied  Fower«  violntrd  tlul 
law  in  restoring  the  s.im«  objects  to  those  people  to  whom  tliey  frtrme*!  3 
proud  inheritance.  The  nhjcfts  were  not  the  fruit  of  Krcnch  indunry, 
nor,  on  the  above  assumption,  tncre  they  rightly  ihc  pii>perty  of  the^ 
Krtmrh  nation.  The  allied  armt«t  entered  Pan*  under  a  military  eo«- 
ventinn  (July  3,  iSrj)  which  Ihcy  had  concluded  with  oHneen  of  tlM 
existing  Govemmeni.  Article  m' of  thai  convention  dctcmiines  tbUt 
'  Lea  propriiit^»piibUt|iic5,il'exceptioudcccllesqiiionlr:i[iport.'i  la  guerre, 
snit  qu'elles  apparliennent  au  Gouverticment,  w>it  qu'elles  d^pcadeal 
de  I'autoritd  niunicip;ilc,  aciont  rcspcet&s,  ct  les  Pui<>sance»  alli^ 
i)'intciviendronl  en  aucunc  manniic  dans  leiir  administration  cl  geiitma.' 
The  IJuke  of  Wellington  s.ijs  [Disp..  July  1815). '  1  positively  dcoy  tbU 
this  article  icfcmd  at  all  to  ilie  museums  or  galleries  of  pictures.'  Tfai 
French  commissioners  in  the  ont;uictl  dr^ft  had  proposed  to  i>runtlc  foi 
this  description  of  property,  but  Prince  JHuchcr  would  not  consent  10  ft, 
as  he  said  there  were  pictures  in  the  gallery  which  hiid  been  taken  Tron^ 
I'njssia.  It  w.-u  finally  agreed  between  all  parlies  that  the  ijtM^ation  of  ihi 
muneiimn  and  objects  i>r  art  gliould  be  rcacn-rd  foi  ilic  dcciaiun  of  th< 
allied  monaicbs  when  ibey  should  arrivcin  Paris.  The  Duke  of  WcUlae- 
ton  refers  to  tbU  ;  writing  10  DIuchcr  to  prevent  the  dcstnictioo  of  ttu 
Bridge  of  Jena,  contemplated  by  the  latter,  he  says. '  Considering  th( 
bridge  as  a  monumrni,  I  beg  leave  to  observe  that  its  tmmcdWi 
destruction  is  inconsistent  with  the  promise  made  to  the  commissiociersi 
during  the  ncgnii^iiions  of  the  convention,  *i{.  that  the  nvimiiDrnts 
museums.  &c.,  should  l)c  resers-ed  for  the  dec iMon  of  the  allied  sovcrctgm.' 
]->i(lcntly  'tic  (ommhshttrra  <nnuder€d  that  tkf  atHfd  army  htu(  a  rwjrhi 
lo  tkt  <onUnti  e/ Iht  muKum,  and  they  made  an  attempt  to  save  thetn  by 
an  aiticle  in  the  convention.  The  claim  of  the  allies,  through  the  rejec- 
tion of  the  article,  was  broadly  advanced.  No  works  of  native  iodusir 
were  demanded  or  seiied  by  ibem.  It  was  not  a  question  of  the  allm 
Powers  being  at  w.ir  with  Ktantc.  Actio;;  as  the  police  nf  Kurope,  ihe^l 
caused  restoration  of  certain  works  of  ait  that  had  been  actiuire*!  A 

to  international  law.     There  is  an  obvioiiN  dirVurenre  bcmern   u  ; 

the  traveller,  ami  ^car^^ing  (lie  thief  who  halt  despoiled  hinL  Imi  un 
is  lo  distingiiiith  the  thief  Irom  the  captor^  That  is  a  fiave  dnlieult 
snd  one  evidently  fielt  by  Sir  .S.'unuel  Romilly. 


of  rcl^ion,  monuments  or  art,  and  repositories  of  science, 
are  to  be  exempt  from  the  operations  of  war.  ■  If  the  con- 
qnoror,'  says  Kent,  •  makes  war  ujion  monuments  of  art  and 
models  of  ta-stc,  he  violates  the  modern  usages  of  war,  and  is 
sure  to  meet  with  indignant  resentment,  and  to  be  held  up 
to  the  general  scorn  and  detestation  of  the  world.'  As  ex- 
amples under  this  head,  we  may  refer  to  the  conduct  of  the 
British  forces,  in  1814,  in  destroying  the  capttol,  president's 
house,  and  other  civil  public  buildings  ^i^d  the  naval  monu- 
ment at  Washington.'  and  that  of  Blucher,  in  1815,  in  de- 
stroying the  ornamental  trees  of  Paris,  and  planning'  the 
destruction  of  the  Bridge  of  Jena,  and  the  Pillar  of  Austcrlitz." 

*  ll  is  1A  be  rcfp'«tTed  ihat  this  event  aflbrds  an  example  of  the  viola- 
tion of  Vira  principle  ofthi;  laws  of  war  : — i.  That  private  or  non-military 
butliiingi  be  respected.  2.  Th»l  llie  eflorts  of  commanJcrs  i>c  employed 
to  ksAcn  the  cstlamicici  of  w.irfart,  and  Ihat  the  cxeitions  of  bcHigcrcnls- 
be  nut  dtiectcd  ag'tnul  unofTcnitint;  individti.ils.     The  nivxl  niscn;tl,  ,ind 

Ibom  whence  ihe  lliili^h  troops  were  fired  upon,  after  they  were 
1  to  be  in  guicl  possession  of  the  cily)  were  destroyed,  and  sudi 
IryctioB  i»  justihabic,  but  the  destniction  vf  the  civil  public  buildinffs 
can  unly  be  defended  [if  at  all)  on  the  ground  of  reprisal ;  (he  Americans 
in  the  Diiddke  uf  Dcccint>cr  had  set  fire  to  a  town  in  Canada,  and 
had  thereby  driven  the  inluibitanls  inin  (lie  open  rmiiitry  amidst  all  ihe 
scwitttcs  uf  *  Caivadian  winter  ;  moreover,  on  anotticr  occauon,  when 
YtKJc,  the  capital  of  Upper  Canada,  was  in  their  occupation,  they  had 
burnt  the  public  buildings  and  taken  possession  of  the  private  propcny 
of  the  ^ovemor. 

*  The  demolition  of  the  Dridgc  of  Jena  was  stopped  bjr  order  of  the 
Emperor  Alexander,  al^er  the  Dukecf  Wellington  had  in  vain  interposed. 

*  Tolson,  JLaw  e/  Nations,  sec.  6  ;  Kent,  Com,  ith  /Im,  /.■nv,  voL  i. 
P-  95  ;  /^mrricait  Stalt  PaptrSt  vol.  iiL  pp.  693,  ^KH  i  Han^rd,  Pariiit- 
mtattary  Pebntts,  vol  xxx.  p|i.  526,  527  ;  Alison,  Hist,  of  Europe,  voL  iv. 
pu  %xx  '■  KKjuclmc,  licrechu  Pu/i.  Int..  lib.  i.  tiL  i.  cap.  xii. 

For  other  examples  ciiiiccrninii  siructurcs  of  a  civil  character,  vremay 
meniioD  that,  in  1799,  General  Ilrune  dcclaicd  to  the  IJuVc  of  York  that 
It  wnuld  he  contraij-  10  the  l.iws  of  war  for  the  lailcr  to  destroy  the  dvkcs 
ia  lluUand  and  inundate  th^I  country,  if  such  act  would  not  be  bcne^cial 
to  hn  tiwn  forces  or  deiritncnia]  to  those  of  the  enemy. 

Aj^iD.  in  1815,  the  I3niish  soldiers  nere  forbidden  to  cut  the  trees 
artiich  Hormcii  the  avenues  in  (he  Bois  de  Boulo^e,  or  even  10  lie  their 
horbet  to  tbcm.    (Wellington,  DitfialciifJ.) 

Ilui  in  1S70,  the  Pnii^bians  tonMdering  ihat  itie  operaiiona  of  a  siege 
could  not  fad  to  occupy  »]me  weeks,  euiayed  the  pLin  o(  '  simple  boni- 
Ittrdment '  on  Sira&burs,  a  rkh  and  populous  city,  witli  a  feeble  garrison  ; 
taicwine  that  it  would  have  to  defend  itself  on  the  rampans  in  open 
*dA  they  thoU{fht  that  sucll  bombardment  lui^hl  force  the 
ilant<  t"  imiiicc  the  Commandant  to  surrender.  A  bomb.irdinpnt 
kt'S  "'lessly  for  two  days,  durinp  which  time  the  fainou* 

librw>  -  Gallery  and  other  public  buildings  were  destroyed. 

The  rocS  .11  \!\t  (.dihedral  iras  biiml.  and  the  criss  on  the  towrr  Mruck 
by  a  «h«IL  But  ax  thtx  bombardment  did  not  have  the  evncirtcd  result,  the 
Pruuiaaft  cenunenced  the  re^tar  si^e  opcratinos,  and  uiereu^a  tpated, 
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I  12.  Private  property  on  land  is  now,  as  a  general  rule  of 
war,  exempt  from  seixure  or  confiscation  ;  and  this  general 
exemption  extends  even  to  cases  of  absolute  and  imqualifictl 
conquest.     ICvcn  where  the  conquest  of  a  country  is  confirmed 
by  the  unconditional    relinciuishmcnt  of  sovereignty  by  the 
former  owner,  there  can  be  no  general  or  partial  transmuta- 
tion of  private  property,  in  virtue  of  any  rights  of  conquest. 
That  which  belonged  to  the  Government  of  the  vanquished, 
passes  to  the  victorious  State,  which  also  takes  the  place  of 
the    former   sovereign,  tn  respect    to    the   right  of  eminent 
domain  ;  but  private  rights,  arid  private  property,  both  mova- 
ble and  immovable,  arc.  in  general,  unaffected  by  the  opera- 
tions of  a  war,  whether  such  operations  be  limited  to  mere 
military  occupation,  or  extend  to  complete  conquest.     Some 
modem    text-writers — Hautefcuille,  for   example, — contend 
for  the  ancient  rule,  that  private  property  on  land  is  subject 
to  seizure  and  confiscation.     They  are  undoubtedly  correct 
with  respect  to  the  general  abslratl  rigfa,  asdeduced  from  the 
law  of  nature  and  ancient  practice ;  but  while  the  general 
right  continues,  modem  usage,  and  the  opinions  of  modem 
text-writers  of  the  highest  authority,  have  limited  this  right 
by  establishing  the  rule  of  general  exemption.    The  private 
property  of  a  sovereign  is  considered  in  tlie  same  light  a.s  that 
of  any  otlier  individual' 

S  13.  But  it  must  also  be  remembered  that  there  are  many 
exceptions  to  this  rule,  or  rather,  that  the  rule  itself  is  not,  by 
any  means,  absolute  or  universal.*  The  general  theory  of 
war  is,  as  heretofore  stated,  that  all  private  property  may  be 
taken  by  the  conqueror,  and  such  was  the  ancient  practice. 

ihe  town  itself  as  much  as  possible.  £vm  th«a  they  shelled  one  of  the 
tower*  of  ilic  Cathedral,  on  which  the  French  had  establish^  an  otwer- 
vatory.    fHdwardt,  Gtrmantm  /•'ramt.) 

'  PufTendorf, d!f  7»r^  A.W.  ft  C/itk/.,  lib.  viii.  ch.  vi.  J  jo;  Heffter, 
Droit  Internatianal,  %  133 ;  Manens,  Pr^is  Hu  Drmt  lin  Gtns,  j  282  • 
Hautefeuille,  I>ei  Natiom  Neulres.  lii.  vii.  ch.  i. 

*  The  Franco* Austrian  campaign,  tS$9,  aAbrds  xtt  example  of  tbs 
manner  in  which  war  may  be  carried  on  without  causing  ruin  10  the  sur- 
rounding country.  '  Preserve,'  said  Napoleon  IIL,  when  addressing  his 
tineas, '  thnt  strict  discipline  which  is  the  honour  of  the  aimy.  Here — 
forget  it  noi^lhcre  arc  no  other  enemies  than  those  who  li^ht  arainst 
yoM  in  b:itt1r ; '  and  well  was  that  order  obc>-ed.  On  the  other  band, 
during  the  American  Ci%-il  War,  <>neral  Sherman  on  his  memorsblfl 
march  10  the  ^ea  through  the  C^ulf  State*  in  r!i64,  (ctied  private  pro* 
perty  a»  booty,  an<l  dev.iet.itcd  the  whole  country  through  which  hd 
passed.  Ttiis  act  doubtlessly  accelerated  peace  in  a  very  materul  dtgrctt 
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But  the  modem  usage  is,  not  to  touch  private  property  on 
lantl,  without  niakin};  compensation, except  in  certain  specified 
cases.  These  exceptions  may  be  stated  under  three  general 
beads:  ist,  confiscations  or  s^cizurcs  by  way  of  penaltj-  for 
tnilitary  offences ;  and,  forced  contributions  for  the  suppttrt 
of  the  invading  .irmies.  or  a.s  .in  indemnity  for  the  expenses 
of  maintaining  order,  and  affording  protection  to  the  con- 
qucrrd  inhabitants;  and  3rd.  property  taken  on  the  field  of 
battle,  or  in  storming  a  fortress  or  town. 

1  14.  In  the  first  plact:,  wc  may  seize  upon  private  pro- 
perty, by  way  of  penalty  for  the  illegal  acts  of  individuals,  or 
of  the  community  to  which  they  belong.  Thus,  if  ao  indi- 
vidual be  guilty  of  condvict  in  violation  of  the  laws  of  war, 
wc  may  seize  and  confiscate  the  private  property  of  the 
oAendcr.  So  also,  if  the  offence  attach  itself  to  a  particular 
community  or  town,  all  the  individuals  of  that  community  or 
town  arc  liable  to  punishment,  and  wc  may  cither  seize  upon 
their  property,  or  levy  upon  them  a  rctahatory  contribution, 
b>'  way  of  i>enalt>*.  Where,  however,  we  can  discover  and 
secun:  the  individuals  so  offending,  it  15  more  just  to  inflict 
the  punishment  upon  them  only ;  but  it  is  a  general  law  of 
war,  that  communities  are  accountable  for  tht;  acts  of  their 
individual  members.  This  makes  it  the  interest  of  all  to 
discover  the  guilty  persons,  and  to  deliver  them  up  to  justice. 
But  if  these  individuals  arc  not  given  up,  or  cannot  be  dis- 
covered, it  is  usual  to  impose  a  contribution  upon  the  civil 
authorities  of  the  place  where  the  offence  is  committed,  and 
these  authorities  raise  the  amount  of  the  contribution  by  a 
tax  levied  upon  their  constituents.* 

I  15.  In  the  secuftd  place  wc  have  a  right  to  make  the 
enemy's  country'  contribute  to  the  expenses  of  the  war. 
Troops,  in  the  enemy's  country,  may  be  subsisted  cither  by 

'  In  1870  th*  Germans  levied  conuibutions  in  money  on  many  towns  of 
France,  (be  prtncipl«  adopts  by  Ihcm,  a|>|>ar«nUy,  betnj;  uiat  townf 
cflering  resiManec,  or  throiring  obsUcies  in  the  way  of  the  tnvud«r»,  were 
bavUy  6ncd,  whifc  peaceful  towns  v,-cre  held  cxampl.  TTms  Ukppc  was 
ftned  3.000/.  forafcwshoi»lircrf  from  a  Kren<:h  ttcimcr  at  some  Pni'^&iana. 
Ncvcrtbclcii^  sometownt  whicb  had  otTeitd  rcsisUace,  but  whidi  had 
Iwcn  i^vcrcly  Lombzrdcd,  such  3S  SliMiburg  and  P^ronnc,  were  ap.ircd. 
(^.AimAs,Gtri'ia'isii*Fran{f.)  TIktc  t!t  no  doubt  but  that  theGc^na^s\^c^c 
ptMiixd  in  levying  a  tine  oti  Dicpfc,  but  the  principle  of  pimiahm^-  on 
im-acled  toim  for  its  ruistance  (if  the  (-iincliuioti  of  tne  above  wTilcr  be 
currect)   b   inconu^tcnt  with  the  nilo  of  civilUation.     Sec  chup.  xx., 

ill. 
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regular  magazines,  by  Forced  requisitions,  or  by  AuthoriM^ 
piila^tL  II  is  not  always  politic,  or  even  possible,  to  prm'ide' 
regular  magazines  for  die  entire  supplies  of  an  army  durii^ 
the  active  operations  of  a  campaign.  Where  this  cannot  be 
done,  the  general  is  oblij;e<l  cither  to  resort  to  miUtar>'  aijui- 
sitions,  or  to  entrust  their  subsistence  to  the  troops  them- 
selves. The  inevitable  consequences  of  the  latter  system  are 
universal  pillage,  and  a  total  relaxation  of  discipline:  tine 
loss  of  private  properly,  and  the  violation  of  individual 
rights,  arc  usually  followed  by  the  massacre  of  straggtii^ 
parties,  and  the  ordinary  peaceful  and  non-combatant  inhabi' 
tant»  are  converted  into  bitter  and  implacable  enemies.  The 
system  is,  therefore,  regarded  as  both  impolitic  and  unjust, 
and  is  coming  into  general  disuse  among  the  most  civilised 
nations— at  least  for  the  support  of  the  main  army.  In  case 
of  small  dctachmenU:,  where  great  rapidity  of  motion 
requisite,  it  sometimes  becomes  necessary  for  the  tix>o(>s  tc 
procure  their  subsistence  wherever  tliey  can.  In  such  a  case, 
the  seizure  of  private  property  becomes  a  necessary  conse- 
quence of  the  military  operations,  and  is.  tlierefore,  unavoid- 
able. Other  cases,  of  similar  character,  might  be  mentioned 
But  even  in  most  of  these  special  and  extreme  cases,  provi- 
sions might  be  made  for  subsequently  compensating  the 
owners  for  tlic  loss  of  their  property.' 

i  i6.  In  the  invasion  of  the  Spanish  peninsula,  Napoleoi 
had  to  choose  between  methodicil  operations,  with  ]irovi< 
stons  carried  tn  the  train  of  his  army,  or  purchased  of  th< 
inhabitants,  and  regularly  paid  for,  and  irregular  warfait* 
supplying  liis  troops  by  forced  requisitions  and  pillage.  Th« 
former  was  adopted  for  some  of  the  main  armies,  moving  « 
prescribed  lines,  and  the  latter  for  the  more  active  masaca 
Soult  and  Suclict,  tn  favourable  parts  of  the  countr>-,  suc< 
ceeded  for  a  considerable  length  of  time,  in  procuring  regulai 
supplies  for  their  armies,  but  most  of  tJic  French  gcneralj 
obtained  subsistence  for  their  troops  mainly  by  pillage 
Napoleon,  at  St.  Helena,  attributed  most  of  his  disasters  Id 
the  animasities  thus  crealed  among  the  Spanish  people.' 

•  Jomini,  TaHean  Amdytique^  ch.  ii.  sec.  i,  an  xiii.  ;  Mallecic,  Efewt. 
Mil  An  and  Sd^nu,  ch.  iv.  ppi,  90,  91  ;  Scoii.  Gewnt/  Ot-ders,  Na  358, 
Noitmher  2S>  '847  ;  /*''/-  No,  39s.  December  31,  1S47. 

'  N.ipokon,  Memoirs  of  St.  Htlena. 

On  ihc  principle  (hat  wars  should  be  mjde  to  pay  for  ibenuclv 
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I  17.  Upon  the  invasion  of  Mexico  by  the  armies  of  the 
United  Stales,  in  1S46,  the  commanding  generals  were,  at 
first,  instructed  to  abstain  from  appropriating  private  pro- 
perty to  the  public  um:  without  purchase,  at  a  fair  price  ;  but 

m  principle  which  Vaticl  supiwrts — Buonaparte  tried  to  save  France  from 
(rtHi  lixcs  by  making  'argv  rrquisiiions  on  tht  enemy.  In  r8o6,  afierlhe 
tMltk  of  Jc«^i  l>e  c.-ttiscd  Pmssi^ik  to  pav  upwnrds  of  a  hundred  million 
firju'-i.  After  Such«>  conqoew  of  Valenon  in  1811  ihat  country  waa 
Tor  '  -  T  ~y  hfiy  thousand  francs,  together  with  an  addiliontJ  two 
hi  ■'!»  francs  for  the  me  of  the  artny. 

.  i.v  i'L,^c  of  Wdtington.  on  the  other liand,  uras  adverse  to  requiii- 
tions,  boUi  wheti  he  was  in  the  I'cninsula  and  when  he  wxt  in  Knuice, 
■kluivgh  they  cuuld  not  alwray»  be  avoided.  After  the  battle  of  Waterloo 
his  army  rccclwd  their  provisiooi  «nd  for.^e  by  rcijtiiiition  on  the 
coontry.  but  in  every  ca«e  upMi  regular  receipts  by  Ibc  commisaioners 
otUched  (u  bis  uoope  ;  thii  vraa  done  not  with  the  view  of  paying;  for 
what  had  bc«n  received,  but  in  order  to  avoid  abu»e  nnd  plunder,  and 
w  restrict  tbc  rc<^utiition  to  (bod  and  forage  only — both  strict  necessaries. 

Althuu^h  rcqui&iiiofls  arc  permissible,  ihc)'  arc  dcin>irali>ini;,  ;md 
leave  «  atii^E  in  the  memorv  of  the  inhabitants  who  have  hern  furred 
Ko  cnntributc  During  the  Franco- German  war.  1^70,  the  French  liCrine- 
tilBCStoak  away  the  municipal  papcra  of  a  town  in  order  that,  should 
ibc  town  fall  into  the  hands  of  tlic  enemy,  the  latter  might  not  be 
able  to  ascenain  the  taxation,  or,  consequently,  be  able  to  know  how 
\u^  a  rcquiiMiion  ihc  town  inicht  bear.  (Ku&icll,  Hutry  »f  last  tVar.) 
The  I*m»iians  on  eniering  French  towns  or  villajrcs  oiLcted  their 
Iroopi  on  the  inhabiiAnis,  writing  in  chnlk  on  the  dnor  of  e-ich  house  the 
mpffW*  of  soldiers  to  be  provided  for  within.  When  there  vas  time  for 
4o4ag  thictn  in  an  orderly  manner,  rc<juis>iion5  were  aililresw-il  (»  ihc 
nwyer,  ana  by  him  given  out  to  private  mdividuals ;  ii  was  for  the  perwin 
4C(ecutii>K  the  requisitions  to  obtain  payment  from  the  mayor,  who  tfene* 
imllj  did  pay  in  whole  or  in  part  out  of  the  local  funds,  looking,  on  behalf 
«tf  us  commune,  to  the  State  for  future  indemniAcation.  Rc<]ui*itions 
««fe  issued  for  c»ery  imaginaWe  ihmK  Hor«e«hne»  wfcrc  constantly 
tlw  object  nf  retiui&itions,  and  on  the  great  lines  of  march  blacksimiihs 
9UMU  erery where  impressed  into  the  Prussian  service. 

According  to  Dlunischli,  invndcrs  are  entitled  to  claim  from  the 
Invaded,  lodtflng,  food,  and  drink,  fuel,  clothing  and  carriage  The 
Prviatxiift  did  not,  as  a  nile.  call  »i)on  the  enemy  to  provide  clothing  for 
fbem,  alttuwgh  a  quantity  of  rloih  wa;  requisitioned  at  KIbceuf,  Lmiflera, 
mod  olber  tcnrm  \  ooau  and  sncks  were  sometimes  requisitioned,  and  laie 
m  the  campaign,  horses  were  \-ery  fretiuenily  demanded.  In  theory 
mHHng  was  taken  for  wtiicb  a  receipt  was  not  jfiien,  but  this  rate  ofleii 
ijralEeaown  in  practice. 

An  idea  jioi  abroad  that  the  Germans  wouki,  on  the  conclusion  of 
peace,  redeem  the  retiuifition  papers.  This  supposition  may  have  had  rts 
ATi^in  in  the  fact  th^t  during  the  invasion  of  1  792  the  reoui^sitiorit  iK«u(!d 
by  the  Duke  of  Bnmswick  were  in  the  name  of  Louis  XVl.,  and  not,  as 
diinet;  the  abt»vewar,  in  that  ol  German  Generals,  or  of  Commanders  of 
detaued  corpis.  These  ofHcials  alnne  possessed  the  right  to  issue  requisi- 
tMMv     (Kdward*,  Germans  in  Franet.) 

Tlw  rr({U!«iti()t)s,  made  daily,  by  the  Cermnns,  while  in  occupation  of 
VcrsAiUes,  were  as  follows  :--i3a^ooo  loaves  of  bread,  Xo/x)o  pounds  of 
meat,  y>fioo  pounds  of  oats,  37/)oo  pounds  of  rice,  7^000  pounds  of 
niasted  ceSee,  4/x»  pounds  of  salt,  ao/xo  litres  of  wine,  and  500^00 
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subsequently,  instructions  of  :i  severer  character  were  issued 
It  was  said  by  the  Americnn  Secretary  of  War  (Mr.  Marcy) 
that  an  invading;  army  had  the  unquestionable  right  tu<lia* 
its  supplier  from  the  enemy  without  paying  for  them,  and  to 
require  contributions  for  its  support,  and  to  make  the  enemy 
feci  tlie  weight  of  the  war.  He  further  observed,  that  upon 
the  hberal  principles  of  civilised  warfare,  either  of  three 
modes  might  be  pursued  to  obtain  supplies  from  the  enemy: 
frst,  to  purchase  them  in  open  market  at  such  prices  as  the 
inhabitants  of  the  country  might  choose  to  ex-ict ;  second,  to 
pay  the  owners  a  fair  price,  without  regard  to  what  they 
themselves  might  demand,  on  account  of  the  enhanced  value 
resulting  from  the  presence  of  a  foreign  army  ;  and,  tkird,  to 

cic^ars.  Other  rei|ui^ili«n»  w'Cr«  made  as  icquircd.  In  theory  none  ans 
to  Ih  made  iiiilusb  tlic  demand  was  in  wilting,  bui  the  Krcncn  coiii[dam 
ihai  verbal  icquiaitions  were  o{;cn  made.  Kunbcr,  thc>' say  that  aliboniih 
every  written  demand  shniild  hnvc  borne  the  vistZ  of  the  German  General 
comraandinj;  ihcpUcc,  the  xniavixi  not  phccd  on  by  him,  but  at  bb 
ofBce,  by  undcr-oniccrs  or  noldicr.t.  These  Kritntcd  it  to  the  first  coiner, 
iirtl  thereby  a  ureiit  disadvantit^e  wiis  cnuxed  in  the  invaded,  for  every 
Tcru^iil  la  rtimply  with  a  reqiiisition  became,  not  a  refusal  lo  ihc  bcxitr, 
but  a  refusal  to  the  Commander-in-Chief.  (Dc]eri>t,  Vtrsailles.)  Re^ita- 
stiions  were  also  levied  by  ihc  French  troops  on  their  own  couniryincn. 
Edwards  (iiertiniHT  in  Frtinf^)  gives  an  example  of  ibis.  Five  places  io 
the  department  of  the  Ornc  claimed  1 1,000  francs  for  requisitions  lerled 
on  ihcm  by  fiancs-tircurs  in  a  regular  manner,  and  to,ooo  francs  fot 
requisitions  levied  in  an  '  irregular'  manner. 

The  Hnisstls  Conference,  1R74.,  declares  :  — Art.  401  As  privatt 
property  should  be  resiMrcied,  the  enemy  will  demand  from  panshei 
(uimmiinc:i)  on  the  inhabitants,  only  such  paynicnta  and  services  as  ar« 
rnnnected  with  the  necessities  of  war  senerally  aclcnowkdj>ed  in  propor* 
tioti  to  ihe  resources  of  the  country,  and  which  do  not  imply,  with  rcKard 
to  the  inh.ibitanis,  the  obHgsiion  of  taking  part  in  the  operations  of  vm 
anains!  their  own  country.  An.  41.  The  enemy,  in  levying  contribution;, 
whethOT  .-IS  equivalents  for  taxes  {I'ide  Art.  ;),  or  for  payments  whiHi 
should  be  made  in  kind,  or  as  fines,  will  proceed,  as  far  as  possibly 
according  lo  ihr  rules  of  the  diittribuiian  and  atsc<.sment  of  the  taxes  in 
fnrre  in  (he  oiriipied  lemton-.  The  civil  authorities  of  the  legal  Covem* 
mem  will  aiTikiI  their  assistance  if  they  have  remained  in  affict. 
Contribution^  can  be  impost:il  only  on  the  order  and  on  the  responsibility 
of  the  Oeneral-in-Chief,  or  of  the  superior  civil  auihofily  establiithed  by 
the  enemy  in  the  occupied  territory.  For  every  contribution  a  receipt 
shall  be  given  tu  the  person  furnishing  it.  Art.  42.  Requisitions  shall  ht 
made  only  by  the  .mthority  of  the  command;tnt  of  the  locality  occupied. 
For  every  TCf|uisiiion  an  indemnity  shali  be  granted,  nr  a  receipt  Kiveo, 

In  n  inarch  ol  twenty-two  miles  in  an  enemy'*  territofy  in  the  Isl« 
de  In  Passe,  the  liritith,  under  Captain  WlUoughby, attained  from  pillai;- 
in|;  the  ieaKi  anirle  of  property.  Even  the  5u;^t  and  coffee  laid  asido 
for  exprttt.ition,  and  usually  corsidered  as  lej^rim.He  object*  of  <«icufe, 
remained  untouched  :  and  iho  invaders  when  they  quitted  the  »horc  for 
their  ship,  left  behind  them  not  merely  a  high  character  for  galiiotrv  but 
also  for  ngid  adherence  to  promises.     Jamc%  t\m:  Hiil,,  voL  v.  378. 
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require  them,  as  contributions,  without  paying,  or  engaging 
to  pay  therefor.  The  last  mode  was,  thereafter,  to  be  adopted, 
if  the  f;cneral  was  satisfied  that  in  that  way  he  could  get 
abundant  supplies  for  his  forces.  There  can  be  no  doubt  of 
the  correctness  of  the  rules  of  war,  as  here  announced  by  the 
American  secretary,  but  the  resort  to  forced  contribuiions 
for  the  support  of  our  armies  In  a  country  like  Mexico,  under 
the  particular  circumstances  of  the  war,  would  have  been,  at 
least  tinpolittc,  if  not  unjust,  and  the  American  generals 
vrry-  properly  declined  to  adopt,  except  to  a  very  limited 
extent,  the  mode  indicated.  It  would  undoubtedly  have  led 
to  innumerable  insurrections  and  massacres,  without  any 
cOfTCsponding  advantages  in  obtaining  supplies  for  the 
American  forces.' 

i  1 8.  The  evils  resulting  from  irregular  requisitions  and 
fora^ng  for  the  oTdinar>'  supplies  of  an  army,  are  so  very 
great  and  so  generally  admitted,  that  it  has  become  a  recog- 
nised maxim  of  war,  that  the  commanding  officer  who  per- 
mits indiscriminate  pillage,  and  allows  the  taking  of  private 
propcrt>'  without  a  strict  accountability,  whether  he  be  en- 
gaged in  offcn-sive  or  defensive  operations,  fails  in  his  duty 
to  his  own  Government,  and  violates  the  usages  of  modern 
warfare.  It  ts  sometimes  alleged,  in  excuse  for  such  conduct, 
that  the  general  is  unable  to  restrain  his  troops ;  but  in  the 
eyn  of  the  law,  tliere  is  no  excuse ;  for  he  who  cannot  pre* 
serve  order  in  hts  army,  has  no  right  to  command  iL  In 
collecting  military  contributions,  trustworthy  troops  should 
always  be  sent  with  the  foragers,  to  prevent  them  from 
eng:^ng    in    irregular  and   unauthorised    pillage ;    and    the 

'  Kent,  Cpm.  om  Am.  S-avf,  voL  L  p.  91 ;  Mr  Marcj-'s  Ultfr  t»  dm. 
Taylor,  S<pL  32,  1846  ;  To  Ce».  Seoll,  April  1,  1847 ;  CaHg.  Jiat.,  30 
Cwf;  I  Srtt;  Sfitalf  Ex.  Dae.,  No.  1,0.  563  ;  Scoii  to  Marty,  May  3o^ 
1847  ;  0#f^.  D6<.,  30  Cong.,  \  Sfit.,  H.  R.,  Er.  Doc.  No,  60,  p.  963  ; 
Muoe  to  (jtm.  Scott,  Sept.  1,  1847 ;  Marc>- 10  Cen.  Seott,  Oct  6,  \'&A,^  ; 
Cff*/".  Doe.,  30  Cam^.,  I  ,V/«*.,  H.  R.,  Ex.  Doe.,  No.  5*1  PP-  I9S-7  '• 
Scon.  &#t  Ordtrt,  No,  358,  Nov.  35,  1847  ;  Ibiii.  No,  395  ;  Dee.  31, 1847. 

f "  '   Sfott  vtrrtc  an  follous,  Mav  ao,  1847  :'  If  it  be  expected 

at  '  n,  a«  i$  now  apprehendM,  tnat  the  army  it  to  support  itself 

1^  K>t  :c'l  coatributiont  levied  up«n  the  country,  we  may  ruin  and  exaspe- 
rate the  inhabitants  and  starve  ourtctvc4 :  for  it  i»  certain  they  would 
•DODCr  remove  or  deilToy  the  products  of  tbeir  farms  than  allow  them 
to  till  into  our  handt  without  compensation.  Not  a  ration  iur  man  or 
;  would  be  brouKlit  in  except  by  the  bayortct,  which  would  ot>l<Ke  ihe 
.  to  «prcfcd  thunselva  out  many  leagues  to  the  right  and  left  in 
.  of  subiLsteocc,  Bud  to  stop  all  military  opcratioos.* 


part}'  should  always  be  accompanied  by  officers  of  the  staff 
and  administrative  corps,  to  sec  to  the  proper  execution  of 
the  orders,  and  to  report  any  irregularities  on  the  part  ai 
the  troops.     In  case  any  corps  should  engage  in  unaullioriscd 
pillage,  due  restitution  should  be  made  to  the  inhabilaJitv 
and  tlic  expenses  of  such  restitution  deducted  from  the  pa/ 
and  allowances  of  the  corps  by  which  such  excess  is  cuts- 
mittcd.     A  few  examples  of  such  summary  justice  soca 
restorer  discipline  to  the  army,  and  pacifies  the  inhabitants 
of  the  country  or  territory  so   occupied.      Bui  modify  and 
restrict  it  as  you  will,  the  system  of  subsisting  amiic«  on  the 
private  property  of  an  enemy's  subjects,  without  compcnn- 
tion,  is  very  objectionable,  and   almost    inevitably  leads  to 
cruel  and  disastrous  results.     There  is,  tliercfore,  very  seldom 
a  suflicient  excuse  for  resorting  to  it    If.  however,  the  gcncr^ 
be  left  without  tlie  means  of  support,  or  if  the  nature  of  his 
operations  prevent  his  carrying  subsistence  in  the  train  of  hta 
a,rniy,  or  of  purchasing  it  in    the  country  passed   over,  U] 
conduct  becomes  the  result  of  necessity,  and   the   rcsponsi 
bility  of  his  acts  rests  upon  the  Government  of  his  States 
which  has  failed  to  make  proper  provisions  for  the  suppon 
of  his  troops,  or  which  has  required  of  him  services  which 
cannot  be  performed  without  injury*  and  oppression  to  ihi 
inhabitants  of  the  ho.stile  country.' 

I  ig.  In  the  M;W  place,  private  property  taken  from  tht 
enemy  on  tlie  field  of  battle,  in  the  openitions  of  a  siege, 
in  the  storming  of  a  place  which  refuses  to  capitulate, 
usually  regarded  as  legitimate  spoils  of  war.  The  rigJu  u 
private  property,  taken  in  such  cases,  must  be  distinguish 
from  the  ri^/tl  to  permit  the  unrestricted  sacking  of  privati 
houses,  the  promiscuous  pillage  of  private  property,  and  th< 
murder  of  unresisting  inhabitants,  incident  to  tlie  authori:)C( 


■  ttDip./mt.,p.  115 

■  During  the  occupation  of  Verwilks  by  the  Onnana  in   1870, 

L « 

m 


■  Manning,  Law  sf  Natiaiu,  p.  136  ;  Vanel,  Droit  dn  G*tu,  liv.  it 
ch.  \t..  J  16s  ;  Miwcr,  Bdtragt,  «c.,  b.  lii.  j  356  ;  Inunben,  Amnaltii  P* 


French  mayor  made  ficqucni  complaints  lo  ihe  Prussian  Comiiundtni 
General  llinl  ni-iny  acts  of  violence  wete  committed  by  the  tjermai 
soldiers,  such  as  t)reaInngiiitoprtvaiehou»e»an<l  plundering  or  dutfoyi 
the  fumilure,  e>pccially  the  clocks.  In  ilie  populous  pnrt  of  tlw  101 
order  uas  tolcr.ibly  well  maintained,  but  not  so  in  the  outsldrts.  Tb«« 
coinpLtinis  do  not  appear  to  have  obuined  any  favonnible  rasuh 
(Delerot,  VertailUt.) 


or  permitted  sacking  of  a  town  taken  by  storm,  as  described 
in  the  prccedin}(  chapter.  In  other  words,  we  must  dJ!.tin- 
^tsh  between  the  tiUe  to  property  acquired  by  the  laws  of 
war, and  the  tuadetttal drcumstaneis  accompanying  the  acqui- 
sition. Thus,  the  right  of  prize  in  maritime  captures,  and  of 
land  in  conquests,  may  be  good  and  valid  titles,  although 
such  acquisitions  are  sometimes  attended  with  cruelty  and 
outrage  oii  the  part  of  the  captors  and  conquerors.  So  with 
respect  to  the  right  of  booty  acquired  in  battle  or  assault ; 
the  .icquisition  may  be  valid  by  the  laws  of  war,  aUhoiigh 
other  laws  of  the  same  code  may  have  been  violated  by  the 
general  or  his  soldiers  in  the  operations  of  the  campaign  or 
siege.' 

I  20.  Towns,  forts,  lands,  and  all  immoveable  property 
taken  from  an  enemy,  are  called  ctniqursls ;  while  captures 
made  on  the  high  seas  are  called  maritime  prises :  but  all 
mcn'ablcs  taken  cm  land  come  under  the  denomination  of  0 
booty.  All  captures  in  war,  whether  conquests,  prizes,  or 
booty,  naturally  belong  to  the  State  in  whose  name,  and  by 
whose  authority  they  arc  made.  It  alone  has  such  claims 
against  the  enemy  as  will  authorise  the  seizure  and  conversion 
of  hiR  property;  the  milit-iry  forces  who  m.ike  the  .seizures 
are  merely  the  instalments  of  the  State,  employed  for  this 
purpose  i  they  do  not  act  on  their  individual  responsibility, 
or  for  their  individual  benefit.  They,  therefore,  have  no 
other  claim  to  the  booty  or  pri!:es  which  they  may  take,  than 
their  Government  may  sec  fit  to  allow  them.  The  amount 
of  this  allowance  is  fixed  by  the  municipal  laws  of  tachj 
State,  and  is  ditTcrcnt  in  different  countries.'  /  ^ 

I  31.  Among  the  Romans,  the  soldier  was  obl^ed  to 
bring  into  the  public  stock  all  the  booty  he  had  taken.  Thtst 
the  general  caused  to  be  .sold,  and  after  distributing  a  part  of 
the  produce  of  such  sale  among  the  soldiers  according  to 
their  rank,  be  consigned  the  residue  to  the  public  trc^isury. 
It  b  the  general  practice  in  modem  times,  under  the  Uws 
and  ordtnances  of  the  belligerent  Governments,  to  distribute 
the  proceed.-!,  or  at  least  a  part  of  the  proceeds,  of  captured 

■  PhiDlmore,  On  ItU.  Lav,  vol.  iu.  f  135  :  B«Uo,  Dtrecha  /nteriiaria- 
mat,  pt.  iL  cap.  iv.  (  4  :  Heffter,  Dr«tl  fnUrnaliimal,  55  US.  '3^. 

'  Keni,  t*"»f-  itH  Am.  Law,  vol.  i.  p.  loi  ;  firolius,  l^t  ?«'-  ii*l-  * 
Pat.f  libt  tii.  cap.  vi. ;  Horne  v.  Earl  Camden,  3  H.  lilack.  Kip.,  p-  >  3  j 
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property  among  the  captors,  as  a  reward  for  bravery,  and  i 
stimulus  to  exertion.  In  France  tlic  prize  ordinances  fully 
provide  for  such  distribiitiD_ii.VIn  Great  Britain,  the  statutes 
6  Anne,  c,  13,  and  c.  j7,  vest  in  seamen  the  prizes  tliey  maj- 
take'  In  the  United  SUtes,  the  statute  of  April  23,  iSoOi 
and  subsequent  laws,  direct  the  manner  of  distributing  the 
proceeds  of  prizes  on  condemnation.'  Where  captures  aie 
not  so  granted  away,  they  enure  to  the  use  of  the  Govern- 
ment, on  the  elementary  principle  of  the  laws  of  war.  Sone 
States,  in  their  municipal  laws,  distinguish  between  militar>- 
captures  and  prizes  at  sea ;  in  international  taw.  however, 
they  rest  on  the  same  principle.  Thus,  in  England  no  statute 
is  passed  with  respect  to  military  captures,  but  the  proceed* 
belong  to  the  Crown,  and  are  distributed  according  to  the 
ri^uiations  established  by  the  Crown.  In  the  Act  of  April  IC^ 
I  Sod,  establishing  rules  and  articles  for  the  government  of 
the  armies  of  the  United  States,  article  s^  requires  that 
'all  public  stores  taken  in  the  enemy's  camp,  towns,  forts, 
or  magazines,  whether  of  artillery,  ammunition,  clothing, 
forage,  or  provisions,  shall  be  secured  for  the  service  of  the 


'  6  Anne,  c.  13  and  c.  37,  f^ujfl  (being  cc.  $;  and  64  respec- 
tively of  the  Stntvicti  at  Laigc),  vrero  repealed  by  Uie  27  atid  38  Vtct 
c.  33. 

No  Uritisb  sca.man  can  claim  an  interest  in  priie  unless  il  falls 
Hithin  Ihc  piovtsioTit  of  the  proclanvition  in  Force  for  ihc  time  bciAg. 
The  Naral  rriie  Act,  1864  (ij  and  28  VicL,  c.  25},  expressly  decUres 
chat  nothing  therein  shall  ^ve  to  the  officers  nnd  men  of  any  of  Her 
Majesty'sshipsof  war,  anyrivbt  or  claim  in  or  to  any  ship  or  goods  lakcn 
as  prize,  or  the  proceeds  ihcrcor,  it  bcini;  the  intent  nf  ih.ii  Act  tlut 
such  oi^ccrb  and  crew  ih^ll  continue  to  lake  only  such  intcrrsi  fif  any) 
in  the  proceeds  of  prizes  as  may  be  from  time  to  time  granted  10  them  by 
the  Crown.  A  royal  prockm^iion  usually  directs  thai  the  net  product  of 
every  priie  taken  by  vessels  of  war  (except »  hen  acting  in  conjunction  with 
the  army,  in  which  ca»e  the  diMribution  is  reserved  to  the  Crown)  ihaH  bo 
for  the  entire  benefit  «f  the  officen  and  crew  makii^  such  capture,  after 
the  same  shall  have  Iwen  adjudged  lawful  priKe.  The  Crown  futnierljr 
used  to  re:iefvc  10  itself  a  sh^rc  in  all  prijxs  made  by  privateers  Tlw 
I'riie  Art  (55  Geo.  [II.  c.  i£o,  now  expired)  ronferted on  the  ownen 
Itrivatecni  iM  priics  made  by  ihcm. 
C  -  '  The  last  Act  of  Congress  of  the  U  nited  Slates  on  the  subject  of  priies 
/  U  thai  of  June  30,  18A4,  c.  174  :  it  directs  that  the  net  proceeds  of  xU 
I    propeny  condemned  as  priie  shall,  when  the  priie  is  of  superior  nr  equal 

Orce  to  the  veiM:!  or  ven^els  making  the  capture,  be  decreed  to  ihe 
ptors  ;  and  that  when  of  inferior  func,  one  half  shall  be  decreed  ta  the 
niled  States  antl  the  other  half  to  the  captors.  Frovided  that  in  case 
privateers  and  letters  of  marque  the  whole  shall  be  tiecrecd  to  tbe 
plan,  unless  it  shall  )k  otherwise  provided  in  the  commtssions  Usatd 
such  vessels. 


rnHcd  States ; '  but  no  provision  is  made,  as  in  the  case  of 
-captures  by  the  nav-ol  forces,  for  distributing  such  captLfed 
property,  or  its  piocccds  among  the  captors,  'as  a  reward 
for  bravery  and  a  stimulus.'  This  Act  simply  affirms  the 
general  rule  of  international  law,  that  such  property  is  to  be 
taken  for  the  Government  under  whose  authority  the  capture 
is  made,  and  who  is  responsible  to  claimants  for  the  legality 
of  the  capture.  Congress  may  direct  the  disposition  of  booty 
of  war,  either  by  distributing  it  among  the  captors,  as  is  done 
with  prize  of  war,  or  by  transferring  it  to  the  Treasury.  In 
the  absence  of  any  statute  as  to  its  disposition,  it  is  used  and 
accounted  for  under  the  discretion  of  the  President,  as  com- 
mander-iiv-chtef. ' 

(  22.  While  there  is  some  uncertainty  as  to  the  exact 
limit,  fixed  by  the  voluntary  law  of  nations,  to  our  right  to 
appropriate  to  our  own  use  the  property  of  an  enemy,  or  to 
subject  it  to  military  contributions,  there  is  no  doubt,  what- 
ever, respecting  its  waste  and  useless  destruction.  This  is 
forbidden  alike  by  tlie  law  of  nature,  and  the  rules  of  war. 
But  if  such  destruction  is  necessary  in  order  to  cripple  th^ 
operations  of  the  enemy,  or  to  insure  our  own  success,  it  is 
jtistifiablc.  Thus,  if  wc  cannot  bring  olT  a  captured  vessel, 
we  may  sink  or  burn  it  in  order  to  prevent  its  falling  into  the 
enemy'i  hands  ;  but  wc  cannot  do  this  in  mere  wantonness. 
We  may  destroy  provisions  and  forage,  in  order  to  cut  off  the 
enemy's  subsistence ;  but  wc  cannot  destroy  vines  and  cut 
<Jown  fruit  trees,  without  being  looked  upon  as  savage  barba- 
rians. Wc  may  demolish  fortresses,  ramparts,  and  all  struc- 
tures solely  devoted  to  the  purposes  of  war  ;  but,  as  already 
slated,  wc  cannot  destroy  public  or  private  edifices  of  a  civil 
cfaanctcr,  temples  of  religion,  and  monuments  of  art,  unless 
their  destruction  should  become  necessary  in  the  operations 
■of  a  siege,  or  in  order  to  prevent  their  affording  a  lodgment 
or  protection  to  the  enemy.' 

I  23.  There  arc  numerous  instances  in  military  hi.story 
where  whole  districts  of  country  have  been  totally  ravaged 
and  laid  waste.     Such  operations  have  sometimes  been  dc- 


'  Brymer  ».  Atldns,  i  ff.  BlMJbs.  H^p.,^-  189-9"  J  Cro»»  et  al.  v. 
MamMn.  16  ffawini  Rep.,  p.  164 ;  Cross,  Military  Ijnvs,  p.  1 16. 

*  )in.f\AmAO^\,  Droit  <i*  la  Nat  ft  df-t  tiftu,t<imt  v.  pt  iv.  ch.  vil.  ; 
lUqutlBK,  i>€r*£ka  J^ut.  Jm.,  lib.  i  tit.  ii.  cap.  xii. 
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fended  on  tlie  ground  of  necessity,  or  as  a  means  of  pre- 
venting greater  evils.     It  was  on  this  ground  that  Italy  and 
Spain  justified  tlicir  de-rtructioii  of  the  maritime  to>vns  on  tlie 
coast  of  Africa,  which   had   become  mere  nests  of   pirates. 
IJut  the  sacking  of  towns  and  villages,  and  delivering  them 
up  to  a  prey  to  fire  and  the  sword,  are  terrible  remedies,  which 
are  often  worse  than  the  evil  to  be  removed.      *  Dreadful 
e.Ktremilies,'    says  Vattel,   '  even  when  we  are   forced    into 
them ;    savage    and  monstrous   excesses,  when   committed 
without  necessity.'     Another  excuse  for  ravaging  a  district 
of  country,  is  to  render  it  a  barrier  against  the  advance  of  an 
enemy.     Thus,  the  Czar,  Peter  the  Great,  laid  waste  an  ex- 
tent of  fourscore  leagues  of  his  own  territory,  to  check  the 
advance  of  Charles  XII.,  of  Sweden.     The  victory  of  pul- 
towa  was  claimed  as  the  result  of  this  sacrifice.    Again,  in 
1812.  the  Russians  laid  waste  a  vast  extent  of  countrj',  and 
burnt  their  capital,  to  prevent  its  affording  a  sliclter  to  the 
French,  from  the  rigours  of  a  I'olar  winter.'     The  disastrous 
retreat  from  Moscow  was  claimed  as  the  fruit  of  this  circum- 
spection.    'Such  violent  remedies,'  says  VatleU  'arc  to  be 
sparingly  applied  ;  there  must  be  reasons  of  suitable  import- 
ance to   justify  the  use    of  them.      A  prince  who   <UiouUj^ 
without  necessity,  imitate  the  Czar's  conduct,  would  be  guilty 
of  a  crime  against  hts  people  ;  and  he  who  does  the  like  in 
an  enemy's  country,  when  impelled  by  no  necessity,  or  iii' 
duced  by  feeble  reasons,  becomes  die  scouige  of  mankind.** 
i  24,.  The  t^cneral  rule  by  which  wc  should  regulate  our 
conduct  toward  an  enemy,  is  that  of  moderation,  and  on  no 
occasion  should  we  unnecessarily  destroy  his  property.     '  Tbd 
pillage  and  destruction  of  towns,'  says  Vattel,  '  the  dcvasta- 

'  Itunnap.inc  Kiil  entered  Itussia  wjih  y6oficx)  men,  ut  .'i  lime  wbcn 
IftTKe  ponioH  of  ihc  Ru:i.ii»n  unity  wns  In  A  remote  yarx  nf  ihc  empire. 
The  iigiposinj;  RuasMn  force  ilicrciiire  acted  on  the  oefensive,  and  fot  a 
while  rcticatcd,  kctping,  nevcrihcicss,  excellent  order.  At  length  Iba 
lime  arrived  lo  change  these  tactics,  and  a  system  was  adopted  for  whidh 
the  greatest  sacrifices  had  been  made.  A  populatioii  of  100,000  penoits 
votuntitrily  quilted  their  homes,  sacrificing  their  houses  ind  pTopcrty,  in 
order  thul  Moscow  might  not  afford  quancrs  to  the  enemy.  Erery 
personal  cnjoymcnl  and  private  object  was  given  up  ior  the  saMy  of  their 
COunlty.  This  sacrifice  u/  the  peapie  drove  the  French  in  discomfiture 
and  di&]{race  from  the  Hus.siAn  empire. 

■  Vattel,  Droit  des  Gftu,  liv.  lii.  cIl  vlii  (  142  ;  ch.  Ix.  $(  [66-73; 
Martens,  PrMi  du  Drait  dts  Gens,  %  280  ;  Klubcr,  Droit  da  Geiu  Mad., 
\%  J61-65  ;  Philliinore,  On  Int.  Law,  vol  iii.  j  50  ;  Wheaton,  Eltm.  Int, 
lAVi,  pt.  iv.  ch.  ii.  S  6. 
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tion  trf  the  open  country,  ravaging  and  setting  fire  to  houses, 
arc  measures  no  las  odious  and  dctcstabli;,  on  every  occasion 
vrhcn  they  arc  evidently  put  in  practice  without  absolute 
necessity,  or  at  least  vcrj*  cogent  reasons.  Hut  as  the  per- 
petrators of  such  outrageous  dccd»  might  attempt  to  palliate 
Ihcni  under  pretext  of  deservedly  punishing  the  enemy,  be 
it  here  observed  that  the  natural  and  voluntary  law  of 
nations  does  not  allow  us  to  inflict  such  punishments,  ex- 
cept for  enormous  oflcnccs  against  the  law  of  nations,  and 
even  then,  it  is  glorious  to  listen  to  the  voice  of  humanity  and 
clemency,  when  rigour  is  not  absolutely  necessary.  Cicero 
condemns  the  conduct  of  his  countrymen  in  destroying 
Corinth,  to  avenge  the  unworthy  treatment  offered  to  the 
Roman  ambassadors,  bcaiusc  Rome  was  able  to  assert  the 
dignity  of  her  ministers,  without  proceeding  to  such  extreme 
rigour.' 

i  2$.  An  English  foirrt  of  admiralty,  as  will  be  shown 
hereafter,  does  not,  merely  of  its  own  inherent  powers,  ex- 
ercise jurisdiction  of  questions  of  booty,  or  of  captures  made 
on  land  by  military  forces,  witliout  the  presence  and  co- 
operation of  ships  or  their  crctt-s.  The  federal  courts  of  the 
United  States  have  never  decided  directly  upon  their  juris- 
diction of  such  a  question,  but  from  the  similarity  of  English 
and  American  admiralty  and  prize  jurisdictions,  and  the 
opinion  of  the  court  in  the  case  of  '  The  Emulou.s'  there  is 
little  doubt  but  that  our  prize  courts  arc  limited,  in  this 
respect.  Oic  same  as  tliose  of  England.  It  has  also  been 
decided  in  England  that  a  municipitl  <ourt  has  no  juri.sdiction 
of  ca:!K3  of  kosiiU  seizure :  moreover,  that  the  circumstance 
of  the  place  where  the  seizure  was  made,  being  in  the  undis- 
puted possession  of  British  power,  with  a  provisional  govem- 
mcnC  and  organised  courts  of  justice,  did  not  alter  the 
character  of  the  transaction.  Wildman  remarks :  '  There  is  no 
Instance  in  history  or  law,  ancient  or  modern,  of  any  question, 
before  any  legal  judicature,  ever  having  existed  about  it 
[booty]  in  this  kir^dom.  It  is  often  given  to  tlie  soldiers  on 
the  spot,  or  wrongfully  taken  by  them,  contrary  to  discipline. 
If  there  is  any  dispute  it  is  regulated  by  the  commander- 
in-chief.'  As  such  questions  do  not  come  within  the  jurisdic* 
tion  of  either  courts  of  Admiralty  or  of  law,  they  must  be 
taken  cognisance  of  by  the  militar>'  tribunals,  and    be  go- 
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verned  by  military  laws  and  regulations,  and  by  the  laws  of 


war.' 

i  36.  In  speaking  of  the  constitution,  authority,  and  func- 
tions of  the  English  prize  court,  and  of  the  wisely  formed  and 
ddmirably  developed  code  uf  admiralty  jurisdiction  and  rule* 
of  procedure,  Mr,  [now  Sir  Robert]  Phillimorc  remarks:  *It  s 
not  suqjri.sing  that.in  great  maritime  kingdoms, the  jurisdictkiii 
of  the  admiral's  court  should  have  thrown  into  the  shade  the 
tribunal  of  the  general.  But,  that  the  latter  should  have  left 
such  faint  traces  of  its  origin  and  modeof  procedure,  and  should 
lio  suun  have  fallen  into  desuetude,  is  a  very  remarkable  fact 
in  the  history  of  jurLspnidencc."  Mr.  Knapp,  in  a  learned  note 
to  his  report  c^  the  great  ca.se  of  the  Army  of  the  Dcccan, 
argued  before  the  Privj'  Council,  in  1833,  has  .shown  the  error 
of  the  dicta  of  Lord  Mansfield,  in  Lindo  v.  Rodney,  repeated 
in  the  foregoing  extract  from  Wildman,  that  'there  is  no  in- 
stance in  history  or  law,  ancient  or  modem,  of  any  question 
ever  having  existed  respecting  booty  taken  in  a  continental 
land  war,  before  any  legal  judicature  in  this  kingdom.'  It 
appears  from  this  note  of  Mr.  Knapp.  that  in  very  early  times, 
in  Kngland,  causes  respecting  booty  were  determined  in  the 
court  of  chivalr>'.  before  the  constable  and  marshal.  Lord 
Hale  says  :  '  In  matters  civil,  for  which  there  is  no  remedy  by 
the  common  laws  the  military  jurisdiction  continues  as  wcU 
after  the  war  as  during  the  time  of  it ;  for  that  part  of  the 
juri.sdiction  of  the  constable  and  marshal  stands  still,  not- 
withstanding the  war  determines,  as  concerning  right  ol 
prisoners  and  booty,  military  contracts,  ensigns,  etc,"  A 
number  of  instances  arc  cited,  where  the  court  of  chivalry  took 
cognisance  of  cases  of  goods  taken  beyond  the  seas,  ad 
prisoners,  of  hostages,  ransom,  etc.,  and  where,  during  the 
minority  of  tlie  consuble  of  England,  his  autliorily  to  try 
such  cases  was  delegated  to  others  by  special  commisaion. 
Since  the  time  of  Henry  VIII.,  when  the  ofiicc  of  constable 
of  England  ceased,  the  jurisdiction  of  this  court  was  frequently 
disputed,  on  the  ground  that  it  could  not  be  held  before  tite 
earl  manihal  alone,  and  it  Anally  .seems  to  h^ive  fallen  into 
desuetude.      The  last  case  tried   before  it  was  that   of  Sir 

'  Lc  Caux  f.  Eden,  2  Daug.  liep.,ia.  594;  Elphinstooe  v.  Bedreeo 
chuad.  Kititp.  AV;>.,  p.  516  ;  '  The  Two  Friends,'  i  Jiob.  fitp.,  p.  jjj  ;  the 
'  i^muwus,'  t  Gaitit.  Rep.,  p,  s6> 
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Hefir>'  Blunt,  in  1737.  The  statute  of  13  Richard  II..  chapter 
accontl.  limitL-d  ita  jurbdiclion  to  cases  'which  cannot  be  de- 
termined by  the  common  law,'  and  in  its  proceedings  it  wai 
to  be  governed  by  '  the  customs  and  laws  of  war.' ' 

{  27.  As  ro  action  can  be  maintained  in  an  English  court 
4)f  utMmuTfiai  law  with  respect  to  booty,  and  as  courts  of  a^- 
fniraliy  had  no  jurisdiction  of  the  matter,  tlte  inquiry  arises, 
what  became  of  tliis  jurisdiction  when  it  ceased  to  be  exercised 
by  the  court  of  the  constable  and  marslial  ?'    AH  booty,  as 


'  PluOiiaore,  On  Int,  Zmv,  vol.  iii:  %  \xj  ;  Lord  Hale,  De  Praersga- 
tivd,  cup.  x\.  (  J :  i.incio  7:  Rodney,  Dauglai  R<p..  p.  ^93  :  Anny  nf  the 
2>ca:an.  2  Knapp  Hffi.,  pp,  149-Si  :  OTdis  v.  Donmilk,  Shm:  i'arl. 
Catti.  pL  58  ;  Sir  H.  Blunis  Case.  1  Atkyifs Hffi.,  p.  296. 

'  It  appears  from  ihc  treatise  Dt  Fraeragath'd  /t^gis,  i[x.,cc.  j  1  and  ii, 
Lonl  Hale  was  of  npinJOD  thai  the  jurisdiction  in  raaiters  of  booty  or 
militAry  priw,  if  esiiting  anywhere  but  in  the  Privy  CounciJ,  is  in  the 
cmn  of  ibe  consuble  and  marshal  Also  [liat  in  matters  civij,  for 
wfakb  Ibere  is  no  remedy  by  the  common  !»»-,  the  miliiaiy  jurisdiction 
«onlinue*  as  well  after  ilie  war,  »i  diirinji  llie  time  of  it.  'ilierc  is  a 
(lircci  instance  of  ihn  exercise  of  this  juriSidictton,  in  a  iniiiittscTipt  trt;ili>e 
of  Lord  Hale,  in  l.incoln's-Inn  Library,  hended, '  I'pon  certain  petitions 
of  Ule  exhibited  in  the  Court  ot'  Chivahy  there  bave  been  rai&ed  divert 
<fsestnn5  of  law."  The  statute  of  Richard  1 1-  enacts,  *  to  the  constable 
h  prrtoincth,  to  ha^i:  cognisance  of  contracts  touching  deeds  of  arms  and 
v(  wjr  out  of  the  realm,  and  also  of  things  that  touch  war  withjn  ihe 
■esloi,  which  cannot  be  deicrmincd  nor  dismissed  by  the  common  law, 
wilh  other  usages  and  customs  to  the  same  maitcrs  pertaining.  It  will  be 
Boneed  that  the  word  '  marshal '  is  n<H  employed  in  the  abo\c  scnlcncc, 
although  the  statute  clearly  refers  to  the  'court  of  the  constable  nnd 
manhal.'  Those  two  personn  presided  nver  it  ak  judges.  Henry  VI II. 
wosodmed  thai  it  was  unnecessary  to  maintain  the  omce  of  constable  of 
UngUod.  The  earl. marshal  frequently  held  a  court  after  the  cofistable- 
«hip  had  become  ertinct,  Thomas,  Duke  of  Norfolk,  as  marshal,  held  a 
court  for  the  trial  of  ihc  Lincoln  shire  rebels  in  1  5jj,  being  twenty  years 
mRkt  the  evtiriciion  of  the  const^iblcship.  Nor  was  the  jurisdiction  nf 
that  tourl  io  the  Ic^st  contested.  (Gilliot,  //jV.  <>f  A'r-farm,  i.  lib.  iii.) 
Id    idaa,  in  consequence  of  the  jurisdiction    of  the  cirl-marshal  being 

?ucstioDed  by  Ilnook  and  Treswell,  two  defendants,  the  Lords  of  the 
!QUacil  were  required  by  lames  I.  to invcitigTitc  .^nd determine  the  is^ue. 
AD  parties  were  comm^uidcd  to  be  present  Their  lordihips  determined 
that  the  authority  of  the  carl-marsiiul  severally,  as  well  as  jointly  with 
a  hijch  constable,  was  fully  set  forth,  and  that  the  authorities  were  so 
ray  icood  ibat  it  was  plain  the  carl-marshal  was  a  judge,  and  had  power 
of  hidicamrc  in  the  vacancy  o(  a  constable,  as  wcU  as  witli  the  constable, 
and  thai  there  had  been  as  much  said  to  prove  the  authority  of  thai  court 
as  could  be  said  for  any  court  in  Westminster  Mail.  On  this  icpon  the 
kiog  issued  his  commission  on  the  isiof  August  foilowtngiand  declared  that 
*  tbe  constable  and  marshal  were  joint  judges  logetlier,  and  several  in  the 
vacancy  of  cither,"  .md  rommanded  the  earl -marshal  from  henceforth  to 
pmcged  'in  all  <-uuse^  »haiM>evcr  whereof  the  coun  of  conMabIc  and 
Bunhalau|:htpr(>]>crly  to  take  cf>t:nl!ian<:e,  as  judicially  and  dcliniiivcly  a& 
any  cnastaUc  ai  iiuushal  of  tliis  realm,  either  jointly  or  severally,  hitherto 
hasdooc' 
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before  remarked,  belongs  to  the  Crown,  and  is  captured  untler 
the  authority  of  the  Crown.  The  Crown  must,  therefore, 
ultimately  decide  upon  the  legality  of  the  cnpture  and  Ae 
distribution  of  the  booty.  The  mode  in  which  it  now  exer- 
cises this  jurisdiction  is  to  refer  the  claims  of  those  whi> 
petition  for  a  share  in  the  distribution  to  the  Lords  of  the 
Treasur>'.  who  lay  down  the  principles  which  are  to  govern  tlie 
case,  and  a  board  of  trustees  are  appointed  under  the  royal 
sign-manual  warrant  to  ascertain,  collect,  and  distribute  the 
booty  according  to  the  scheme  which  has  been  approved  and 
sanctioned  by  the  Crown.  The  Privy  Council  hav^  determined 
that  they  ivill  tiot  exercise  jurisdiction  as  a  court  of  appeal 
from  the  decisions  of  the  Lords  Commissioners  of  the  Treasury, 
as  to  grants  by  the  Crown  of  projicrly  accruing  to  il  by  virtue 
of  its  prerogative'    Tliey,  however,  have  advised  the  Crown* 

Tbu  conn  roUowed  ihe  rules  of  Civil  Law,  bui  'the  Course  and  Ci»- 
tom  of  Chivalry -ind  Anns'govcrrcd  all  cnses  for  which  that  law  was 
found  wanting.  In  1703,  the  decision  in  Chambers  i'.  Jennings  (7  M^. 
Hfp.  laj),  thai  this  court,  not  bn'mi;  a  court  of  record,  could  neitber  fine 
nor  imprison,  inflicted  an  irrcpsrablc  injury  on  its  amUority.  Ncvmhe- 
JeK«  it  may  be  fniriy  tiMcshonuif  wheih«r  this  court  (although  ftlumhering) 
may  not  slill  exist.     The 'iiatute  defining  its  jurisdiction  is  unrepealed. 

'  Hut  the  Trivy  Council  has  now  become  1  he  uliimaie  court  of  nppul 
in  cases  of  boot}-,  by  virtue  nf  the  3  nnd  4  Will.  IV.,  e.  41,  nnd  by  ihe 
joint  opemiion  of  the  3  nnd  3  Vict.  c.  6;,  and  i\  and  35  VicL  c  lo,  k.  L 

In  EngUnd  all  l>c»n(y  or  priic  nf  war  belongs,  and  remains  10  IM 
period  of  distribution,  the  properly  of  the  Crown  (tltC  '  EUebc,'  15  ft^i, 
'73;  NiehoU  t',  CoodliaU,  10  Ves.  156;  Ale^tander  S'.  Duke  of  \V«llirip«ift, 
1  Rhu.  anii  Mylnc,  35).  The  w;uTanl  for  disuibution  is  a  nvcrc  direction 
from  the  Crown,  like  tlif  order  from  a  customer  to  his  b-inkcr  ;  il  vest* 
properly  in  ihc  objects  of  tlie  Crown's  booniy  unlil  ihc  moncj'  has  txtt) 
actually  (»4d  to  them  under  it. 

Mo^co^-c^,  the  Pnvy  Coundl  has  exercised  an  original  junvdictiofi 
nmttcrs  of  prize. 

Lord  Hale  ^tys  '  lliat  llicrv  ia  no  evidence  on  fCcord  of  any  Adminiliy 
juriadiction  till  tliv  time  of  Kdw,-ir(l  111.,  and  asks  where  the  jurisdictioQ 
irt  matters  maritime  was  exercised  durin>{  all  this  intermission  of  Atlmir* 
alty  courts.  He  answers  to  this  question, 'a  very  great  pari  thertd) 
especially  touching  capture  of  ships  and  goods  arrested  and  taken  by 
way  of  reprisal,  was  transacted  coram  taniilio  regis  and  in  Chancery.' 
{aargra^f  Mttnitscripts,  No.  1 37,  f  1 1 8  16.) 

Original  jurisdiction  was  exercised  by  the  THvy  Coundl  tn  a 
which  amsc  out  of  the  captures  at  Toulon  by  land  and  sea  force*  in  1793 ; 
a  grmt  had  liccn  made  to  the  navy,  but  the  army  cnnoemed  tn  IM 
expedition  presented  a  memoriAl  to  the  king  that  the  warrant  mtxhi  be 
recalled,  and  another  issued  granting  them  a  share  for  their  ctMiperattno. 
This  memorial  was  referred  to  a  committee  of  the  Privy  Couttcil.  who 
heard  ihc  case  argued  before  them  by  counsel  for  the  army  and  (tavyi 
and  finally  advised  the  king  not  to  recall  bis  warrant.  Similar  junsdio 
lion  was  exercised  b)-  the  Privy  Cotincil  in  the  case  of  the  captures  at 
Serijigapaiatn. 
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as  in  tlie  case  of  the  nrmy  of  the  Deccan,  to  allow  the  Lords 
of  the  Treasury  to  hear  counsel  upon  points  arising  between 
tiie  claimants  and  the  trustees,  as  to  what  shall,  or  shall  not. 
be  considered  IcEal  Ixwty.  By  the  statute  of  1833.  the  Privy 
Council  were  authorised  to  hear  or  consider  any  matter  referred 
to  them  by  the  Crown,  and  to  advise  thereon ;  and  the  statute 
of  1840'  extends  the  juriwJiction  of  the  High  Court  of  Admt- 
lally  to  all  matters  and  questions  concerning  booiy  oftvar,  or 
ibc  distribution  thereof,  which  it  shall  please  the  Crown,  by 
ibe  advice  of  the  Privy  Council,  to  refer  to  the  judgment  of 
said  court  and  in  all  matters  so  referred,  the  court  shall  pro- 
ceed  as  in  case  tsX  pris£  of  war.  and  the  judgment  of  the 
court  shall  be  binding  upon  all  parties  concerned.  It  there- 
fore appears  that,  although  an  English  prize  court,  assuch,  1ms 
no  jurisdiction  of  cases  of  booty,  the  High  Court  of  Admiralty 
may  decide  such  matters  and  questions  concerning  booty  as 
shall  be  referred  to  it  by  the  Crown  with  the  advice  of  the 
Pri>-y  Council.' 

•  By  ».  22  of  ihis  statute  (2  and  3  Vict.  c.  65)  the  II  igh  Court  of 
AdBiinlty  shall  hnve  jurisdiction  to  decide  nil  iiiiitlcrt  iind  cmrttifins 
etmcenunK  booty  of  w-ar  or  the  distribution  thereof,  which  il  shutl  pipage 
Her  M*j«siiy,  by  tJic  advice  of  her  Privy  Council,  to  refer  lo  the  judgment 
of  ihe  %aid  coiut,  and  in  xll  in.-it(Cnt  ^o  referred  the  ruurl  xkail  pri>fft,{  at 
im  ftufs  a/ prist  of  -war,  and  the  judj;Tn«nt  of  tlie  CDiin  iherem  ^tiiill  1>e 
tHodiog  upon  all  parties  concerned,  iiroviticd  tliiit  nothing  in  this  Act 
contained  shall  be  deenied  lo  preclude  any  of  Her  Majesty's  courts  of 
b»  or  equity,  having  jurisdiction  over  ihe  several  subject-mailers,  from 
coniiRuing  to  cxeTcise  such  jurisdiction.  Sec  also  Banda  and  Kirwce 
Booty,  I  (Mm  R.  (Adm.)  109. 

"  iiu  jAtnes  Scarlett,  Attomey-Gcncral,  l  Knapp  Rep.,  p.  357  ; 
EJphinUone  o.  Uedieecliund,  1  Knapp  Rep.,  pp.  360-I  ;  Case  ch  the 
*  Buenos  Aire*,*  1  Difd.  Rep.,  p.  29. 


ENEMV  S   I'ROPliRTV  ON   THE  HIGH   SBAS. 

1,  Distinction  between  enemyS  property  on  land  and  on  the  U{k 
seas— z.  Opinions  of  Mabl^  and  others-j.  Unavailitbic  aitemptoU 
change  present  rule — 4.  Uifliculttes  in  its  application — ^5.  Owracnhip 
at  lime  of  capture— 6.  Rule  as  to  consignee— 7.  Contract  and  ship' 
mcnt  made  in  contemplation  of  Wiur^ti.  Contract  made  in  peace  JM 
shipment  in  wnr— 9.  If  buth  be  mndc  in  lime  uf  pc<)ce — 10.  Ship- 
ment, with  risk  on  neutnU  conai)>:nec— 1 1.  If  nculral  coaaipiK 
become  ^n  enemy  during  vnyajte — 12.  Acceptance  ta  transitu  by 
neutral  consignee— 13.  Change  of  ownersbip  b^  sioppage  in  irttiaiU 
—  14.  National  character  of  goods — 15.  TrarisfcT  of  enemy's  shi|»  M 
neutrals— 16.  Rules  of  such  transfer — 17,  Character  of  ships  and 
goods,  how  deduced — 18.  Effca  of  secret  liens — 19^  Documcouiy 

Proofs  of  ownership-io.  Laws  of  different  States — 31.  Dedsionail 
rcncli  prire  courts— 22.  Exemption  of  vessels  of  discovery— 13.  Of 
fishing  boats — 34.  In  cases  of  snipwreck,  etc. 

%  I.  While  'the  progress  of  civilisation  has  slowly  but  con 
stantly  tended  to  soften  the  extreme  severity  of  the  opexatiotu 
of  war  by  land,'  says  Whcaton,  *  it  stiH  remains  unrelaxed  in 
respect  to  mantimc  waifarc,  in  which  the  private  property 
the  enemy,  taken  at  sea  or  afloAt  in  port,  is  indiscriminately 
liable  to  capture  and  confiscation.  This  inequality  in  the 
■operation  of  the  laws  cf  war,  by  land  and  by  sea,  has  bcci| 
jtjstified  by  alleging  the  usage  of  considering  private  property 
when  captured  in  cities  taken  by  storm,  as  booty;  and  thffl 
well-known  fact  that  contributions  are  levied  upon  territories 
occupied  by  a  hostile  army,  in  lieu  of  a  general  confiscation 
of  Uie  property  belonging  to  the  inhabitants ;  and  that  the 
object  of  wars  by  land  bcii^  conquest,  or  the  acquisition  0 
territory  to  be  exchanged  as  an  equivalent  for  other  territory 
lost,  the  regard  of  the  victor  for  those  who  arc  to  be  hii 
subjects,  naturally  restrains  him  from  the  exercise  of  hii 
extreme  rights  in  this  particular;  whereas,  the  object  of  maii 
time  war  is  the  destruction  of  the  enemy's  commence  am 
navigation,  the    sources   and  sinews  of  his  naval   power— 


■which   object  can  only  be  attained  by  the  capture  and  con- 
fiscation of  private  property.'' 

S  2.  Several  of  the  ablest  continental  writers  oppose  this 
distinction  on  principle.  The  Abbi*  Mably  advocated  an 
entire  freedom  of  commercial  intercourse  in  u-ar,  even 
between  the  subjects  of  the  belligerent  powers ;  and  Kmeri- 
gon,  yicldif^  to  the  arguments  of  the  Abb6,  expresses  an 
earnest  desire  that  the  lawK  of  war  may  be  modified  or 
changed  accordingly.  Others,  again,  think  that  tJic  change 
shoald  extend  only  to  the  adoption  of  the  principle  that 
private  property  on  the  high  seas  should  be  subject  Co  tlie 
same  rulei  in  war  as  private  property  on  land  ;  witliout  any 
modification  of  the  Uw  of  war  respecting  the  commercial 
mteicour^e  of  subjects  of  the  belligerent  powers.  Napoleon  I. 
in  his*  Memoirs," dictated  at  St.  Helena,  says:  '  11  est  i  dtfsirer 
qu'un  temps  vienne,  oil  les  memes  id^es  Itb^rales  s'litendent 
sur  la  guerre  dc  mer,  ct  que  les  arm^s  navales  de  deux 
puUsanccs  puissent  sc  battrcsans  donner  lieu  X  la  confiscation 
dcs  navires  marchands,  et  sans  faire  constitucr  prisonnicrs 
dc  guerre  dc  simples  matelots  du  commerce,'  etc.  The  great 
advant^cs  which  England,  by  means  of  her  naval  superiority, 
has  derived  from  the  capture  of  private  property  upon  the 
h^h  -icas,  have  tended  very  much  to  the  maintenance  of  the 
rigour  of  the  ancient  rule  of  commercial  warfare,  while  other 
nations  have  adopted  more  liberal  principles  and  views  in 
war  upon  land, —  by  which  the  interests  and  happiness  of  the 
human  race  have  been  greatly  promoted.' 


•  Wboton,  Kiem.  ini.  Lmu,  pt.  iv.  ch.  ii.  {  7.  See  also  chap.  xxx. 
pctt. 

Propnty  captured  on  Und  by  a  naval  force  of  ihe  United  States  is 
not  a  '  maniime  prize,'  even  though  it  may  have  been  a  proper  subject  of 
cipUire  generally.  Alexander's  Cotton  (2  IVaO,  404),  and  sec  act  of 
March  3. 1863,  tiStaJ.  at.  L.  820;  Act  «f  July  2, 1864,  liS/a/.  ttL  L.  375. 

*  Mably,  Droit  PuNie,  etc.,  ch.  uti.  p.  308;  Napoleon,  M^mHrei, 
etc.,  tome  iii.  ch.  vi. 

Tfaia  propoKiiion  can  be  well  illustrated  by  assuming  the  accom- 
plMhatent  ft(  the  proposed  change,  Ihe  realisation  of  the  ideal  which  the 
r«fiiCMiicrs  have  conceived;  that  is,  contest  between  rombainnis  alone, 
wL  ".  ■■  ■  ■  m  the  State  goes  on  as  usual.  A  war  ia  declared  between 
Iw  maritime  nations.     It   produces  no  direct  change  in  the 

pcacniti  ■i'-'  "Mtions  of  life  ;  a^ciilttirc,  maniifacnires,  commerce,  l1r>unt.h 
■I  bcfcre*     The  people   are  not   hindered  m  their   prodttciions  and  ex- 
J  and  arc  thus  enabled  lo  respond  to  the  dcm.^nds  of  the  Covcm- 
[•od  to  fumi«h  all  the  material  «upT>lie.«  necessary  to  sustain  tlie 
i  I  i»ti\ie  that  producer  are  withdrawn  from  time  to  lime  from 
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5  3.  The  government  of  the  United  States  proposed 
add  to  the  first  article  of  the  'declaration  eonccming  nuu 
time  law/  made  by  the  conference  of  Paris,  April  16^  185 
the  following  words:  'and  the  private  property  of  thcsul 
jccts  or  citizens  of  a  belligerent  on  the  high  seas  sliaJl 
exempted  from  sdzure  by  public  armed  vessels  of  the  otiu 
belli[.;trenl,  except  it  be  contraband.'  As  already  stated,  thl 
proposition,  although  favourably  received,  has  not  bee 
adopted  by  a  majority  of  the  powers  represented  in  tha 
conference,  and  even  if  it  had  been,  it  would  bind  only  then 
who  adopted  it,  in  their  intercourse  witli  each  other,  an 
could  not  affect  the  general  rule  of  international  law  on  tiy 
_,  subject  It  may  therefore  bo  stated  as  tlic  existing  am 
established  law  of  nations,  that,  when  two  powers  are  at  war, 
'  they  have  3  right  to  make  prize  of  the  ships,  goods,  and  effects 
of  each  other  upon  the  high  seas;  and  that  this  right  o( 
capture  includes  not  only  government  property,  but  also  the 
private  property  of  all  citizens  and  subjects  of  the  bcUlgcrcit 
powers,  and  of  their  allies.  Whatever  bears  the  character  of 
enemy's  property  (with  a  few  exceptions  to  be  hereafter 
noticed),  if  found  upon  the  ocean,  or  afloat  in  port,  is  liable 
to  capture  as  a  lan-ful  prize  by  the  opposite  belligerent' 

"^he  orderly  artivitics  of  life  and  arc  converted  into  military  noa-prtMlLj««i, 
Hill  tlic  vACiincy  ihui  made  \i  nol  felt,  becautc  the  snides  which  wen 
befoie  jiruducca  at  home  arc  now  brought  from  nbroad,  by  mc»ns  {4  tin 
ftcc  commerce  whicli  islhus  ciuickcncdinio  CKtranrdinarj- activity,  Undef 
these  circunutaoccs  the  war  is  reduced  to  a  mere  duel  between  hoetii 
amiies.  The  nation  Iiim  unly  to  furnish  men.  and  die  contest  will  be  coft^ 
tinued  until  one  country  has  been  swept  of  its  ab1»-bodle<)  citiient.  That 
nation  will  ccrtamly  be  victorious  wliich  can  bring  forward  and  aacntiec 
the  gieatett  number  of  soldiers.  Tlii&  'i»  not  an  iinaginaxy  picture^  Tte 
esMntial  fact  was  shown  to  be  true  in  the  blsttiry  of  the  Confedencv. 
tery  after  levy  was  made,  army  after  army  took  the  field ;  but  »t  soM 
a*  Sherman  ravaged  the  sources  of  supply  in  Ceui};i3  and  Carolinj,  tlM 
whole  hostile  array  collapsed.— jVur/A  Amfrican  Heviev,  No.  ajj,  p.'io^ 
See  also  the  note  to§  lo,  ch.xxviii.  on  the  raxxaa,  fru  tkifii  frfi  e,f^, 

>  Fistove  «  Uuveidy,  Uet  Frius,  tJL.  i.  ch,  i.  ;  Hautcfeuiilci  A» 
NafiDKS  Jvrutm,  til.  vJi.  cb.  i.  ;  Wlie-iton,  C^w  Cafittir^i,  App,,  p,  317; 
Po\Km, /.JKf  a/ S'a/imu,  ^  6  t  Rlquelnie,  htrrek^  Pub.  /*/.,  lib.  r.  tit  L 
caps  xii,,  xiii.  ;  Manens,  Prids  da  I)raU  des  Gtns,  %  it. ;  Ortolan,  Diptf 
malii  de  la  Mrr,  Uv.  iii.  ch.  ii.  ;  JouiTroy,  Dritit  Afaritim/,  p.  5?,  ct  ko.  ( 
Pando,  Dfrttho  Pub.  Int.,  p.  411  ;  Wildman,  ftu.  J^w,  vol.  ii.  p.  i  iH,  d 
seq. ;  Manning,  Lawof  Ntilii'm,  p,  136  :  Uallox,  Pfptrttnrt,  \fri.  Pnua 
Atari tintt-i  ;  Atuni.  l>roit  Maritimf,  lomc  ii.  ch.  iv.  ;  Marcy,  Lttttr  I0 
Ctmnt  Si>rtJ-;fr,  July  28,  18(6;  Dc  Cussy,  PrMs  ^itttrrifiie,  ch.  ^i.  ; 
Gardner,  Inttitutfi,  ch,  xv. 

In  1S54,  at  the  comniencement  of  the  Crimean  war,  H  was  la^ 
cliiined  by  an  order  in  Council  tfaxt  all  Ruuinn  vcuels  in  Uritisb  pnrtt 


:h  difficulty  arise  as  to  their  legal  import  under 

'  war,  and  the  rules  by  whidi  prize  courts  are,  or  ought 

K  allowtd  six  weeks  (or  leading  ihcir  cargoes  and  for  dooiutin); 
m,  and  fiirthtfr,  ihat  if  met  with  M  -icn  b>- any  llrithh  sJilps  of 
were  to  be  pcriiiiHe<l  to  continue  their  vojTigc,  if  from  their 
wa»  evident  tluit  tl>ciT  Ci>r^oe»  liad  be«n  t^ikcn  on  baoid  before 
tion  of  ibc  ibove  icrni.  The  Ficncb  Guvotnmvnt  id»>  issued 
order.  The  Urili^h  Government  on  the  sanie  otcasion  ordered 
Majc>t>'s  subjects  who  might  be  r«!iident  in  Ku&sia  to  return  to 

counU]'  wiUiin  the  term  of  six  weeks. 
870,  at  the  commencement  of  the  Fninco-Gcrroan  War,  the 
n  Coofcdeiiitioii  dvclared,  thut  Frcndi  merchani  vessels 
3ubjc<;I  to  l>e  capluicd  or  seiivd  as  prizes  of  war,  by  vessels 
tif  the  Confederation,  but  that  (his  ni!c  should  not  npply  to 
:I5|  wfakb  might  be  subject  to  capture  or  seizure,  if  thev  were 
Vesacls.  The S/iia/i-^t Hsrigtr, }\ily  19, announced Umt  Frcmli raer- 
Ssscls  wotdd  be  ollow-cd  »x  weeks,  from  the  date  of  the  dcclani- 
rar,  to  clear  out  of  German  ports,  *nd  would  be  permitted,  ditrinK 
hod,  to  Innd  or  unload.  The  f>ermiin  Uovcmmeni,  at  the 
of  En|!l.md,  ^avc  a  foiin^  reeoKniliun  to  the  Declaraiion  of 
1856,  respeciinjr  the  right  of  navi(;ailoii  in  time  of  war.  The 
Goverruncm  did  the  same,  and  added  th<ii.  alihouKh  Spain  and 
hcd  States  did  not  adhere  to  the  UecUrition  of  Pari*,  the 
Bicnt  would  not  sei/c  enemy's  property  on  board  .i  vessel  of  ihuie 
.  unless  such  propeny  wus  cunimbitnd  of  war ;  nor  would  the 
Dcoi  conAscatc  tnc  [tropcny  of  the  subjects  of  those  nations 
night  be  found  on  haam  an  enemy's  vessel.— (Ycwrnii/  OJicie/t 
,)  The  French  Ciovemmenl,  moreover,  direncd  that  merchant 
bclfln)[ini;  tn  the  enemy,  which  might  actually  be  in  the  pons  of 
Ipire,  vr  whhM  mighf  enter  luih portt  in  t^mtranee  a/lMe  MtaU  iff 
lould  have  a  delay  of  thirty  days  for  leaving  these  poru ;  thai 
iducts  should  be  deh\'cTC<I  to  ihcm  to  cn.ible  them  10  return  freely 
ports  of  despatch,  or  to  the  port  of  tbcii  dcsiination  ;  that  the 
■liidi  mieht  talce  in  cargoes  destined  for  France  and  on  Pre: 
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to  be.  governed,  War  establishes  very  different  reblli 
between  parties,  from  those  which  exist  in  the  ordioafj 
tranf^actions  of  trade  and  pacific  intercourse,  and  from  tbos 
new  relations  arise  new  duties  and  new  obligatinns.  Hew 
the  niles  which  govern  the  decisions  of  prize  courts  undcf 
the  law  of  nations,  with  respect  to  the  ownership  of  propert)^ 
widely  differ,  in  many  respects,  from  those  which  obtain  in 
time  of  peace  in  the  courts  of  civil  or  common  law.  Thii 
renders  necessao'  a  special  examination  of  the  law  of  priioi 
and  the  investigation  of  many  nice  and  refined  distinctiofBio 
I/- the  application  of  tliat  law.' 

ff        I  5.  For  example,  the  legality,  or  illegality  of  the  capture 
//  of  goods  upon  the  high  seas,  will  frequently  turn  upontbc 
/       question    of   ownership  at   the  time  of  capture ;    for  wba 
/         property  is  shipped  from  a  neutral  country  to  an  enemy'i^  cr 
I  from  an  enemy's  country  to  a   neutral,  the  question  of  it* 

I  national  character,  whether  it  is  neutral  or  hostile,  can  only 

\        be  determined  by  ascertaining  whether  the  rightojDroncjJr, 
\      at  the  time  of  shipment,  was  vestecTln  fiTe^hipixT  or  in  the 
\  consignee.    If.  in  order  to  determine  this  question,  wc  were 
'^  Tb  refer' only  to  the  rules  established  by  courts  of  civil  and 
common  law,  we  should  be  liable  to  form  .in  erroneous  cos- 
elusion,  as  these  rules  differ  in  some  respects  from  those  whkh 
govern  courts  of  prize,  while,  in  others,  they  are  precisely  IIm 
same  in  all  courts.^ 

'  Duer.  On  Insurancf,  vol.  i.  pp.  420,  421  ;  Kent.  Com.  on  Am.  Imw, 
vftl  i.  p.  74  :  BcIId,  fierfcko  Inumndotwi,  pL  ti.  cap.  v,  j  i ;  HcScr^ 
Drmt  fnttmttSional,  %  139;  Merlin,  VTi^jArr/tn'fy,  vtrb.  Prist  Maritimn 
Massd.  Droit  Comtntrcial,  liv.  U. 

*  The '  I'lirket  of  Bllboa,*  2  R06.  536 ;  t!»e  ■  Vrouw  Margareiha,"  1  VM 
336 ;    Ihc  '  IJanckcbaar  African,'  i  Ead.  107. 

H  »-a*<!eiemiined,  b>- ilie  Privy  Council,  in  iS>7,  thai  thf  5.tI«ofaiki|)^ 
absolutely  .ind  bondjttif.  b)-  an  enemy  to  a  n«utT3)  immifUH/t  M/a,  or  rvM 
Jta^r-mU  be'.h,  is  not  illc);.il.  A  Russbn  subject,  immedi-tiely  before  ti 
wiir  b«w«cn  Russia  ami  iLtiKland,  1854,  sold,  absolutely  and  hamA fide, 
ship,  the  *  Artel,'  to  a  subject  o(  3  ncuinil  SCite.  Part  only,  of  the 
money,  was  paid  ^i  the  time  of  the  purchae^,  the  mrvaindcT  be'  1 

10  be  paid,  out  of  the  eaminj;*  of  the  *hip.  Before  all  the  stipuinien  pn« 
was  paid,  the  ship  was  wi/ed,  in  n  Briiish  p»n,  ax  a  prhe  ;  and  vas  coa 
d«ntncd,  by  the  High  Coun  of  Admirnlty,  on  the  ground  thni  theeoeoij'i 
inicrc^  in  the  ship  u'35  not  di^'estcd,  as  the  residue  or  the  purchJw 
money  wa«  to  be  paid,  out  of  the  eaminRs.  This  condemnation  mt 
reverted  by  ihe  I'ri\-y  Council,  because  the  non-p-Tyn*ent  of  part  of  tW 
puTchase  money  did  not  create  a  lien  on  the  frei};hi  nnd  ship,  in  (avtMr  «( 
the  Kller,  so  OS  to  render  the  ship,  in  possession  of  a  ncutraJ  owner, 
liftble  to  seiiure  by  a  bdliferent     Liens,  whether  in  favour  of  »  neutialM 
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I  6.  The  general  rule  of  law,  botlj  international  and  civil,  \ 
or  common,  is.  that  goods  in  tlic  course  of  transportation   ' 
from  one  place  to  another,  \f  they  arc  shipped  on  account 
and  at  the  risk  of  the  consignee,  in  consequence  of  a  prior 
order  or  purcliase,  are  considered  as  his  goods  during  the 
voyage.     The    master  of  a  ship,  who  receives  goods,    that, 
by  the  bill  of  lading,  are  expressed  to  be.  and,  in  fact,  are, 
shipped  on  account  of  the  consignee,  becomes,  by  tJic  very 
act,  the  agent  of  that  consignee,  so  that  the  delivery  to  him 
has  the  same  effect  in  vesting  the  property,  as  a  delivery  to 
his  principaJ.      Hence,  goods   in   transitu   from   a   ncutnir^ 
country  to  a  belligerent,  if  they  are  to  be  delivered  to,  and  to    I 
become  the  property  of  a    belligerent  immediately  on  their 
arri\'al.  are  considered  as  his  goods  during  the  voy^e,  in  J     I 
ifimfrc,  and  subject  to  capture  and  confiscation.'    Thisgcneral>r  j^ 

an  enemy'*  tbip,  or  Jnlavour  of  an  enemy  on  a  neutral  ship,  are  equally  to 
be  dt*«i;r»(de<i  in  a  Brilish  Priiic  Court. 

Tbw*  were  six  other  vessels  seized,  all  belonging  to  the  same  appel- 
lant. After  the  delivery  of  the  above  jinlKinen,  ihe  Crown  olificera  re- 
flofvd  these  vc9seb,  with  the  exception  of  one,  the  *  iteUica,' which  ihey 
retained  on  the  eround,  lliat  the  sale  of  that  ihip  w»s  distinguishable 
final  the  others,  her  tile  havin^^  taken  place  ift  transitu.  On  appeal, 
^dD,ta  the  PrSvv  Council,  that  court  decided  that  the  sale,  thoutjh  in 
tnmam,  was  valid,  as  the  Irantilai  had  ceased  when  the  vecKcl  had  came 
iiuo  ponefston  of  the  purchaser,  which  took  place  before  the  Keimre.  and 
thai  no  diMinclion  could  be  made  between  the  case  of  that  vessel  and  the 
cue  ei  the  '  Ariel ' — Sorcnsen  v.  Keg.,  1 1  Moore,  PHvy  Coufu-tt  Cm. 
■  19. 

*  In  1793  an  American  shiu,  the  '  Sally,'  shipped  a  cargo  of  cam  of  a 
trm  at  Bafiinnorc,  ostensibljr  tor  the  account  and  rltk  of  a  firm  of  Phila- 
delpliia  (but  in  rciOiiy  for  the  use  of  the  French  Republic),  and  consigned 
JKUietn  or  tbetr  aui^s,  and  to  be  delivered  at   Havre.    The  form  of 

Iran  was  framed  directly  for  the  purpose  of  obviating  the  d.ingcr  ap- 

Mnded  from  approachinf;  hostilities  between  France  and  England. 
the  thip  l>eins  captured  by  the  Knghsh,  the  master,  instead  «  sup- 
lAg  the  contents  m  his  bill  of  lading,  deposed  *  that  on  arrival,  the 
l»  would  become  the  property  of  the  Krench  (Jovemment,'  and  Cffn- 

sd  papers  strongly  supported  his  testimony.     It  was  held  that  as  ihft 

com  WAS  to  become  the  property  of  the  enemy  on  delivery,  cafi/itrf  mij;bt 
b«  cons;dcred  ^<i  Jtlivfry.  Captors  by  the  riffhis  of  war  stand  in  the 
pfacc  o(  ibc  enemy,  and  are  entitled  to  a  condemnation  of  goods  passing 
tntdcr  such  a  contraa,  a>  if  they  were  enemy's  property.— The  '  Sally,' 
\fttS.  300,  note.  See,  jiIao,  the  'Anna  Catharioa,'  4  Rod.  \oj  ;  and  the 
■CarlWAher,'/*!;/.  207. 

Condemnation  wa&  also  made  in  the  case  of  the  property  of  British 
BDcrcbantA,  shipped  bcfofc  the  war  with  Spain,  but  in  a  Spanish  characicr 
and  in  a  trade  so  exclusively  peculiar  to  Spanish  subjects  as  that  no 
farejrn  naiae  could  appear  in  it  (the  '  Princeiia  Zavnla,'  2  itifb.  ^2), 
rfMd  Tortber  in  ihai  of  on  a^serted  American  merchant,  who,  having  ^one 
Trance  to  collect  outstanding  dcbt^,  kid  invc»tc<l  p;ut  of  the  money 

received  in  sending  a  cargo  of  butter  to  Lisbon.    Tl»c  peculiiir  cucum- 

VOt.  IL  tc 


'  rule,  as  to  the  effect  of  a  delivery  of  goods,  to  the  master,  (or 
a  foreign  purchaser,  may,  both  by  the  civil  and  common  law, 
be  varied  by  an  express  stipulation  between  tlie  parlies,  or  by 
•  the  u?iage  of  a  particular  trade.     If  the  parties  agree  that  the 
p-iymcnt  for  the  goods  shall  be  contingent  upon  their  actual 
dclivciy  at  the  foreign  port,  the  whole  risk  of  the  voyi^ 
being  cast  upon  the  i^hipper,  and  the  contract  of  sale,  until  I 
delivery,  being  incomplete  and  executory,  the  goods,  during 
the  voyage,  in  judgment  of  law,  remain  the  propert>'  of  the 
shipper.      So  if  the  prevailing  usage  of  a  p.-uticular  trade 
casts  the  risk  upon  tlie  consignor,  the  delivery  to  the  mastrr 
IS  not  regarded,  in  law;  as  a  delivery  to  the  consignee  ;  for 
such  a  usage    prc-supposcs  the  general  agreement   of  the 
merchants   engaged  in    the  trade  to  which   it    refers.      But 
neither  of  these  exceptions  to  the  general  rule,  that  the 
deliveo'  to  the  master,  as  the  agent  of  the  consigncv,  '«  a 
delivery  to  the  principal,  is  admitted  in  courts  of  prize,  for 
the  very  conclusive  reason,  that,  to  permit  goods,  in  time  «f 
war,  to  be  considered  the  property  of  tlie  neutral  consignor, 
instead  of  the  enemy  consignee,  merely  on  tlie  ground  that 
the  former  had  assumed  the  risk  of  transportation,  would  at 
once  put  an  end  to  captures  of  enemy's  property  on  the  high 
seas.     On  every  contemplation  of  a  war,  in  the  consignments 
of  goods  from  neutral  ports  to  an  enemy's  country,  the  risk 
of  transportation  would  be  laid  on  the  consignor,  and   the 
right  of  capture  would  be    completely  frustrated.      Hence, 
says  Sir  William  Scott,  that  part  of  the  contract  laying  thfl 
risk  of  transportation,  in  time  of  war,  upon  the  neutral  con- 
signor, is  invalid  ;  or  rather  as  the  captor  has  all  the  riglits 
which  belong  to  the  enemy,  his  taking  possession  is  con- 
sidered equivalent  to  an  actual  delivery  to  the  enemy  con- 
signee.    The  foregoing  rule  of  the  prize  courts  of  England, 
that  property  consigned  to,  and  to  become  the  property  of 
an  enemy,  upon  arrival,  cannot  be  protected  by  the  neutrality 
of  the  shipper,  has  been  explicitly  recognised  and  acted  upon 
by  the  prize  courts  of  the  United  States,  and  approved  by 
American  writers  of  the  highest  authority.     No  case  directly 

stances  in  cacti  case  were  such  a$  to  invest  the  consignors  with  an  cnony 
lution^l  cUiir.ictcr  flro  kd<  vict, — The  '  Dric  Gcbcoedeis,"  4  Ritb.  aa. 
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tn  point  has  yet  been  decided  by  the  supreme  court  of  the 
United  Sutcs.  but  the  doctrine  has  been  affirmed  in  analo- 
goas  cases,  resting  substantially  on  the  same  grounds ;  and 
Mr.  Justice  Story,  in  the  United  States  circuit  court,  says. 
*Uut  m  time  of  war,  property  shall  not  be  permitted  to 
change  character  in  its  transit,  nor  shall  property  cons^tiod 
to  become  the  property  of  an  enemy  upon  its  arrival,  be 
protected  by  the  neutrality  of  the  shipper.  Such  contracts, 
however  valid  in  time  of  peace,  are  considered,  if  made  in 
war.  or  in  contemplation  of  war.  as  infringements  of  belli- 
gerent rights,  and  calculated  to  introduce  the  grossest  frauds. 
In  fact,  if  they  could  prex-ail,  not  a  single  bale  of  enemy's  * 
goods  would  ever  be  found  upon  the  ocean.'  Chancellor 
Kent,  in  his  commentaries,  says,  that  '  property  shipped  from 
a  neutral  to  the  enemy's  country,  under  a  contract  to  become 
ibe  property  of  the  enemy  on  arrival,  may  be  taken,  in 
transitu,  as  enemy's  property ;  for  capture  is  considered  as 
delivery.  The  captor,  by  the  rights  of  war.  stands  in  the 
place  of  the  enemy.  The  prize  courts  will  not  allow  the 
neutral  and  belligerent,  by  a  special  agreement,  to  change  the 
ordinary  rule  of  peace,  by  which  goods  ordered  and  delivered 
to  the  master,  arc  considered  as  delivered  toi^iclconsignee. 
All  such  agreements  are  held  to  be  constitimonally  fraudu- 
lent, and,  if  they  would  openite,  they  would  go  to  cover  all 
bcUigcrenr  property  while  pas-sing  between  a  belligerent 
a  neutral  country  ;  since  the  risk  of  capture  would  be 
alternately  on  the  consignor  or  consignee,  as  the  neutral 
Eictor  should  happen  to  stand  in  one  or  other  of  these 
relations.'  A  contrary  doctrine  has  been  held  by  the  courts 
of  the  State  of  New  York,  but  as  the  decisions  of  State 
cmuts  are  not  of  authority  in  questions  of  prize,  the  rule, 
as  decided  by  Justice  Story,  must  be  regarded  as  ciitablished 
in  the  United  States.' 

I  7,  This  r\de  is  not  confined  to  cases  where  the  contract 
and  shipment  arc  made  in  time  of  actual  war,     If  they  are 

'  KaA,  Cam.  on  Am.  /^w,  vol  i.  pp.  86,  S?  ;  the  '  Ann  Green,'  f 
Gallii  R.  201  ;  ihe  '  Fr.inces,'  1  Ga/Us  fi.  450  ;  Ludlow  ;',  Uownc,  i  yokn 
£  1  :  I)c  Wolff.  N.Y.  Ins.  Co..  »  y<yhit.  A'.  21+  ;  rhc  'Venus,'  8  Craneh. 
2Si  i7S  ;  ttie  '  Merrimack.'  8  CraticM.  317, 337  ;  ihc  •  Mary  and  Suwn,'  i 
WMkWO  R.  25  :  dK  '  San  Jos<^  Indlano,'  1  Wbcaton  K.,  20S.  111 ;  the 
,'  S  Cranck.  183 ;  Ililcy  v.  Siubbt,  9  Man.  R.,  65 ;  Charilllcr  ». 
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made  in  time  of  peace,  but  in  contemplation  of  war.  and  vntli 
the  manifest  intention  of  protecting  the  property  from  hostile 
capture,  they  are  equally  a  fraud  upon  the  belligerent  pcfim 
to  which  the  right  of  capture  belongs  ;  and  the  reasons  for 
the  lulc  of  the  pri/.e  courts,  in  ca.scs  of  contract  made  in  time 
of  actual  war,  given  by  Sir  William  Scott  and  Justice  Stoiy, 
in  their  decisions,  and  by  Chancellor  Kent,  in  his  comitien> 
taries,  arc  equally  applicable  to  contracts  made  in  time  of 
peace,  but  in  contemplation  of  war.  We  do  not,  however, 
find  any  decision  directly  on  this  point  ;  but  the  view  of  tbk 
question  taken  by  Mr.  Ducr  seems  to  be  fulty  sustained  by 
the  reasoning  of  the  courts  in  the  cases  to  which  reference  k 
made  in  the  foregoing  paragraph.  If  goods  contracted  for,  and 
shipped  in  time  of  actual  war,  arc  liable  to  capture  on  the 
ground  of /rattd  upon  the  rights  of  a  belligerent,  assuredly 
the  same  would,  for  tlie  siime  reason,  apply  to  the  Riroc 
transactions  made  with  the  same  intention,  in  contempUtioo 
of  war.' 

i  8.  And  if  the  contract  Is  made  during  a  peace,  and  not 
in  contemplation  of  war,  but  the  shipment  be  made  after  ho 
tilitics  have  commenced,  and  with  a  knowledge  of  the  wir, 
the  private  agreement  of  the  parties,  by  which  the  neutral 
consignor  assumes  the  risk  of  deliverj-,  will  not  be  permitted 
to  affect  the  rights  of  the  capturing  belligerent.  For  it  W 
the  duty  of  the  consignor,  and  within  his  power  in  this  cue, 
equally  as  in  the  former,  to  guard  lumself  from  a  contingent 
losi  arising  from  capture,  by  requiring  a  proper  security  from 
the  consignee.  Without  such  security,  he  was  not  bound  to 
make  the  .shipment  at  all,  since,  as  the  contract  was  not  made 
in  expectation  of  a  war,  so  material  a  change  in  its  risks,  as 
contemplated  by  the  parties  in  making  the  contract,  would 
absolve  him  from  its  execution.' 

i  9.  But  where  the  shipment  of  the  goods,  as  well  as  the 
contract,  laying  the  risk  on  the  neutral  consignor,  are  both 
made  in  time  of  peace,  and  not  in  contemplation  of  war.  the 
legal  ownership  which  wa.s  in  the  consignor,  at  the  Jnccptioa 
of  the  voyage,  remains  in  him  until  its  termination.  The 
property  of  the  consignor  is  not  divested  in  favour  of  a  bcUi- 
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gcrent,  bj*  ihe  breaking  out  of  the  war,  before  the  arrival  of 
the  goods,  by  which  (he  foreign  consignee  becomes  an  enemy. 
The  same  rule  applies  where  the  consignor,  at  whose  risk  the 
shipment  was  made,  is  a  subject  of  the  belligerent  captor,  the 
reason  of  the  exemption  being  equally  applicable  to  his  case. 
Again,  if  the  contract  and  shipment  be  made  in  time  of  peace, 
and  not  in  contemplation  of  war,  and  the  risk  be  laid  on  the 
neutral  consignee,  the  property  being  in  the  consignee,  not 
only  by  tlic  rules  of  the  civil  and  common  law,  but  also  by 
the  law  of  nations,  the  goods  are  exempt  from  capture.  So, 
aJso.  if  the  consignee  be  a  subject  of  the  belligerent  captor. 
for  the  delivcrj-  to  the  carrier  is  regarded  as  the  delivery  to 
the  consignee,  and  the  goods  arc  neither  enemy's  goods,  rior 
goods  in  unlawful  trade  with  the  enemy.  Both  the  contract 
And  shipment  were  lawfully  made,  and  no  rule  of  war 
being  violated  by  tlie  subject  in  acquiring  the  ownership  of 
the  property,  or  in  their  removal  from  the  country,  then 
friendly  but  now  hostile,  the  character  of  the  goods  is  not 
changed  during  the  voyage,  and  they  are,  therefore,  not  liable 
to  condemnation.' 

I  lo.  And,  again,  where  the  goods  are  shipped  by  an 
enemy  consignor,  during  the  war,  and  under  a  prior  sale,  or 
an  unconditional  contract  of  sale,  the  property  so  shipped 
vests  absolutely  in  the  neutral  consignee,  by  deliverj-  to  the 
master,  and,  if  otherwise  innocent,  and  the  title  remains  un. 
changed,  it  is  exempted  from  capture  during  the  voyage. 
The  reason  is  obvious :  the  neutral  violates  no  duties  toward 
one  belligerent  by  trade,  otherwise  lawful,  with  the  opposing 
belligerent ;  and  the  only  question  is  that  of  ownership, 
which,  by  the  supposition,  is  In  the  neutral  consignee.  But, 
as  a  ncutr^  cover  is  the  common  device  by  which  belligerent 
interests  arc  sought  to  t>e  protected,  shipment-;  of  this  cha- 
racter arc  watched  with  peculiar  jealousy,  and  the  clearest 
cndcnce  of  ownership  in  the  consignee  is  not  unreasonably 
required.  '  It  b  not  sufficient,'  says  Mr.  Duer.  'to  establish 
the  title,  that  the  bills  of  lading  and  the  invoice  arc  in  the 
name  of  the  consignee,  and  express  the  sliipment  to  be  made 
on  his  account  and  risk ;  for  these  documents  are  indispen- 
sable to  give  even  the  np^araitcf  of  neutral  ownership.  It 
must  be  shown  by  what  means  the  title  was  acquired.  If  it 
'  WOdfBin,  Int.  LatVj  vol.  b.  pp.  99,  loo ;  lh«  ■  Atba,'  3  Mok.  199. 
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Is  alleged  that  the  goods  had  been  paid  for.  the  payment 
must  be  proved.     If  the  goods  arc  claimed  under  a  contnct 
of  sale,  containing  provisions  for  future  payment,  or  undo* 
an  order  for  their  shipment,  the  contract,  or  order,  mast  be 
produced,  and  must  appear  to  be  absolute  and  unconditional 
so  as  to  bind  the  consignee  positively  to  the  acceptance  of 
the  goods,  and  to  take  from  the  consignor  any  right  or  power 
to  rccliiim  them  (unless  in  the  sole  event  of  the  insolvcncjr 
of  the  consignee),  previous  to  their  arrival.     If  any  electioa 
is  given  to  the  consignee,  or  any  power  of  direction  or  con- 
trol is  retained  by  the  consignor,  the  goods  continue,  in  the 
judgment  of  law,  the  property  of  the  consignor,  and,  as  sudi, 
arc  liable  to  capture  during  the  voyage.'     This  doctrine  has 
been  clearly  establisht-d  by  the  British  Courts  of  Admiraky, 
and  affirmed   by  the  Supreme  Court  of  the  United  States, 
It  may  be  well  to  illustrate  this  doctrine  by  particular  cases 
Thus,    where   an    American    merchant   had    ordered    certain 
goods  from    Holland,  then  at  war  with   England,  and   the 
Dutch  merchant,  instead   of  sending  the  goods  to  him  di- 
rectly, shipped    them  on  his  own  account  to  a  third   person, 
and  directed  his  correspondent  not  to  deliver  over  the  bill  of 
lading  unless   payment  was  provided    for  in  a  satisfactory 
manner,  it  was  held  that  Ilic  goods,  which  were  captured  on 
the  voyage,  remain  the  property  of  the  consignor,  and 
such  were  liable  to  condemnation.     So,  where  the  goods  were 
shipped  under  a  positive  order  from  the  claimant,  but  the 
shippers,  with  a  view  to  their  own  security,  had  iIm:  bill  a( 
lading  altered  so  as  to  be  transferable  to  their  own  order, 
Sir  William  Scott  held  that  the  goods,  being  still  under  th< 
dominion  of  the  shipper,  and  subject  to  his  control,  the  owner- 
ship was  not  legally  changed,  and  upon  tliis  ground  coo* 
demncd  the  cargo  as  the  property  of  the  enemy  shipper.' 

i  1 1.  Tlie  same  considerations  apply  where  the  shipment 
is  made  in  time  of  peace  by  a  neutral  consignor  who  becomes 
an  enemy  before  the  completion  of  the  voyage,  althougll 
there  docs  not,  perhaps,  exist  the  same  grounds  of  suspicion 
as  when  the  consignor  is  an  enemy  at  the  time  of  shipment 
Nevertheless,  the  courts,  even  in  this  case,  require  the  clcaresf* 

'  D«w,  Om  Ininranc/,  vol.  i,  pp.  437,  438  ;  the  'Aurora,'  4  Rod.  aij 
the  'Noydt  C«!acht,'  3  Ifp/>,  13,  nmc ;  the  'Jo<Jcphinc,'4  Kc^.  35  ;  ii 
'C&rolina,'  1  A'«^.  304  ;  the  '  MerrimaclE,'  8  CratuA,  328 ;  tbc  '  Venu*,' 


e%-ulcnce  of  neutral  ownu-rship.  This  It  illustrated  by  the  case 
of  tlu;  '  Frances.' '  Shortly  previous  to  the  breaking  out  of 
the  »rar  between  Great  Britain  and  the  United  States,  in 
1812,  a  merchant  of  Glasgow  shipped  sc\xral  bales  of  goods 
to  certain  merchants  in  New  Vork,  and  both  the  bill  of  lading 
«nd  tiic  invoice  were  in  the  names  of  the  latter,  and  expressed 
the  sliijMncnt  to  be  on  their  account  aud  risk.  It  appenred, 
bou'cvcr.  by  a  letter  found  on  board,  that  the  consignor,  in 
making  the  shipment,  had  exceeded  tlie  order,  so  that  the 
consignees  were  in  effect  released  from  any  obligation  to 
accept  the  goods,  and  by  this  letter  he  gave  them  an  election 
to  take  the  whole  of  the  shijiment,  or  none,  as  they  pleased. 
The  goods  were  captured  on  the  voyage,  after  war  had  been 
declared,  by  an  American  privateer,  and  were  condemned  as 
enemy's  property.  In  another  case  of  the  same  kind,  during 
tht*  same  war.  the  bill  of  lading  expressed  the  goods  to  be 
shipped  by  a  house  in  Liverpool,  unto  and  on  account  of 
certain  merchants  in  New  York,  and  the  invoice,  signed  by 
a  manufacturer  in  Manchester,  described  the  goods  to  be 
consigned  to  the  claimants,  but  did  not  specify  on  whose 
a^£outti  and  njJt.  And  in  a  letter  to  the  consignees  enclosing 
the  invoice,  he  said  "tlie  gyods  arc  to  be  sold  on  joint  account, 
or  on  mine  altmc.'  The  yoods  were  accordingly  condemned 
as  the  property  of  the  shipper. 

!  12.  Where  goods  arc  shipped  by  an  enemy  consignor  to 
a  neutral  consignee,  not  under  a  prior  order,  but  with  the 
expectation  that  they  will  be  received  on  the  terms  proposed, 
if  they  arc  in  fact  accepted  by  the  consignee  previous  to  the 
capture,  it  was  held,  by  Sir  William  Scott,  that  his  acceptance 
vests  and  perfects  his  title,  and  that,  .upon  proof  of  the  fact, 
the  property  will  be  restored.  To  exempt  the  property  from 
capture,  however,  the  acceptance  munt  be  absolute  and  un- 
conditional. The  transaction  is  then  construed  in  the  same 
manner  as  if  the  goods  had  been  originally  shipped  on  hiA 
account  and  at  his  risk.  The  same  point  had  previously 
been  raised  in  the  Supreme  Court  of  the  United  States,  but 
as  the  acceptance  in  tlic  case  decided  was  partial  and  condi- 
tional, the  Court  expressly  declined  to  consider  what  would 
have  been  the  effect  had  the  acceptance  been  absolute.' 

'  8  CntKck.  354- 
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S  13.  Every  consignor,  not  only  at  common  law,  but  by* 
rule  of  the  general  mercantile  law,  has,  in  certain  cases,  1 
control  over  the  shipment,  which  is  technically  called  a  rig^ 
of  sdyffagf  in  tramilu ;  that  is,  a  right  to  countermand  the 
bill  of  lading,  and  repossess  himself  of  the  goods,  at  any  time 
after  their  »lupment  and  before  their  arrival  at  thcrir  destined 
port.  The  only  case  in  which  this  right  of  atopiragc  in  frant- 
itu  can  be  legally  exercised,  under  the  laws  of  war,  is,  in  the 
expectation,  confirmed  by  the  event,  of  the  insolvency  of  die 
consignee.  If  the  consignee,  previous  to  the  arrival  of  the 
goods,  communicate  to  llic  consignor  his  determination  not 
to  receive  or  pay  for  the  goods,  these  facts  are  deemed  eqo^ 
valent  to  actual  insolvency.  But  3  revocation  of  the  consigD- 
mcnt,  from  fears  of  the  insolvency  of  the  consignee,  vrhid) 
are  not  confirmed  by  the  event,  is  not  deemed  sufficient  to 
change  the  ownership.  The  effect  of  this  right,  when  duly 
exercised,  is  to  save  the  property  from  its  liability  to  capture, 
where  the  consignment  is  made  from  a  neutral  to  an  enemy; 
and  to  incur  that  liability,  where  the  consignment  is  nude 
from  an  enemy  to  a  neutral.^ 

I  14.  But  these  cases  are  properly  exceptions  to  titt 
general  and  well  settled  rule  of  the  English  Admiralty,  that, 
in  time  of  war,  the  national  character  of  property  cannut  be 
changed  by  a  transfer  to  a  neutral  during  the  transportadoo. 
That  which  was  enemy's  property  at  the  commencement  of 
the  voyage,  remains  liable  to  capture,  until  its  arrival  al  lite 
port  of  destination.  Nor,  is  the  application  of  the  rule  coi>> 
fined  to  a  transfer  in  actual  war.  If  it  appear  that  the  Imme- 
diate motive  of  the  transfer,  although  made  in  time  of  peace, 
was  the  expectation  of  war,  and  that  this  fact  was  known  to 
the  purchaser,  the  contract  is  held  to  be  equally  invalid,  as 
against  the  belligerent  whose  right  of  capture  was  meant  to 
be  evaded.  'These  rights,  however,'  says  Mr.  Duer,  'are  u 
apparent  difference  in  the  mode  of  applying  Ihc  rule  in  these 
cases.  In  the  latter,  positive  evidence  of  the  intentions  of  the 
parties  is  plainly  required  ;  but,  in  the  first,  the  fact  of  a 
transfer   is  regarded   as  conclusive   proof   of  the  intended' 

*  Emerigon,  TraiU  ifts  Assuramts,  ch.  xi.  §  3 ;  Ihc  '  Constuicia,' 
6  Rob.  334,  333  :  '  Twende  Venner,'  6  Ji^.  339,  ncMe  ;  81Its  v.  Hum,  ) 
Term  "k.  469 ;  Oppenticim  v.  Ku&i.ell,  3  Bot.  and  PuU.  484  ;  OutUa 
Solarnan,  3  Bat.  And  Pull.  j3a  ;  Coxe  v.  Harden,  4  East,  311. 


fraud.'    This  doctrine  seems  to  have  been  adopted  in  its  full 
cxicat,  by  the  Supreme  Court  of  the  United  States.     The 
rule  t>f  Admiralty,  in  these  and  other  cases  which  we  have 
itioned,  ts  different  from  that  ot  common  law,  and  its 
Hodtcation  is  rested  on  the  ground  that  its  adoption  Is  neccs* 
to  the  prevention  of  fraud.     A  change  in  the  national 
^laracter  of  the  owner,  during  the  voyage,  is  not  allowed  to 
nAungc  the  hostile  character  of  property /«  /ransitu.     If  he 
j^'Ji  an  enemy  at  the  commencement  of  the  voyage,  the  pro- 
perty is  condemned,  notwitlistanding  he  may  have  become  a 
subject  of  the  capturing  power  previous  to  the  capture.  A  Dutch 
'^WpL  owned  and  claimed  by  merchants  residing  at  the  Cape 
['"'Good  Hope,  was  captured  on  a  voyage  from   Batavia  to 
noliand,  nearly  two  months  after  the  inhabitants  of  the  Cape 
^Good  Hope,  under  the  capitulation,  had  sworn  allegiance  to 
^  3ritisb  Crown,  and  had  become  British  subjects.  Their  ship 
**•    condemned,  on  the  sole  pround  that,  '  having  sailed  as  a 
•'"tch  ship,  her  character  during  the  voyage  could  not  be 
*"**^ged."     The  propriety  of  this  decision  has  been  seriou.sly 
91*=^tjoned.     Although  the  character  of  property  is  not  per- 
""tt^  to  be  varied  ift  trattsilit,  from  hostile  to  friendly,  or 
'*"^^TaI,  so  as  to  exempt  it  from  capture  and  confiscation, 
"'^^''■^iftJieless.if  it  be  neutral  or  friendly  at  the  commencement 
tlie  voyage,  its  character  may  be  so  effectually  altered 
'^'^^rc  its  termination  as  to  ensure  its  condemnation.    As  a 
8**^or3l  rule,  no  matter  what  its  character  at  the  commcnce- 
"^•^l  of  the  voyage,  if  its  owner  is  an  enemy  at  tlie  time  of 
^"^    capture,  the  seizure  is  lawful  and  confiscation  a  necessary 
™**«equence.     Its  fate  is  determined  by  the  real  or  construc- 
"''^  diaractcr  of  its  ownership  at  the  time  of  seizure  ;  by  its 
''^^*^  character,  if  hostik  at  the  time  of  capture,  and  by  its 
^^■latnictivc  character,  if  neutral  or  friendly  when  seized,  but 
"**tilc  at  the  commencement  of  the  voyage.    The  rights  of 
*»«  captors  are  vested  at  the  time  of  the  .seizure,  and  cannot 
**     divested  by  any  subsequent  change  in  the  national  cha- 
'*^tcr  of  the  owner.      Previous  to  adjudication,  the  owner 
*'**y  have  become  a  neutral,  an  ally,  or  a  subject,  but  in 
"^'Uicr  capacity  can  he  claim  exemption   from  confiscation 
^^  Property  seized  while  he  was  an  enemy.     Nor,  to  warrant 
'  ^^demnatton,  is  it  in  all  ca^es  necessary  that  tlic  owner 
**^uld  be  an  actual  enemy  at  the  time  of  capture.    If  the 
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seizure  is  provisionally  made  in  contemplation  of  hostilities; 
a  subsetiucnt  declaralion  of  war  lias  a  retroactive  effect,  ctuh 
verting  the  neutral  or  friendly  owner  into  a  public  cnciny^ 
and  the  prccautionaiy  seizure  into  an  act  of  war.  TV 
seizure  is  at  lir$t  regarded  as  provisional,  or  rather  an  ict 
of  an  equivocal  character,  to  be  determined  by  subsequent 
events.  If,  in  the  language  of  Sir  William  Scott,  the  dispute 
terminates  in  a  reconciliation,  the  seizure  is  regarded  if  > 
mere  civil  embargo ;  but  if  war  follow,  it  impresses  upon  the 
original  seizure  a  direct  hostile  character.  Hut  this  particular 
point  has  been  discussed  in  another  chapter.' 

S  [5.  The  transfer,  in  time  of  war.  of  tlic  vessel    of  an 
enemy  to  a  neutral,  is  a  transaction,  from  its  very  nature, 
liable  to  strong  suspicion,  and  consequently  is  examined  with 
a  jealous  and  sharp  vigilance,  and  subjected  to  rules  of  a  pe- 
culiar strictness  in  the  prize  court  of  the  opposite  bdligerefK. 
Nevertheless,  neutrals  have  a  right  to  make  such  purchases 
of  merchant  vessels,  when  they  act  with  good  faith,  and,  con- 
sequently, the  belligerent  powers  arc  not  justified,  by  the  law 
of  nations,  in    attempting    to   prohibit  such  transfers  by 
sweeping  interdiction,  as  was  done  in  former  years  by  botll 
the    French  and   English  governments.     Ordinances  of  thil 
character  form  no  part  of  the  law  of  nations,  and,  coott 
quently,  are  not  binding  upon  the  prize  courts,  even  of  th« 
country'  by  which  they  are  issued.     Nevertheless,  where  th' 
sale  is  cLiimed  to  have  been  made  by  an  enemy  to  a  neutral, 
in  time  of  war.  tt  is  not  unreasonable  that  its  motives,  natan 
and  terms  should  be  an  object  of  the  most  searching  inquiry 
The  temptation  to  fraud,  in  such  cases,  is  so  great  that  th 
entire  transaction  should  be  most  strictly  examined,  otherw 
the  opposing  belligerent  might  be  deprived  of  his  just  right 
of  capture.    Hence  courts  of  admiralty  have  established  ver 
severe  rules  respecting  such  transfers.' 

'  Duer,  Oft  /nturaMf,  vol.  i.    pp.  441-444  j   Philltmoro,  Om  /xt  /. 
vol.  iii.  J  31  1  Whcaton,  /i7/«.  /tit.  /.am,  pt.  iv.  ch.  i.  1 4 ;  ibe  '  Bode 
Lust,'  5  *.»*.  233-550  ;  the  '  Uiann,'  5  Hoi.  60  ;  Wildman,  /xt.  Lirvr, 
ii.  pp.  toi,  loa. 

The  inierest  or  wpwtaiKy  of  crcdiiors  in  eiwmy  property  arreiU 
as  prize,  even  (hQugb  ain<?untinK  to  a  li«n  upon  it,  does  not  escmpt  it  trot 
capture  *s  pritc.     The  '  Mary  Cliflon,'  B/^iuhf.  Pr.  Cat.  %\b. 

'  Abrcu,  Tratado  itt  las  Pmai,  cap.  v.  §  3  ;  I'ougei,  DrMi  Manli 
toinc  i,  p.  4S9-,  WhcAtun,  On  Capturts,  appcn.,  p.  386;  HuilclcuiU 
Drt>il  dit  ^'atioM  N(ittr<i,  tit.  xi.  cb.  ii. ;  Cusning,  Opinhm  U^.  Aify 
GtHl^  voL  vi.  p.  6ji8. 
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I  16.  These  rules  may  be  briefly  stated  as  follows:  the 
tic  of  aa  enemy's  vessel  to  a  neutral  purchaser,  to  be  valid, 
list,  in  all  cases,  be  absolute  and  jnconditional.  The  title 
id  interest  of  the  vendor  must  be  completely  and  absolutely 
vested.  If  tlicrc  is  any  covenant,  condition,  agreement. 
•  even  tacit  understanding,  by  which  he  retains  any  portion 
'  Ilia  interest,  the  entire  contract  is  vitiated,  and,  in  intcrna- 
Dool  Uw.  regarded  as  void.  Thus,  if  the  vendee  i^  bound 
r  a  condition  to  restore  the  vessel  at  the  conclusion  of  the 
ar;  or,  if  the  vendor  retains  a  lien  upon  the  vessel,  for  the 
liijle  or  a  part  o(  the  purchase  money,  the  transfer  is  held 

An  enemy*!  vessel  iMtcnstbly  traiisrerred  to  a  neutnil,  but  conlinuing 
tbe  enemy's  tradr,  manaed  by  subjects  of  the  encrti>',  aiiil  s.iiting  from 
d  10  aa  enemy's  pon,  was  condemned.  The  "  Embden,'  1  /fDJi.  13.  The 
be  of  a  tbipof  the  enemy's  to  a  neutral  must  be  absolute  and  6ouJ 
<r.     Ar}- equity  of  redemption  or  other  dcfcas^ince  will  be  considered 

keep  ilie  title  iiill  in  iJic  enemy.  The  'Sechs  Geschwistcm,' 4  ffi^*. 
o.  A  irevKl  puicbaseil  in  the  enemy's  country  continually  employed 
ibe  trade  ot  that  country  during  war,  aiid  evidently  on  account  of  the 
J,  was  deemed  to   be  a  ship  of  that  counlry.     Ttie  *  Vlgilantia,'  1 

In  the  case  of  the  purchase  of  an  eDemy's  vessel  by  a  neuinit,  it 
fy*^  that  the  asserted  neutral  was  a  person  then  resident  in  ihe 
~~ '-  country,  it  was  held  that  the  presumption  wai  that  he  was  ihcve 
7,  and  that  the  proof  lay  on  the  claimant  to  explain  it.  The 
I  Jiafi.  to3. 

sold  in  a  blockaded  port  by  a  n^itral,  who  had  him<>df 

of  the  enemy  since  the  commencement  of  hosiilities,  w.is  taken 

out  of  that  port,  and  was  conderoneiL     The  *  \'igilnntia/  /ieyl., 

I3X 

A  British  ship  was  fictitiously  iransferred  to  Russian  merchants,  to 

vent  fcef  seizure  by  Ihe  Russian  authorities,  while  lying  icebound  in  a 

' ;--rt,  at  the  oulbreak  of  the  Crimean  war,  1854.     She  was  sci/cd 

property,  by  (he  customs  officers, on  her  arrival  at  Leith.     The 

~-.i  was  of  opinion,  that  the  case  presented  very  considerable  dilh- 

of  a  perfectly  novel  chamclcr,  for  i{  the  vcS'^cl  was  not  rc^^cnrcd  to 

nants,  there  was  no  altemnlivc  but  to  condemn  her  to  the  Crown. 

fa<rw?  not  as  lakenbyanon-commiHioned  captor,  but— foUowinjtthc 

"  the '  Elnuco '  (Lorda  of  Appeal,  1 1  August,  1 803)—  to  the  Crown, 

noUiion  of  the   British  law.    This,  the  Court  could  not  do;  ist, 

there  vras  ho  proof  of  a  violation  of  British  law,  which,  by  Dritisb 

;  would  entail  a  coridemnation  ;  sndly,  because  there  had  been  no  iti- 

tocomtmtawA/ilyfdl' act,  in  violation  of  Uritishlaw;  lastly,  because 

Ic  tiansactioR  was  a  deception  on  the  Ilritish  Cu:ilom3  (or  the  pur- 

protcciing  Itricish  property,  not  for  the  purpose  of  dccci>  ing  llntisb 

itiC3,  nor  wiih  the  intcniion  of  violating  Uhlish  taw.  but  for  rescuing 

ipetty  >up|io»cd  Co  be  in  the  t,'rnsp  of  the  enemy.    The  Court,  however, 

csacd  cuosidenible  doubt  wheihcr  this  course  of  proceeding  on  the 

of  the  clainunt,  even  for  a  laudable  piit|>ose,  was  iiuite  conecu 

Bride,'  Smnks,  Pri.  Cm.,  66. 

Abo  the  '  Benedict,'  Spinks,  Fri.  Cos.,  314,  a  case  of  the  bond_fide 

from  an  enemy  to  a  neutral,  and  Sorenscn  v.  Reg.,  iupri,  p.  1 28. 
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to  be  colourable  a.nd  void.     Even  where  the  sale  is  ostcnsioi}- 
absoluto,  if  the  vessel  continues  under  the  control  and  maiugc- 
ment  of  her  former  owner,  and  in  the  same  trade  and  nav^ 
tion  in  which  shewaspreviouslycmployed,  these  circumstances 
are  deemed   conclusive   evidence  of  a  fraudulent  intent  la 
cover,  under  the  name  of  a  neutral,  the  property  of  an  enemy, 
and  the  contract  is  necessarily  adjudged  to  \>c  invalid.'    Sft 
also,  if    the   neutral  vendee,  although  residing   himself  in  a 
neutral  country,  continues  to  employ  the  vessel  constantly  ii 
the  trade  of  the  country  to  which  she  belonged,  she  U  as 
thoroughly  incorporated  in  a  hostile  commerce,  as  if  she  hail 
never  been  transferred.    The  inference  from  the«e  drcuBh 
stances  is  not  to  be  resisted,  that  tlic  sole  object   of  the 
transfer  was  to  enable  the  vessel  to  carry  on  the  enemy's  trade 
witliotit  a  liability,  and,  consequently,  that  the  sale  was  coUti 
sive,  and  a  meditated  fraud  upon  belligerent  rights.     But,  in 
these  cases,  condemnation  would  follow  from  the  hostile  cha- 
racter impressed  upon  the  vessel  by  the  trade  in  which  she  a 
employed,  even  if  tlie  transfer  were  to  be  considered  as  in 
itself  valid.     If,  says  Sir  William  Scott,  a  neutral  chooses  to 
engage  himself  in  the  trade  of  a  belligeFcnt  nation,  he  miol 
be  content  to  bear  all  the  consequences  of  the  spcxulation ) 

'  A  vessel  belongins  lo  a  Russian,  sailed  from  Croiutadt  wiili  a  cuta 
of  wlicai  on  May  17,  i9s4,  bound  lo  Leith,  where  she  anived  tn  June,  aai 
w-ts  iheie  seized  by  the  cusioms  officers.  She  was  said  to  have  lieen  ua 
ferred,  by  virtue  of  a  power  of  attorney,  to  a  Dane  at  Messina,  then  nadk 
by  virtue  of  another  power  of  atiomey  to  her  m.istcr  while  at  Copenhagen, 
in  the  course  of  her  vuyage.  She  was  condemned  by  the  t'.nt,'tish  I'rite 
Court  SIS  nvver  h;i\ing  been  hand  fid*  transferred,  ll  was  licld,  that  tbi 
Court  looks  Tailier  for  the  natural  ei-i(l«nce  of  a  trans^iction,  such  as  cut 
resiKintlence,  th.in  for  formal  doruinenis,  and  that  tlie  Court  can  TCflorBU 
the  claimnnt,  only  in  the  chaiacter  in  which  he  cLoims,  and  that  the  ona 
of  full  .ind  complete  proof  lies  upon  such  claimant.  The  master  had  tnadi 
an  affidavit,  after  the  capture,  stating;  that  he  had  taken  on  board  hi&cafgi 
on  May  14:  this  he  had  done,  with  the  evident  intention  of  briw 
ing  his  vessel  within  the  protection  of  a  certain  Order  in  Council,  wlua 
would  not  have  pnWccled  him  had  he  named  the  real  date.  I>r.  LaShiag 
ton  obterved  that,  not  only  had  the  claimant  failed  tn  prove  hie  cUitn,  b* 
that  even  if  the  proof  of  ownert hip  h.id  been  more  ctringem,  he  was  lu 
satisfied  that  he  could  have  reitored  the  property  to  the  master,  a 
entitled  to  a  Danish  character.  If  a  man  chooses  to  clothe  himsei 
fictitiously  with  a  Danish  character,  and  atten\pt5  to  get  restitution  und«l 
that  pretence,  and  is  detected  by  the  Court,  it  is  not  ver^' consistent  wit 
law  or  justice,  thai  he  should  then  be  entitled  to  turn  routvd,  and  say,  < 
played  the  rogue — 1  tried  to  persuade  you  I  was  a  llane,  but  1  otn  i 
reality  a  Russian  ;  give  me  the  bcnclil  of  that  Order  in  Council  w)ut:la 
should  have  been  entitled  to,  if  I  had  ftcted  as  an  boncH  man.'  Tfe 
'  Poglasie>'  3  Spinks,  toi. 
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if  he  confines  himself  exclusively  to  the  trade  and  navigation 
of  an  enemy's  country,  he  is  liable  to  be  considered  an  enemy, 
in  respect  to  the  vc:(sct  so  employed.     If  a  merchant  vessel 
of  an  enemy  shelters  itself  from  hostile  pursuit  in  a  neutral 
port,  and  on  account  of  the  difficulty  or  impossibility  of  es- 
cape. i3  there  sold,  it  has  been  contended  tliat  such  sale  is  a 
violation  of  belligerent  rights  ;  but  the  purchase  of  a  neutral, 
under  «uch  circumstances,  if  bomi  fide,  is  considered  valid,  and 
sustained  by  courts  of  prize.     But  not  so  with  respect  to  the 
purchase  of  an  enemy's  ship-of-war.  under  like  circumstances, 
for  it  is  held  that  neutrals  cannot  purchase  ships-of-war  from 
dthcr  of  the  belligerents.     It  has  been  held  by  the  British 
courts  of  priac,  that  a  ship  cannot  change  her  character  in 
transitu,  and  (liat  a  traniifer  to  a  neutral,  notwitlistanding  the 
bona  Jidts  of  the  tiansaction,  will  not  exempt  her  from  cap- 
ture and  condemnation.    This  doctrine  is  sustained  by  the 
dicta  of  Mr.  Justice  Story,   in    tlie   'Ann    Green'    and    the 
*  Francis^'  but  the  question  has  not  been  directly  decided  in  our 
courts.     It,  therefore,  remains  a  debatable   point   with    us. 
Such  is  a  summary  of  the  rules  adopted  by  the  British  prize 
courts  with  respect  to  the  transfer  of  ships  during  the  war, 
irofD  tme  of  the  belligerents  to  a  neutral.    So  far  as  they  con- 
form to  the  rules  of  evidence  and  logical  proof,  estabUshed  by 
the  practice  and  consent  of  the  nations  of  Christendom,  they 
arc  obligatory,  and  can  neither  be  resisted  nor  disputed.    But, 
beyond  this,  they  have  no  force  as  rules  of  international  law. 
For  no  belligerent  nation  can  impose  upon  a  neutral  its  rcgu- 
latioas,  or  dictate  to  such  neutral  unusual  rules  of  evidence^ 
or  arbitrar>'  mean.s  of  proof     In  other  words,  if  a  neutral, 
who  has  purchased  a  vessel  from  .^  belligerent,  holds  such 
vessd  by  a  title  valid  by  the  law  of  nations,  he  cannot  be 
deprived  of  it  by  a  prize  court,  because  he  does  not  prove  his 
owncnihip  according  to  the  arbitrary  and  unusual  rules  of 
evidence  which  that  court  may  adopt.     If  tlie  sale  be  valid, 
it  cannot  be  amiulled  by  any  rules  which  a  belligerent  nation 
may  kc  fit  to  prescribe  for  itself,  but  which,  by  the  law  of 
nations,  arc  not  obligatory  upon  neutrals.' 

•  The '  Ann  Green.'  i  Oal.  j8y :  WUtlman.  IkI.  Law,  vol.  ii.  pp.  84, 
et  te(|.  ;  I'hillunore,  On  Int.  Imw,  \oI.  iii.  p.  448  ;  Xixrtv.  Oh  /Hsunttue, 
voL  L  pp.  446-448  :  Klutier,  Droit  da  Unu,  f  334  :  Kxyneval,  Drtjsi  Jt 
Im  N»l.  it  itt  lm>ju,  Uv.  lii.  cbs.  xiv.  xv. ;  the  '  Noydt  C>«(l3chi,'  2  Hob. 
137,  imie ;  tlie  '  Sedts  CcKhwistetn,' 4.  J?(>^.  too;  the  'VigiUntia,'  i  Rod. 


J  1 7-  It  follows,  from  the  rules  of  deciMon  Tieretofore  s» 
nounccd,  that  the  character  of  property  on  the  high  sfa\ 
whether  vessels  or  goods,  results,  as  a  general  rule,  from  dM 
character  of  their  owners,  or  those  who  arc  regarded  in  intex' 
national  law  as  the  owners.  If  such  owners  arc  hoitife 
friendly  or  neutral,  according  to  the  particular  rules  of  In 
applicable  to  the  state  of  war,  their  property  is,  in  genenl 
to  be  considered  hostile,  friendly  or  neutral,  and  as  sucb.  ii 
subject  to,  or  exempt  from,  capture:'  Tlic  laws  of  war  appit 
cable  to  ownership  are.  as  before  remarked,  different  froa 
those  which  apply  in  time  of  peace,  and  hence  what,  by  thl 
latter,  would  be  considered  the  property  of  a  neutral,  will  no 
unfrc<5uently,  by  the  former,  be  regarded  as  the  property  of  ai 
enemy.  But  there  are  numerous  exceptions  to  this  genen 
rule,  that  the  character  of  property  on  the  high  seas  result 
from  that  of  its  owner,  for  tfic  property  of  neutrals,  subjecti 
and  allies,  is  not  unfrcquently  impressed  with  a  hostile  cba 
racter  from  the  circumstances  of  its  locality,  use,  etc.  ThtM 
ships  are  deemed  to  belong  to  the  country  under  whose  _fi^ 
and  J>ass  they  sail ;  at  least,  this  circumstance  is  conclusivt 
as  against  the  party  who  takes  the  benefit  of  them,  althoug 
they  do  not  bind  otArr  parties,  as  against  him.  So,  a  shi 
belonging  to  a  neutral  owner  may  acquire  a  hostile  charactc 
from  the  trade  in  which  she  engages,  or  some  particular  oc 
which  3hc  may  do.  The  same  may  be  said  with  respect  M 
proprietary  interests  in  cai^oes,  although,  in  general,  goodf 
have  the  same  national  character  as  their  owners :  yd  thef 

I  J  the  •  Kmliden,'  i  RoA.  i6  ;  the  •  Jemmy.'  4  ffo*.  31 :  the  'Argo,'  i  M 
163  ;  the  ■  Vrow  Hemiina,'  1  /^od.  163  ;  the  '  Eitttrauglit,'  I  Rafi.  i«,  19: 
the  '  Minerva,' 6  ^c*.  396,  399  ;  the  '  Omnibus,'  OKM.yi;  the  'Packs 
de  Bilboa,'  a  /io6.  133. 

>  A  z*Tso  »-n&  purchased  and  shipped  in  Holland  when  at  war  aMi 
Great  Britain,  on  board  :\  iieulnil  vesiel ;  on  it  being  proved  by  the  bJl 
of  loading  and  other  papert  to  be  (he  oroperty  of  a  merchant  in  tlaflh 
bui^,  then  in  neulralitv,  it  was  held  not  liable  to  cosdemnation  a*  ftm 
CNeale  v.  Cordes  ana  Gronemeyer  (iSoj),  13  /■'.  c.  221. 

If  a  British  ship,  captured  by  an  enemy,  is  afteTw,irds  purchased  byi 
British  subject,  she  is  still,  in  the  contemplation  of  the  law  of  Engla»d,tk 
property  of  the  person  from  whom  she  was  captured.  Woodwudn 
Larleinff,  3  Ejfi.  sW  ;  the  '  Reward,'  ff^ijr  atiJ  Afar.  11)7.  The  SS  C<m.J 
t.  160,  5  Si  "°*  expired,  cnaacd  thai  if  any  British  ship,  uken  n,  priri 
by  the  ocmy,  be  ^et  forth  for  war  by  the  enemy,  it  sh.ill,  un  being  recap 
turcd  by  British  subjects,  be  condemned  ispriie  to  (he  icc^ipiots.  St* 
«iw>,  the  '  llotiiio,'  6  Jiat.  jioj  '  L'Actif,"  ^dvAnb,  i«s  ;  the '  CcylraJ 
I  l>9ds,  1141  the  '  Ceorgiana,'  Ibid.  4DI. 
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nes  have  impressed  on  them  a  liostilc  character  white 
r  owners  arc  friendly  or  nt-utral,  sometimes  from  their  ori- 
chanctcr.  or  use,  and  sometimes  from  the  acts  of  their 
ntis,  of  the  ship  in  which  they  arc  carried,  or  of  the  master 
I  diafgc  of  Ihem.     These  questions  will  be  more  particularly 
in  the  following  chapters,  and  more  especially  in 
:  «■  the  detenninalion  of  national  character.' 
I  iS,  In  determining  tlic  national  character  of  property, 
IcouTB  of  prize  generally  look  only  to  the  legal  title ;   and 
Trtciufrom  the  papers,  the  right  of  proi^rty  in  a  captured 
lUporcar^o  appears  to  be  vested  in  an  enemy,  no  equitable 
[w  accrct  liens  of  a  neutral  or  a  subject  can  be  made  the 
fnondation  of  a  claim  to  defeat  or  vary  the  rights  of  the  cap- 
tors.   The  only  exception  to  this  rule,  is  where  the  lien  is 
immediately  and  visibly  incumbent  upon  the  property,  and 
I  tttuequently.  is  one  which  the  party  claiming  its  benefit  has 
4e  means  of  enforcing  without  resort  to  legal   process.     Of 
wdi  a  nature  is  the  frwght  due  to  the  owner  of  the  ship,  for 
I  the  diipKwner  has  the  cargo  in  his  possession,  subject  to  his 
Mlenand  of  freight  money,  by  the  general  law,  independent  of 
^ly  contract    The  distinction  between  the  two  classes  of 
i^W  ii  properly  expressed   in  the  language  of  the  civil  law, 
I  i>f  ni^utling  one  as  a  jus  ad  rem.  and  the  otlier  as   a  jus 

1 19,  It  is  stated  by  Mr.  WTicaton  that,  in  addition  to  the 
'  "^fi^e  of  registry,  which  is  the  proof  naturally  to  be  looked 

■  TV'Vpow  Anna  Catharina,'  5  Roi.  161 ;  the  *  Magmis,'  1  Reif.  31  ; 
*«'fofnma,'  I  Da<i.R.  87  ;  the ' Success,'  [  Da,/.  R.  131  ;  the*PrinCTS«,' 
><iA49;  ibe  *  Anna  Caiheriiu,'  ^  Hob.  107:  the  *  kcn<!slwrK,'  4  Rob. 
'Ji ;  th«  •  Commercen,"  1  H'h/^lun K.  382  ;  ihe  '  Phoerui,'  j  R»b.  20  ;  the 
*i)rte  Cebrocderi,'  4  R^.  aja ;  the  '  Indusuie,'  Spimbs  R.  444. 

A  BT«ai  distinction  hiis  alirafs  been  made,  hf  die  nations  of  Europe, 
»«ca  thip%  ajtd  jj^oods.  Some  cmintries  have  gone  so  far  as  10  make 
flai  and  pais  of  a  thip  cmcluiiivR  on  tbr  cargo  also,  but  the  Couns  of 
tlkitnin  have  ntsvcr  tamwl  the  principie  to  that  extent  They 
'\t  tkip  to  be  bound  by  the  character  imposed  on  it,  hy  the  auUio* 
tlMl  Government  from  which  all  the  ilonunents  issiie,  but  that 
which  have  no  «!ch  dependence  upon  the  anthonly  of  the 
mar  be  difTeiently  cenndered.  As  to  the  further  <]uc«lion, 
ictlicr  tbc  Cotmi  mil  make  the  separation,  it  m.iy  be  said,  that  in  litne 
of  peace  nicb  separations  will  };enerally  be  made,  but  that  in  time  of  war 
■  Bsoro itrkt  principle  may  become  nccMsiir>'.  See  the  'Elizabeth'  (S 
AMt  3),  and  p«ti,  ch.  uiiii.  \  19,  the  dtsunction  drawn  by  the  Supreme 
Court  fiif  th«  U.S.  between  that  esse  and  ibe 'Julia'  (8  Cramh.  \%\). 
•  The  '  San  Jos^  lodiaiw,'  ;  Gallis.  R.  2&i ;  the '  Frances,'  iS  Cranck. 
8  ;  the  'Tobaso,'   j  Roir.  aiS  -.  the  ' Mariaiuia,'  6  Ac^.  24. 


to  for  thi:  national  character  of  tlic  ship,  the  fallowing  proof 
of  property  in  a  vessel  and  cargo  are  usually  rc^iuircd  :  '  l 
the  Passport,  or  Sca-Letltr.  This  is  a  permission  from  ih 
neutral  State  to  the  master  of  the  vessel  to  proceed  on  the 
intended  voyage,  and  usually  contains  bis  name  and  residence 
the  name,  description,  and  destination  of  the  vessel,  with  sndi 
other  matter  as  the  local  law  and  practice  require."  '  and,  the 
Muster  RoU,  or  Role  d Equipage,  containing  the  names,  n^gs^ 
quality,  and  national  character  of  every  one  of  the  ship's  cotD- 
pany."  •  3rd.  the  Charter  Party  ;  if  the  vessel  has  been 
to  hire.'  '  4th,  the  BUls  0/  Lading,  by  which  the  masta 
acknowledges  Uk  receipt  of  the  goods  specified  therein, 
promises  to  deliver  to  the  consignee  or  his  order.'  *  3th.  tin 
Invoices,  which  contain  the  particulars  and  prices  of  each  p*r 
eel  of  the  goods,  with  a  statement  of  the  charges  thereon, 
•6th,  the  Log-book,  or  ship's  Jotimal,  which  contains  a 
accurate  account  of  the  vessel's  course,  with  a  short  histof)'  c 
the  occurrencL-3  during  the  vc^rage.'  'As  the  whole  of  these 
papers  may  be  fabricated,'  sayTs  Mr.  Whcaton.  their  'prcwncr 
docs  not  necessarily  imply  a  fair  case;  neither  docs  the  Ab- 
sence of  any  of  them  furnish  a  conclusive  ground  of  COB- 
demnation.  as  has  been  most  unjustly  provided  by  tie 
ordin-incct  of  certain  belligerent  powers*.  As  they  fumiih 
presumptive  evidence  only  of  the  property  in  the  vessel  and 
car^  Ix-Iongiiig  to  those  to  whom  it  purports  to  belor^  ;  «. 
on  the  other  hand,  their  absence  nflfords  only  presumptive 
evidence  of  the  existence  of  enemy  interests,  which  may  be 
rebutted  by  other  proof  of  a  positive  nature,  accounting  fof 
the  want  of  them,  and  supplying  their  place,  according  to  tht 
circumstances  of  each  particular  case."  At  one  period  it  was 
customary  for  the  government  of  the  United  States  to  issue 
M:a-lctter5t  and  certificates  of  owncrsliip  to  vessels  o%-ned  by 
American  citizens,  whether  entitled  or  not  to  n^istry  and  co« 
rolrocnt.  But,  since  the  AcLs  of  March  26  and  June  3a  1810, 
these  particular  documents  arc  not  often  issued.  With  respect 
to  ships  which  have  been  transferred  abroad,  a  bill  of  sale 
the  proper  evidence  of  ownership.  '  A  bill  of  sale,'  sa^-s  Lotd 
Stowell,  *is  the  proper  title  to  which  tl)e  maritime  courts  ol 
all  countries  would  look.  It  is  the  universal  instrument  d 
the  transfer  of  ships  in  the  usage  of  all  maritime  countries.'' 
*  Kent,  Com.  on  Am.  /.jw,ioL  I  p.  ijo;    Wlieaton, 0«f  C^tmnt, 
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1  20.  There  seems  to  be  some  difference  in  Uie  laws  of 
"ffercnt  states,  as  well  as  in  the  decisions  of  their  courts  and 
Ifcc  opinions  of  their  text-writers,  with  respect  to  the  cha- 
Jctcr  of  t]>c  documents  requisite  to  prove  the  neutrality  of  a 
ijivNcl,  and  with  respect  to  the  effect  of  those  docutnciits  even 
when  their  genuineness  is  unimpcachcd.     Bello  is  of  opinion 
thiC    the  passport,  or  sea-letter,  is  absolutely  indispensable  for 
the    ^security  of  tlie  vessel.     Article  2  of  the  French  Ordon- 
n»»Cc:  of  July  26,   1778,  requires  that  neutral  vessels  shall 
prov«:  their  neutral  character  by  'passc-f^orts,  connaisstments, 
ja(f>*fti  et  atttrts  pi  fas  d'abord,  I' tine  dcsquclUs  au   uioias 
eoit^raura  ia  proprUii  netttrfl  etc.     And  Article  6  of  the  Or- 
■    ■■■'.mcc  of  liE6l,  says:    '  Scrottt  encore  de  boitne  prise  ics 
•lastx,  avec  Imr  (kargtment,  dam  Usqufls  it  He  sera  trouv^ 
i^rits-parties,  eamiaisxefftents,   fit  faetures'     Abreu    was   of 
opinion  tliat  these  words  were  to  be  taken  collectively  and 
*>t  dLitributivcly.    But  this  Ls  evidently  erroneous,  for  another 
Pitn-ision  of  the  Ordonnance  is  (Article  13)  that  no  friendly 
or  neutral  vciscl  is  to  be  made  prize,  if  the  captain  produces 
tte  'charte-partie  ou  police  de  chargcment,'  which  latter  word 
signifies  the  same  as  connaissemcnt.     Mass^  seems  to  think 
[hit  the  absence  of  a  pa.wiJorl  is  a  nccesswiry  cause  of  confis- 
cation, and  that  it  cinnot  be  replaced  by  any  other  document. 
Hut  Hautcfeuille,  Pistoye  and  Duvcrdy,  and  others,  do  not 

65,  66  I  Duer,  On  IntHmfKe,-vo\.  i.  pp.  SSo,  551 ;  the  'SUtcrs,'  ;  /iai. 
15$:  the  Tiaaro,'  2  Wkfo/gH  /f.  327;  the  'Ami.ible  IsiibelJa,'  6 
li'^ii/M  X.  I ;  tlie  'Nereide,'  9  CramJi.  388. 

A  Bill  of  HuJth,  01  GCrlificaK  properly  auihcnticatcd,  that  die  Mp 
ceowa  from  a  place  where  no  cont^gi^nis  distemper  prcvaib,  and  ih^it 
none  of  the  CTCw,.-ti  the  limc  of  her  dcpariuie,  were  inlecled  with  such  dis- 
icntper,  b  ta  1>c  found  among  ibc  papers  ol  ibe  ships  vf  mimy  nations. 

1 1  b  >  maslcr's  duty  to  produce  all  his  pnpcrs,  luid  k'u->(  of  all  10 
withhold  his  lascniclions,  which  .ire  very  important  paiper».~~Thc  ■  Con- 
covdia,'  1  Rod.  12a 

To  nuke  a  vo)fape  fairly  aliam.iiive  il  shouM  appc.ir  on  the  papers 
tobeto;  (urocherwix  it  must  mislead  the  cruisers  of  (lie  bcUi)(crcnL 
coBotrtcs-^'rhc  '  Juffriiu  Anna,'  1  Roi.  114. 

U  a  be  cleaily  evident  that  a  vessel,  although  without  papers,  b 
Btulf  I,  her  deteniion  by  a  ship  of  wu  is  not  justifiable,  but  in  the 
abvcncc  ot  that  dear  evidence,  a  ship  of  war  is  jusiilicd  in  dctainin);  a 
^up  vben  the  more  important  papers  of  the  latter  arc  wanting ;  die 
same,  tf  dnse  papers  are  irregular  or  irKxinsislent  with  cuch  other, or  with 
ibe  sutefDents  of  the  master.  The  '  Sarah,'  3  /tod.  jjo ;  the  '  Anna,'  $ 
JPdi.  )S) ;  ■  NiMstra  Signoca  de  I'ledade,'  b  Jtot.  43.  As  to  re^ubniy  of 
|iape/s,  false  papers,  and  spoliation,  «ee  fiosl.  cc  23  and  37  ;  as  to  en- 
datwetaeW  of  a  ^p's  papers,  see  tlie  '  llendrick  ^id  Maria,'  1  fimf).  83, 
asd  4  K^.  $3  ;  as  to  marks  on  Itntuh  ships,  see  39  &  40  VicL  c.  8a 
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consider  it  as  indispensable,  and  such  has  been  the  deciwai 
of  the  French  courts.  According  to  English  and  American 
decisinnR,  the  neutral  character  of  a  vussel  may  be  sustain: 
without  her  having  on  board  cither  register,  or  passport ;  al- 
though in  the  absence  of  both,  the  presumption  would  be 
against  her.  Si  aliquld  ex  solettmibiis  defiant,  cum  acquUas 
poscii,  subifcnimdutn  est.  As  already  stated,  the  presence  of  at 
the  usual  documents  would  not  be  conclusive  in  her  favour.' 

S  2 1.  As  the  French  decisions  on  this  subject  have  diffc 
in  some  respects,  from  our  own,  we  will  give  a  synopsis  of 
few  of  the  most  important.  In  the  case  of  '  Le  Nisiis*  e.*\ 
Mansourfi  et  Le  Rouge/  it  was  held  that  a  merchant  coasting 
vessel,  without  documents  aboard,  was  not  a  good  pri 
where  not  required  by  the  laws  and  usages  of  its  own  govern 
mcnt;  but,  in  the  '  Mistick  Grec' c. '  La  Junon,'  where 
vessel  waii  armed,  it  was  condemned  as  good  prize-  In  tin 
case  of  'La  Notrc-Damc  du  Pilicr.'  it  was  held  that  the  evidence 
of  the  crew,  as  to  the  hostile  character  of  the  vessel,  m 
prevail  over'the  neutral  character  of  the  papers  found  aboarc 
The  same  decision  was  confirmed  in  •  Le  Munsler'  e.  *  Le  Brave 
and  ■  La  NancyV.*  L'Knjuk-ur.'  In  '  Lc  Saint-Antoinc.etat. 
c.  'L'Audacieux.'  where  the  vessels  were  furnished  with  douhl 
documents,  French  and  belligerent,  further  evidence  was 
sorted  to,  which  evidence  established  llicir  hostile  charactc 
and  they  were  condemned.  In  '  La  Molly '  c, '  L'Ecolc,' 
withstanding  the  neutral  and  regular  character  of  the  documen' 
found  aboard,  the  vessel  was  condemned  as  hostile  on  oibiS 
evidence.  In  the  case  of  '  Le  Winyan  *  c  "  L'Arifgc."  rcguliP 
neutral  papers  were  shown,  but  others  showing  the  hostil 
character  of  tlic  vessel  were  also  found  aboard,  and  she  w» 
condemned.  In  the  case  of '  Lc  Rcysigcr '  r. '  Lc  Couragcux* 
two  neutral  passports  were  found  aboard,  une  for  coasting,  aa 
the  other  for  a  certain  destination  ;  it  being  shown  that  the 
second  was  to  be  used  only  on  the  expiration  of  the  Brst,  the 
vessel  was  restored.  In  the  case  of  ■  La  Fredricka.'  it  was 
held,  that  the  effect  of  documents  \vai  not  to  be  determined 
by  their  title,  but  by  their  contents,  and  that,  where  the  a 
struciion  du  propri^laire  io  the  captain  contained  cvcrythiflff 

•  M^s^,  Droit  Cammetxiat,  Xvf.  ii.  tiu  i.  %  343 ;  HautcfcuiUc,  ^ 
Nali/^iu  ,\'eulr(s,  lit.  xii.  ;  Merlin,  ftdfUrtfire,  vtrb.  PrUti  Afaritimti^ 
\  3  J  Ahreu,  Trait/ dts  Prises,  pL  L  ch.  ii.  f  17. 
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tJui  the  charter-party,  invoice,  bill  of  lading  and  manifest, 
•""aJiy  Contain,  it  would  serve  as  a  substitute  for  them  all. 
Tbtr  character  of  the  vessel,  as  friendly  or  neutral,  must,  as  a 
rule,  be  determined  by  tlie  documents  found  aboard 
id  tlie  testimony  of  the  captors,  but  in  case  of  French  vcs- 
■*'*  tiai-ing  simulated  enemy  papers  aboard  for  tlie  purpose  of 
'ieceiving  the  enemy,  papers  not  on  board  have  been  admitted 
u  evidence  to  exempt  such  vessel  from  confiscation,  as  was 
""^ded  in  the  cases  of  *  Le  Censor  *  (.  '  L'Entreprise '  and  •  Les 
f  *^u  3<  Charlottes '  c.'Ijc  Filibustier'  In  the  case  of  '  Le  Jonge 
'--'jrnclis"  c.  •  L'AcIif  eta!.,'  the  vessel  of  anally  was  allowed  to 
P''*V'<:  her  nationality  by  documents  not  on  board  at  the  time 
'f  capture.  In  the  case  of  the  Swedish  vessel  'L'Elconora,' 
"  *v^as  held  that  Lcitres  de/rancktse  were  a  good  substitute  for 
"**  passport  ;  and  in  the  case  of  '  La  Carolina  Wilhclmina '  c. 
'^-^  Dragon,'  it  was  held  that,  in  the  Baltic,  a  certificate  of 
*^ *^«rship  would  serve  the  same  purpose.  In  'Le  Christicrn- 
^*'"^rin'  and  'La  FaixV.  *LeGcn<Sral  Moreau,' it  was  held  that 
*  *^«rutral  passport,  to  be  available,  must  be  renewed  as  often 
^  tie  vessel  returns  to  ports  of  her  own  country  ;  but  (in  '  Lc 
Q^intus'f.  •L'Epcrvier'and  '\j3.  Bagatelle  V.  *  Lc  Basque') 
*"*^  rule  does  not  apply  to  coasting- vessels  6r  Levant  traders. 
'■*-  "Wic  case  of  '  La  Constance '  c.  '  Les  Deux  Amis,"  where  the 
r*T*ij,port  was  found  to  be  null  and  void,  the  neutrality  of  the 
**^*»«d  was  determined  by  other  documents  found  aboard, 
•^■^•ports  to  vessels  absent  from  the  country  at  tlic  time  of 
^*^t5r  issue,  are  not  in  general  available  ;  vide  •  Le  Haabet'  r, 
'*— 'Hcureux,'  '  Le  Munster  Doris 'r.'Le  Brave,"  'La  Con- 
*5*.nce'/.  "I-es  Deux  Amis,'  'La  Famille,"  '  Le  Zcnodore  '  r . 
*-a  Charitas';  but  vessels  purchased  by  one  neutral,  in  the 
P^rLs  of  another  neutral  power,  arc  exceptions  to  this  rale,  vide 
^U  '  l/Engel- Elisabeth  "  c.  '  Le  Hon  Ordrc.  et  al,.'  and  "  L"Atten. 
^^F  tion '  t.'hc  Deucalion  ' ;  other  special  exceptions  were  made 
^^  in  the  cases  of  'La  Notre- Dame  dc  Bon-Conscil'  c.  *Le 
H  Cwreur,*  and  *  L'Amitie '  c. '  Le  Camus.'  A  passport  issued 
H     by  z  public  officer  of  a  neutral  state,  residing  in  an  enemy 

■  country,  he  being  part  owner,  was  held,  in  '  Le  Wikilladgc'  r. 
I  ■  L'Emilie.'  to  be  imll,  and  llie  vessel  a  good  prize.  A  pas-s- 
I  port  from  America  to  Afn'ca  and  baclc,  is  nut  available  for 
I      trading  voyages  between  Africa  and  Europe,  and  a  passport 

■  for  a  neutral  port  is  not  good  for  an  cncmy"s  port  ;  vide  *  Le 

I "li : 


Frederic '  r, 'L'Ari^e,' and  *L'Am!  de  Boston '  f.  '  La  Bd- 
lone.'  A  neutral  vessel  wMi  a  neutral  passport,  hut  com* 
matided  by  a  captain  bom  in  the  enemy's  country,  is  a  i;ooil 
prize,  although  fac  has  been  naturalised  a  neutral  after  thr 
declaration  of  war ;  this  is  especially  so  when  he  has  not  beta 
domiciled  in  neutral  country,  but  when  he  has  long  resided  to 
neutral  countrj*.  he  is  regarded  as  mnitral  and  the  ship  is  safe; 
vide  'L'Actikin'  c.  'Le  Friendsliip,'  'I.' Anns'  e.  'La  Mas- 
car^dc,*  and  *Le  Ruby'r. 'Le  Bougainville'  Bills  of  lading 
signed  by  the  shippers,  but  not  by  the  captain,  arc  available  to 
prove  the  neutral  character  of  goods,  if  the  captain  has  signed 
the  duplicate,  delivered  to  the  shippers  ;  vide  '  La  ConsSaacc* 
c.  '  Lcs  Deux  Amis/  '  La  Louise- Au^stc '  r.  '  Lc  Bonaparte' 
and  '  L'Anna ' ;  it  was,  also,  held,  in  the  same  cases,  that  the 
want  of  the  captiin's  signature  to  the  duplicates  in  his  own 
hands,  was  no  cause  of  capture,  .is  he  could  have  signed  them 
at  any  time.  Where  the  charter-party  does  not  contain 
manifest  of  the  cargo,  tlic  bills  of  lading  are  necessary-  to  prove 
its  neutral  character  ;  vide  '  L'Anna.'  Where  there  is  no  par- 
ticular bill  of  lading  for  a  part  of  the  cap^o,  but  Ihc  manifcsl 
has  all  the  formalities  required  for  bills  of  lading,  it  ts  to  bt 
regarded  as  a  gcilcral  bill  of  lading,  and  is  sufRcicnt  to  cora 
the  whole  cai^o ;  vide  '  Lc  Wilhelm '  c.  *Lc  Just*.' ' 

'  Pislo>'ccl  Duvcrdy,  Dt4  Prijer,\\X.  vl  <h.  iu  5  4 :  Uallot,  if^*"* 
tairt,  verb.  Prius  Maritimes,  %  3 ;  Pooget,  Droit  Maritime^  unae  L  p|i 
42J,  ct  sea 

The  fullowing  list,  extracted  from  Mr.  Codfrcy  Lushtn^on's  excel 
lent  little  '  Manual  of  Niival  Priie  Liw,'  specifies  wImI  arc  the  vuion 
papers  in  additinn  to  the  Custom  House  clc.ir.ince,  the  manifest  of  cuipi 
and  the  bills  of  Udins  which  inay  usually  be  found  on  bourd  the  n 
of  the  principal  Maritime  Stales,  vii. : — 

Austria. 

Seontrino  ministeriaJe  («nificate  of  registiy). 

Patcnfe  sonana  (ro>'al  license). 

Giomile  di  navigaiionc  (official  log-book). 

S^anafaccio,  gioTnal«  di  nnvlgA/ione  cotidiano  (ship's  tog-book). 

Charter-party,  \t  \-eswe]  in  chartered, 

Ruolo  dell'  «(|uip3ggio  (litt  of  crew). 

Baiofhejtlth. 

D/nnt'tri. 

Royal  paisport,  in  Latin,  with  tmnsLition  ^-ivaiUble  only  for  the  voyaf 
for  which  It  is  t^tucd,  unless  renewed  by  attestation). 

Certificate  of  ownership. 

Build-brief. 

Admcisurement-hr  icf. 

Burghcr-bricf  {ceitificale  that  Ihc  master  is  a  Danish  subject). 

Chjinei-puriy  (ii  vessel  is  cbaitctcd'. 

Muitcr-iolL 
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I  22.  Vessels  of  discovery,  or  of  expeditions  of  explora- 
tion and  survey,  sent  for  the  examination  of  unknown  seas, 
islands,  and  coasts,  are,  by  general  consent,  exempt  from  the 

Finland. 

Materbref  (certificate  of  measurement). 

Belbref  (certificate  of  build). 

Joumalen  (ship's  log-book). 

Charter-party  (if  vessel  is  chartered). 

Folkpass  (crew  list). 

France. 

L'acte  de  francisation  [i.e.,  certificate  of  nationality). 

Le  cong£  (sailing  license). 

Le  journal  timbr^  (stamped  log-book  signed  by  consul  on  clearance  of 
vessel}. 

Le  journal  du  bord  (ship's  log-book). 

National  6ag. 

Charter-party  (if  vessel  is  chartered). 

Lc  rdte  d'&]uip<^  (list  of  crew). 

Bill  of  health. 

Germany. 

Messbrief  (certificate  of  measurement). 

Beilbrief  (builder's  certificate). 

Seepass  (sailing  license). 

Journall  (ship's  log-book). 

Charter-party  Cif  vessel  is  chartered  J. 

MusterroUe  (muster-roll). 

Great  Britain. 

Certificate  registry. 

Official  log-book. 

Ship's  log-book. 

National  flag  and  code  of  signals.  ' 

Code  of  signals  and  numeral  flags. 

Charter-party  (if  vessel  is  chartered). 

Shipping  articles. 

Muster-roll. 

Bill  of  health. 

Where  a  vessel,  not  on  the  register,  becomes  at  a  foreign  port  the 
property  ofpersons  quahfied  to  be  owners  of  a  British  vessel,  the  British 
consular  oflicer  there  may  grant  a  provisional  certificate,  to  be  in  force 
for  six  months  or  imtil  she  arrives  at  some  port  where  there  is  a  Bntish 
r^[istrar ;  and  this  certificate  is  to  conuin  the  name  of  the  vessel,  the 
time  and  place  of  her  purchase,  and  the  names  of  her  purchasers,  the 
name  of  her  master,  and  the  best  particulars  as  to  her  tormage,  build,  and 
description  that  he  is  able  to  obtain.  17  and  18  Vict.  c.  104,  sec.  54. 

A  pass  with  the  force  of  a  certificate  within  the  time  and  limits  men- 
tioned therein,  may  be  granted  in  the  case  of  a  British  vessel  before 
registry  to  proceed  from  any  one  port  or  place  to  any  other,  both  being 
in  Her  Majesty's  dominions.    IHd.,  sec.  9S. 

HoUatid. 
Meetlwief  (certificate  of  tonnage). 
Bijlbrief  (certificate  of  ownership). 
Zeebrief  (sailing  license). 
Joomal  (ship's  l(^-book). 
National  flag. 

Charter-party  (if  vessel  is  chartered). 
MoDSter-rol  (Muster-roll). 
Bill  of  beahlk 
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contingencies  of  war,  and  therefore  not  liabtc  to  capture 
Like  the  sacred  vessel  which  the  Athenians  sent  with  Ibcir 
annual  offerings  to  the  temple  of  Delos,  they  are  respected  bf 

Italy. 
Scontrino  mlnisteriale  (certificate  of  regiury). 
Fiitenle  sovrana  (royal  license). 
Glomaie  di  navigazione  (.official  log-book). 
Scariafaccio,  giomale  d>  navigaijone  coddiano  (ship's  lo^-bookj. 
Charterpany  (if  vessel  is  chartered). 
Ruolo  dcit' cquipaggio  (list  of  crowj. 
BiUofhcallli. 

Norway. 
Biilbrev  (certificate  of  build). 
Muilebrcv  (certificate  of  mcasuTcincnt). 
Nalionaliiciibrcviis  (ccrltlicatc  of  D&tionality}. 
Joumalc  (ship's  log-bookj. 
, Charter-party  (if  ihc  vessel  is  cbarteredV 
Muster-roll  or  mandskabslistc,  or  volkclist  (list  of  crew). 
Vf5sc!5  purchased  by  Norwcgi.-in  subjects  in  foreign  pons  are  per- 
mitted for  two  years  Id  sail  uitlioul  n  biilbrev  or  mualebarv. 

L'acic  dc  construclion    ou  d'ncquitition    du    navirc   (builder^ 
tificatc). 

L^  patente  porlant  autorisation  d'arborer  le  pavilion  nurchand 
(ccrliiicaie  of  nationality). 

Journal  du  capltainc  (ship's  log-book^ 

Cliarter- parly  (if  vessel  is  chartered). 

l.e  r61e  d'^i^uipage  {crew  list). 

Spsin. 

La  patcntc  reni  (royal  license). 

PI  diario  (Ic  nav^adoQ  (ship's  log-buok.) 

N»li»n.il  flitj;. 

CliJiitiJr.party  (if  vessel  is  chartered). 

Kl  rol  (list  of  crew). 

BiU  of  health. 

Swtdtn. 

A  p.nssport  from  n  chief  magisirnte  or  Contmis»oner  of  Casloms, 

Hilbrcf  (buildert  certificate). 

Mitebref  (cenificnte  of  measurement). 

Fribrcf  (certificate  of  registry). 

foumalen  (ship's  Ioj;-book.) 

Cbarter-paity  (ifvCsbcl  is  chartered). 

Kulkpass  or  sjcnianbrubla  (inubter-roU). 

Vessels  purchased  by  Swedish  subjccifi'tn  forcitrn  ports  are  pcrmiltnt 
on  application  to  the  Board  of  Commerce,  to  sail  for  one  year  Mithom 
fiibrct. 

Uuitttt  S/aUs. 

Certificate  of  registry. 

Sca-lrttcr,  or  certificate  of  ownership. 

Ship's  log-book. 

National  llaf;. 

Charter  party  (if  ihe  vessel  is  chartered), 

Shippin);.iTtic]e3. 

Muilcr-roII. 

Sill  of  hciilth. 
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■all  naiJuiu,  lx;cause  their  labours  arc  iiltcndcd  for  tlic  benefit 
of  all  mankintl.'  Thus,  when  Captain  Cook  sailed  from  Ply- 
mouth, in  1776.  in  the  ship  '  Resolution,'  accompanied  by  the 
*  Discover)','  M.  de  Sartine,  the  French  Minister  of  Marine, 
4ltsp3td)cd  a  letter  to  the  Admiralties  and  chambers  of  com- 
merce throi^hout  the  kingdom,  to  be  commtintcatcd  to  the 
owners  and  captains  of  vessels  cruising  as  privateers  or  other- 
wise, directing  them,  in  case  they  met  at  sea,  to  treat  him  and 
Ua  vessels  as  ncutials  and  ^cnds,  provided  that  he,  on  his 
side,  abstained  from  all  hostility.  This  praiscworthj'  example 
has  since  been  followed  by  all  civilised  powers  toward  vessels 
similarly  employed.  It  Ls,  however,  usual  and  proper  for  the 
government  sending  out  such  expeditions,  to  give  formal 
notice  to  otlicr  powers,  describing  tlic  character  and  object  of 
the  expedition,  the  number  of  vessels  employed,  the  nature  of 
their  armament,  etc.,  in  order  that  they  may  issue  the  proper 
instructions  to  their  own  vessels  on  the  high  seas.  Such  ex- 
peditions must  confine  thcmscivcs  most  strictly  to  the  object 
in  view  ;  if  they  commit  any  act  of  hostility  they  forfeit  their 
exemption  from  capture.' 

{  23-  Fishing-boats  have,  also,  as  a  general  rule,  been 
exempted  from  the  effects  of  hostilities.  As  early  as  152  r, 
while  war  was  raging  between  Charles  V.  and  Francis,  ambas- 
sadors from  these  two  sovereigns  met  at  Calais,  then  English, 
and  agreed,  that,  whereas  the  herring  fishery  was  about  to 
commence,  the  subjects  of  both  belligerents  engaged  in  this 
pursuit,  should  be  safe  and  unmolested  by  the  other  party, 

'  It  bu  been  the  invoiiablc  practice  of  European  powers  10  p^i 
sak  condocu  to  ships  sent  to  explore  the  Arctic  regions  against  being 
captorcd  b]r  »liip9  of  wjr  011  ihcir  reium,  in  the  evttn  of  war  breaking; 
out  daritig  S4xh  absence. 

And  on  the  same  principle  the  Vicc-Admir.illy  Court  of  Halifax 
nataitd  to  Utc  Academy  of  Arts  in  I'hiUdclphia  a  case  of  Italian  paint- 
ia^aad  prints,  captured  on  their  parage  to  the  United  Stales  by  a 
lintisfa  ship  of  wai  in  1S12.  '  io  confoimity  to  the  law  of  nations,  as  prac- 
tbcd  by  all  civilised  countries,  and  because  tlic  arts  iind  sciences  are 
admitted  to  form  an  exception  to  the  severe  rights  of  n^irturc.'— (Stewarc, 

A  ca«r  of  books  taken  on  board  a  priie  vessel  was  neaiorod  by  the 
Fr'  t  to  a  titcrary  inMilution  of  the  liostile  .State,  on  the  ground 

lh.<  '■  the  subject  of  a  comntcrcial  adventure.    (The  *  Amelia,'  4 

/'kiJ-  4 1  xj 

Lord  Hovrc  coittidered  that  the  custom  uf  nations  at  war  with  each 
other  did  oot  justify  an  officer  in  wantonly  throwing  a  cuket  of  public 
mMejr  into  the  sea. — Lord  ttowe's  Ztfa,  a  479> 

■  enerigon,  TraiM  ifej  j-l sjumititJ,  ch.  m.  $  19. 


and  should  have  laive  to  fish  as  in  time  of  peace.  In  the' 
of  1800,  the  British  and  French  Governments  issued  funnal 
instructions  exempting  the  fishing-boats  of  each  ollicr's  sub- 
jects from  seizure.  This  order  was  subsequently  resdndecS 
by  tlic  British  Government,  on  the  alleged  ground  thatsooi^ 
French  ftshii^-boats  were  equipped  as  gun-boals,  and  U» 
some  French  fishermen,  who  had  been  prisoners  in  Englaiiil. 
had  viol;ited  their  pmrole  not  to  serve,  and  had  gorvc  to  j 
*thc  French  fleet  at  Brest.  Such  excuses  were  evidently  mcn^ 
pretexts  ;  and  after  some  angry  discussions  had  taken  plai 
on  the  subject,  the  Hritish  restriction  was  withdrawn,  and  tlic= 
freedom  of  fishing  was  again  allowed  on  both  sides,  Frcftcfm 
writers  consider  tliis  exemption  as  an  established  principle  i>€ 
the  modern  law  of  war,  and  it  has  been  so  recc^nised  in  tli«= 
French  courts,  which  have  restored  such  vessels  wlien  captureci 
by  French  cruisers.^ 

i  24.  Some  have  contended  that  the  rule  of  cxcmptii 
ought  to  extend  to  cases  of  shipwreck  on  a  belligerent  coasc 
to  cases  of  forced  refuge  in  a  belligerent  harbour  by  stress  i* 
weather,  or  want  of  provisions,  and  even  to  cases  of  entering: 
such  ports  from  igHoraJice  of  llie  -war.    There  arc  exceptions 
cases  where  such  exemption  has  been  granted.    Thus,  wbc» 
the  English  man-of-war,  the  '  Elizabeth,'  had  been  forced  b^ 
stress  of  weather,  in   1746,10  take  refuge  in  tlic  bell^jercm 
port  of  Havana,  the  captain  offered  to  surrender  himself 
the  Sp.inish  governor  as  prisoner,  and  his  vessel  as  a  pri* 
but  the  latter  refused  to  take  advantage  of  his  distress  ; 
the  contrary,  he  offered  him  every  facility  for  repairing  hi 

'  WiMman,  Tjata  of  Kations,  ]».  152  ;  Mancns,  Rtcutil,  ctciatnc 
PP^  503,  515  ;  Dc  Cusiy.  Diuit  Maritime,  liv.  L  (iL  iit.  §  36  ;  liy.  iL, 
Mass^,  Dreil  Commercial,  liv.  ii.  (iL  i.  §  J33. 


Hctiry  VI.  issued  orders  on  llic  subject  of  fishing  vc»els  io  1403 
1406.  Eineriuon  (c.  iv.  Jq)  refers  to  ordin-mircs  of  France  and  HolUnd 
In  favour  of  ihc  pm[ccti«n  of  tishcnii(.-n  during;  Mar.  Fishermen  irvrti 
included  in  the  ire;ity  bciw«n  the  United  Stales  and  Pni»*ia,  in  1785, 
as  s  class  of  non-«>mb:il.'ini«  not  to  be  molested  l>y  either  side. 

Iliit  such  cxccption%  furm  ;i  rule  of  comit/  only,  and  not  of  legal 
decision.  Fishing  vesHek  [all  under  the  description  of  shi)M  emplojrd 
in  the  cnem/s  trade,  and  a&  such  may  be  condemned  as  prUe.  (Th^ 
'  Young  Jacob,'  R(^.  vx) 

The  firitiith  Government,  in  iSio  (then  at  war  with  Denmul:). 
having  been  informed  that  (heinhabitnnts  of  the  Feroc  Islands  Wid  Ice- 
l.'md,  part  of  ilie  dominion;  of  Denmark,  were  reduced  to  extreme  vosmti, 
in  consequence  of  the  want  of  their  accustomed  supptic,  ondwed  ihii 
ihey  should  not  be  disturbed  by  hostilities,  but  that  ihcy  shiitild.bc  tieaieii 
as  neuoals.     Moreover,  a  British  Consul  n-as  appointed  to  Icelaod. 
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vessel,  and,  on  leaving,  gave  him  a  safe-conduct  as  far  as  the- 
Bennudas.     Again,  in  1780,  an -English  captain  entered  the 
Spanish  port  of  San  Fernando  de  Omoa,  in  Honduras,  with- 
out knowing  that  it  was  belligerent.     The  Spanish  com- 
mandant refused    to  take  advantage  of  his  ignorance,  but 
permitted  him  to  provision  his  ship  and  to  sail  unmolested  tO' 
Jamaica.     On  the  other  hand,  the  French  squadron  which 
entered    Louisburg,  in  the  Island  of  Cape  Breton,  in   1745^ 
^orant  of  its  hostile  character,  was  captured  as  prize,  and 
its    officers   and    crews  retained  as  prisoners  of  war.      The 
French  captain  Nalin   entered  the  port  of  Granada,  in  the 
Antilles,  in  the  war  1780,  ignorant  of  its  hostile  character. 
He  -was  immediately  seized  as  prisoner  of  war,  and  his  vessel 
as    sl  good  prize.     In  1799  a  Prussian  vessel,  *  La  Diana,' 
forced  to  take  refuge  in  the  port  of  Dunkirk,  was  restored  by 
the    French  Tribunal  on  the  principle  of  res  sacra  miser  ;  but 
in    tlie  analogous  case  of  'Maria  Arendz,'  in  1800,  the  Court 
con.ciemned,  in  strict  conformity  with  the  French  ordonnances. 
A  court  may  be  compelled  by  a  sense  of  duty  to  condemn  in 
such  cases,  but  the  sovereign  power  of  the  State  might  well 
ccexcise  its  sense  of  humanity  and  generosity  by  restoring 
even  after  condemnation.    Notwithstanding  the  plea  raised 
"Y    French  writers  in  such   cases  that,   le  malheur  opbre  de 
P^^n  droit  unt  trhje,  the  principle  is  neither  admitted  by  the 
general  law  of  nations,  nor  by  the  maritime  ordonnances  of 
f"r^ance.' 

Nor  by  the  practice  of  France  during  the  Revolution. 
j^jj**istoye  et  Duverdy,  Des  Prises,  voL  i.  pp.  114,  122  ;    Ordonnance  de 
jT*^*  ;    Ordonnance  de   1696,    May  12;   R^lement  de  1778,  July  26^ 
,^^^   14,  IS  ;  Arrets  de   1800,  March  27,  Arts.   19,  20;  Declaration  de 
°54,  March  29. 
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CHAPTER  XXIII. 

TRADE  WITH   THE  KNEMV. 

I.  Property  of  subjects  md  allie*  eng^scd  in  traile  witli  the  enetn 
liable  to  conriscHtion — 2.  Rxception» — 3.  Rule  tli^orously  enibrccd— 
4.  Cases  of   attempt    to    evade  11^5.  Withdrawal    frDOt   tmmy'i 
country  at  beginning  of  war — 6.  Distinclion  between  cases  of  docniati 
and  mere  residence— 7.  Necessity  of  a  licence  discussed — 8.  Deci- 
sions in  the  United  States — q.  Where  order  of  shipment  ctnirat  !■ 
countermanded — 10.  Gnod  faith  ormistakenodeCence — 11.  DtSnetii 
kinds  of  tnidc— 1 1.  Ve>(icls  liable  lo  capture  during  continuous  npyifc 
— 13.  Wlien  oiTunce  is  conipletwl— 14.  Share  of  partner  in  neutnf 
house — 15.  Transfer  of  ships— 16.  Rej^Urity  of  papen  not  cnncb- 
siive— t?.  Trade  by  resident  or  domiciled  iiranger — 18.  Di&tinciico 
beiM'een  native  siibjeci  and  domiciled  stranger— 19.  Effect  of  acct|t- 
ance  of  a  license  from  the  enemy— 2a  Possessions  and  coloniettf 
theeneray— 31.  Rule  of  insurance. 

'i  I.  It  may  be  stated,  as  a  general  proposition,  tliat  the  pro- 
perty  of  a  subject  found  engaged  in  trade  or  intercourse  flril!i 
the  ports,  territories,  or  subjects  of  a  public  enemy,  is  liableto 
confiscation.    This  rule  is  not  founded  on  any  peculiar  crimi- 
nality in  the  intentions  of  the  party,  or  on  nny  direct  lo» 
or  injury  resulting  to  the  State,  but  is  the  necessary  conse- 
quence of  a  state  of  war,  which  places  the  citizens  or  subjccU 
of  the  belligerent  States  in  hostility  to  each  other,  and  prtihi 
bits  all  intercourse   between   thcni.     The  protection   of  the 
interests  and  welfare  of  the  State  makes  the  application 
this  rule  especially  ncccisary  to  the   merchant  and  tiaderi 
who,  under  the  temptations  of  an  unlimited  intercourse  with 
the  enemy,  by  artiticc  or  fraud,  or  from  motives  of  cupidity, 
might  be  led  to  sacrifice  those  interests.'    The  same  rule  li 

*  Sec  ITnited  States  i'.  Boxe  of  Arms  (1  Bonti,  446)  as  to  tlie  appli 
cation  nf  this  nile  to  the  .States  which  joined  the  Southern  Coofedencji 
during  the  ."Xincrican  Civil  War.  See  xlw  Gay's  Gold  (13  Wa//,  jjSl, 
and  United  States  v.  Homcyer  (a  fiotui,  117)  as  to  ihe  effect  of  the  Act 
■cf  Congress,  Proclamations,  &c,  on  the  same  rule. 

No  contract  made  wiih  an  alien  enemy,  in  lime  of  n-ar,  caa  be 
forced  in  Fn^l^nd,  even  though  the  plainti^  enemy  does  not  bi»  till  tl« 
return  of  peace   {Willison  v.  Pattcson,  7   TauMt.  439);  but  a  ctMtTw: 
between  two  English  subjects,  in  an  enemy's  country,  is  legal  (Antone 
Morshead,  6  Taunt,  339) ;  if  an  enemy  be  put  in  die  King's  pcacs,  tr 
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aWc  to  the  subjects  of  an  ally.  Where  two  or  more 
cs  arc  allied  in  a  war,  the  relations  of  the  subjects  of  the 
toward  the  common  enemy  arc  precisely  the  same  as 
c  of  the  subjects  of  the  principal  belligerent  In  this 
ect,  there  is  no  distinction  between  the  two ;  and  if  the 
ts  of  their  own  country  do  not  enforce  the  rights  and 
es  of  war,  those  of  the  principal  or  co-belligerent  may  do 
or  the  tribunals  of  all  have  an  equal  right  to  enforce  the 
I  of  war,  and  to  punish  any  infractions,  whether  committed 
Ihe  subjects  of  their  own  government,  or  of  that  of  an 
>  As  neither  of  ttie  alMes  in  a  conmion  war  can  relax 
^vour  of  its  own  subjects,  without  the  consent  of  its  co- 
igcrcnt,  the  general  rule  which  prohibits  all  commercial 
rcourse  with  the  common  enemy,  it  is  held  that  the  sub- 
I  of  one  State  cannot  plead  in  the  prize  courts  of  its  ally 
permission  of  their  own  sovereign  to  engage  in  such 
tibitcd  trade,  and  that  such  permission  will  not  exempt 

I  condemnation  the  propert>'  so  employed.  This  rule 
IS  to  be  founded  on  good  and  substantial  reasons.  \Vc 
e  the  remarks  of  Sir  William  Scott  on  this  point  '  It 
'  no  importance.'  he  says, '  to  other  nations,  how  much  a 
Sf  MJigertnt  chooses  to  weaken  and  dilute  his  own  rights. 

it  is  otherwise  when  allied  ttatiotis  are  pursuing  a  com- 
causc  against  a  common  enemy.  Between  them,  it 
t  be  taken  as  an  implied,  if  not  an  express  contract  that 
State  shall  not  do  anything  to  defeat  the  general  object. 
ic  State  permits  its  subjects  to  carry  on  an  interrupted 
c  with  the  enemy,  the  consequence  may  be  that  it  will 
»ly  tlut  aid  and  comfort  to  the  enemy,  especially  if  it  U 

II  of  a  flog  of  tfuccj  or  other  act  of  public  autborit)',  he  is  cntiUcd  to 
Gist  I'.  MasOD,  1  Tenn  li.  86).  and  the  inodcm  prMtitt  has  been  to 

debts  and  actions  to  revive  on  the  return  of  peace.     It  hu  been 
led  in  tlfc  United  Slates  thai  war  does  not  connscate  debts  or  pro- 

\<x  the  bcnctu  o(  debtors  or  uKcnU,  but  only  suspends  the  right  of 
B.     Aficr  peace,  iht'  ohlitraiion  of  an  agent,  who  has  collected  funds 
B  lerriforjr  of  one  bctliKcrcni  upon  account  of  a  resident  in  the  oUter 
Vf  over  lo  his  princi|Kd,  revives. — Caldwell  i'.   Harding,  i    Lav^ 

In  the  English  couiis  Wolflcd.  Oxholm  (6  M.  and  Sel.  93)  decides 
prWaic  debts  cannot  l>c  confiscated. 

rhetc  membcn  of  a  panncr'ihip  arc  belligerents,  vfar  dissolves  ihe 
enbin  as  to  ftiture  joini  dealing,  ihuugh  not  as  to  winding  up  the 
s  of  the  firm.  Thus,  wlicrc  a  p^irlncr  resided  in  a  belliecrcnt  terTi- 
h  was  hdd  that  he  coulil  not  after  the  bieakit^  out  of  the  rebellion 
iiu  an  agent  and  >;ive  him  parti>ership  funds  to  purchase  cotton  for 
Cramer  v.  United  States,  7  Ct.  o/Cl.  y>z. 
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an  enemy  depending  very  materially  od  the  resourcts  irf 
foreign  commerce,  which  may  be  very  injurious  to  the  prow- 
cution  of  the  common  cause,  and  the  interests  of  its  ally.' 
He  therefore  concludes,  that  it  is  not  enough  to  say  tliat  «f 
State  has  given  its  permission,  but  that  it  should  also  appear 
that  the  trade  has  the  allowance  of  the  (cnfedtrate  Slati,  Of 
that  it  can,  in  no  moaner,  interfere  with  the  common  open- 
tions. 

I  2.  There  are  but  two  exceptions  to  this  general  rule  in- 
terdicling  trade  with  the  enemy :  first,  tlie  mere  exercise  of 
the  rights  of  humanity,  and.  second,  the  trade  sanctioned  bjr 
the  license  or  authority  of  the  govenimcnt.  The  first  of 
these  exceptions  would  permit  intercourse  with  the  eoeray, 
to  such  a  hmitcd  extent,  and  of  so  rare  an  occurrence,  as  to 
require  no  particular  discussion  ;  the  second  results  from  the 
fact  that  on  certain  occasions  it  is  highly  cxpnlient  for  tbc 
State  to  permit  an  iutercourse  with  tJic  enemy,  by  commerce 
or  otherwise  ;  but  the  State  alone,  and  not  individuals,  must 
determine  when  it  shall  be  permitted,  and  under  what  rcguU- 
lations.  Without  such  direct  permission  of  the  State,  oo 
commercial  intercourse  with  the  enemy  is  allowed  to  subsist' 

'  Manning,  Z4tw^V\'ivAtf/M,  p.  132  ;  Chilly, /.irur^AkftVmf,  pp.  276 
-77 ;  Bynkcrshock,  Qtiatat.  yur.  Pub.,  lib.  \.  caps,  ix-  and  .w.  j  ^^lIcatoa, 
KUtii.  Jut.  La-sj,  pi.  4,  ch.  1.54  13.  14  :  Fhillimorc,  On  Int.  Law,  vol  iii. 
5§  69,  ct  scq.  ;  }lciflcr,  Droit  inteiHittional,  5  123  ;  Ducr,  On  /itft/raiuf, 
vol.  i.  pp^  SSS-  $79  ''  Wildmiiii,  Int.  Laie,  vol.  li.  p.  24s;  J.ocobscn,  Agrrrcit, 
S  7'9  73':  'fx:  '  Ni'pttinui,'  6  Rri!>.  406:  the  'Hoop,'  RtiA.  zcw ;  Un 
'Ceicri,'  3^(1*.  79;  tlic  '  Niiyiidc,' 4  ffffi.  351, 

Diirint;  llit  CrJiiiciiii  War  liLciKca  to  tmde  were  not  issued  by  tbi 
Rritish  Govcrnincm.  but  il  u.-^^  dccbrciJ  b>'  Order  in  Council  af  the  tsil 
April,  r8s4,  that  'all  vcsscU  under  a  neutral  or  friendly  flag,  being  neutra 
or  friendly  propcily,  shall  be  permitted  to  import  into  any  port  or  pUo 
in  Her  Majesty's  dominions  all  goods  and  merchandise  whatsoever,  u 
whomsoever  the  same  may  belong  ;  and  loexport  from  anv  port  or  plaa 
in  Her  MajeMy^';)  dominions,  to  any  port  not  Mockaded  :iny  car^  of 
jfoods,  not  being  concniUind  ot  war,  or  not  rctiuiring  a  special  jiennM 
sion,  to  whontKoever  ihe  same  may  belong  ;  and  tiw-e  and  except  only, 
;t(oreJLaid,  aii  the  lubittts  of  Her  Alu/nlji,  and  the  subjects  or  citueoi  _ 
any  neutral  or  friendly  State  shall  and  may,  during  and  not»it]isfaiMUB| 
the  present  hostilities  with  Kussia,  freely  tr.ide  witli  all  pons  and  pimea 
wheresoever  situate,  which  shall  not  be  in  a  slate  of  blockade,  save  and 
except  thai  no  British  vessel  shall  under  any  circumstances  whatsoevtr, 
either  under  or  by  virtue  of  this  order  or  otherwise,  be  permitted  or  en>- 
jitiwcred  to  enter  or  communicate  vrith  any  iHirt  or  pl.icc  wtiicb  shal 
belong  to,  or  be  in  possession  or  occu|Kition  of,  Her  ftiajesty^  eocmiM. 

An  Ionian  subject  wa«  held  to  be  in  the  Kime  position  as  a  BiitUM 
subject,  and  his  vcuel  was  condemned  by  an  Knglish  Prbe  Court,  fo^ 
tracing  with  Ruuia  during  tlie  above-mentioned  wu.— The  'San  Spin 


•cm.  «nni. 


TRADK  WITH   THE  EKLMV. 


^57 


S  3.  The  rule  which  prohibits  every-  form  of  commercial 
intercourse  or  trade  with  the  enemy,  whether  by  the  subjcct-s 
«r  the  bdligcrent  or  of  hut  aUies,  in  enforced  in  courts  of 
prae  with  a  slem  and  inflexible  rlgoiir.  '  No  motives  ofcom- 
passioD  or  indulgence,"  says  Mr.  Diier,  'prompted  by  the 
hardship  of  the  particular  case,  nor  any  views  of  public 
utility,  derived  from  the  innocent  or  beneficial  nature  of  the 
particular  traffic,  arc  ever  allowed  to  suspend  or  mitigate  its 
application.  Such  considerations  are  not  regarded  as  Icg^al 
distiactions  that  can  operate  to  create  an  exception  from  the 
general  rule.  They  may  influence  properly  the  discretion  o( 
the  executixMr  power,  but  roust  be  rejected  by  the  judicial 

diooc'  J  Jitr.  .V.S.  1 238.  See  Espi>»ito  v.  liowden  (7  E.  and  U.  763),  and 
the  '  Odesaa '  {SAinks  Pr.  R.  taS).  n?.  to  tin:  cfi«t  of  tljc  above  Order  in 
Council  l^and  0%  other  unular  proclamation &),  on  the  trade  ik  a  British 
aobject  with  (be  enemy,  aUo  the  '  Tcuionia'  (i  A&pin.  Afar.  Cat.  ss). 

A  voyage  ftiwn  an  enemy  to  a  neutral  port,  bui  wiih  litn-ctioriH  lo 
ito  a  hriiish  pon  to  obtain  a  licence,  the  proof  of  such  dircciions 
jucnt  inicniion  being  clear,  was  held  not  to  be  illegal,  or  » 
Eof  a  cmnin  prohibitive  Order  in  Council  of  Januarj-,  iSc^  ;  rcsti- 
totioQ  accord ingly.  with  caplors'  eKjiensea,— The  '  Mercnrius '  (Edwardt, 
53)  anil  the  '  Minna'therein  tiled. 

The  conveyance  of  passengers  for  hire  IicW  eiiuivalrni  to  the  convey- 
ance of  good «  Itir  freifflit.  *nA  ilierefore  to  be  &  tmclins:  witbin  the  prohi- 
biciont  ptc^nbvd  by  ibc  Orders  in  Council  of  Apnl  26,  1S09,  probibhing 
all  trade  1^'  neutrals  with  France. — The '  Rose  in  Bloom,'  ■  hodiOH,  jS. 

A  revdcni  in  England  cannot  enter  into  an  engagement  lo  raise 
money  by  way  of  k»n  to  assist  subjects  of  a  foTcign  State  10  nrot^ecute 
at  war  against  a  Govcmnicnt  in  alliance  with  England,  without  cne  licence 
frf  the  Crown. — Demettius  de  "Wiii*  v.  Hendricks,  9  Moore  C.  P.  Rtp. 
58ft 

By  Art.  77  of  Ibe  French  I'cnat  Code,  anyone  who  may  engage  in 
srh'-Ti^',  iir  rnter  Into  communication  to  supply  the  enemy  with  money 
is  >vith  death.     For  the  opinion  of  the  English   Couru  see 

K  ■  ..  I  Burr.  R.  ttyx. 

As  to  *)k  punishment  of  holding  correspondence  with  the  Confede- 
ram  by  subjects  of  the  United  Sliktcs,  during  the  last  Civil  Wir,  see 
Aa  of  Febru.irj-  :5,  186^,  i:  SUL  at  L  69d 

A  British  subject  resident  in  a  xuw/rrt/ country  may  engage  in  trade 
wiih  (he  enemy  nf  his  own  country,  but  not  in  aniclci;  of  a  comtab-ind 
(uniiT,  the  diitVs  of  allegiance  travelling  with  hiin  so  as  to  restrain  hiin 
lo  that  exieni  — The  *  Neptunus,'  6  Rob.  +09 ;  the  'Ann,'  I  Dodson,  aaj  ; 
lh«  '  Fmanucl,'  t  R«b.  301. 

A  Urilt*)t-tK)m  subject  domiciled  in  a  *u»jya/' country  is  not  prevented 
bxKit  t»dtng  with  a  country  inimical  to  his  own. — 1^11  v.  Keld,  and  Ikll 
9.  Etaller,  1  M.  and  S.  736  ;  M.irT>-att  i'.  Wilson,  i  S.  anJ  P.  430^ 

Cotaaxtf^c  by  a  person  resident  in  an  enemy's  country,  even  as  re- 
nfoenlaiivc  of  the  Cro«-n  of  llngtind,  is  illegal  and  the  subject  of  pme, 
Mwever  beneficial  to  his  country',  unlets  ntiihorited  by  ttcencc — Aj  par/f 
^tt^ieh-J'-  •  ■•■  IVr  Jan.  5!8;  t  R/nr,  371.  But  a  supply  of  articles  for  llic 
MM  of  ''  lleet  was  held  to  be  an  exception  to  the  rulc—Tbc 


158 


reTKR!CATIO?fAJ.   LAW. 


conscience'     No  matter  how,  or  under  what  circur 
such  trade  may  he  c;irried  on,  or  attempted,  (with  the 
exception  already  mentioned,)  the  same  penalty  of 
tion  will  attach.     It,  therefore,  ts  not  necessary  tliat  the 
in  which  tlie  goods,  engaged  in  such  illegal  traffic,  arc  I 
ported,  should    also    belong    to  a  subject  of  the  bcll^ 
whose  rights  arc  violated.     The  vessel  may  be  oeuttaill 
the  neutrality  of  the  flag,  where  the  traffic  is  ill^L ' 
aflford  no  more  protection  to  the  goods  of  a  subject ' 
those  of  an  enemy.     It  is  by  means  of  neutral  vesseh 
such  illegnl  traffic  is  usually  carried  on,  as  appears  in  I 
cases  in  which  condemnation  has   been   pronounced. 
attempt  by  a  subject  to  import  goods  from  the  enemy's  i 
try,  wiUiout  the  licence  of  his  own  govcnimciit,  is  a  vioJ! 
of  duty  on  his  part,  and  involves  bis  property  so  cr 
in  the  penalty  of  confiscation.     It  is  not  necessary  that  I 
goods  should  be  the  fruits  of  any  purchase,  barter,  conli 
or  negotiation,  in  tlic  enemy's  country  after  hostiliiia 
commenced.    The  sailing  of  the  vessel  with   the 
board,  after  the  party  had  a  knowledge  of  the  war,  coDif 
the  offence,  stamps  the  cargo  with  an  illegal  character, 
subjects  it,  during  its  transportation,  to  a   rightful 
The  propriety  of  strictly  adhering  to  this  rule  is  vindic 
by  Judge  5tor>',  with  his  usual  ability,  in  the  case  oCjj 
*  Rapi<l,'  where  the  question  is  fulty  discussed.' 


k 


'  Duct,  On  fKfwni)tcf,v<A.  i.  pp.  556-559;  the  ' SL  PhiUp,*  S 
/»■.  p.  ;;fi. 

Tilts  rule  hxi  even  been  held  la  pnihiliit  .1  remiiiance  of  sup 
til  a  Rrhisli  t^alaiiy,  during;  its  temporary  subjection  to  :«n  enemy.' 
'  Bella  Giadita,'  t  K)*i.  207.  Property  dMolec  to  illeftAl  traffic  wit 
enemy,  becomes  stamped  as  enemy's  propcrtj'.  and  llie  quality  of  lie. 
lies  does  not  depend  exclusivcty  upon  ibe  personal  scntimcniK,  at  b«w 
allegiance  of  the  party,  but  arrtcs  often  from  his  actu.-il  or  b«si*«>* 
rcsilencc ;  so  ih-it  tlie  produce  of  the  M>il  of  the  hostile  country,  cnj;.!?^ 
in  the  commerce  of  the  hostile  power,  is  Ic^iiimnic  prize  without  rf(?" 
to  the  domicile  of  the  owner,  lly  invesiin;^'  hi-;  me-ani^  ^nd  partictpoli't 
in  the  trade  and  mercantile  concemtof  a  bellij;ercnt  nation,  .■»  neutral  h**" 
in  effeet,  affixed  to  him  the  naiionnl  cliaractcr  of  the  pbcn,  at  whith  ^ 
tarrie*  on  his  commerce.  The  produce  of  the  encmy'i  mil  .ind  c^nntO'i 
owned  by  a  neutral,  while  it  rcmnins  in  the  enemy's  country',  pj(ticula''S 
if  obtained  therein  by  a  re*ident  ngeni  of  the  neutral  merchanl,  ha»  "" 
parted  toil  the  ^l.'imp  of  enemv  property,  and  the  owner  is/rpJlitcT'rrf*' 
cntmy.— The  •  Mary  Clifton,'  lUatchf.  Pr.  Cm-  556. 

A  vcswl  guilty  of  an  unlawful  trade  with  the  ct>emv  is  liable  to  C^F 
tUttf  nt  any  time  duHfig  the  voyflj^c  in  which  the  oiTcncc  ia  cud 
—The  '  Memphis,'  Blatthf.  Pr.  Cat.  a6o. 
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14.  Numerous  attempts  have  been  made  to  evade  this  rule 
*>•  a  negations  of  special  exceptions.     In  cases  of  this  kind  it 
«**  been  alleged  that  the  property  rn  the  specific  goods  was 
acquired  before  the  war,  as  in  the  cases  of  the  '  Louisa  Mar- 
etha*  and  the  'Rapid,'  or  that  the  goods  were  actually 
i)F>pcd  as  well  as  purchased  before  hostilities  commenced,  as 
tile  cases  of  the  '  Eengiheid.'  the  '  Fortuiia.'  and  the  '  Mary ; ' 
t^at  the  ship  on  which  the  goods  were  found  had  been  for- 
in*l>'  detained,  as  in  the  case  of  the  '  Alexander  ;'  or  that  the 
s  were  the  produce  of  funds  in    the  enemy's   country 
■•'^"•ich  the  party  had  no  other  means  of  withdrawing,  as  in 
^^^  cases  of  the  '  Lady  Jane,'  the  '  William,'  and  the  '  Rapid.* 
\t.  ivas  once  decided  by  the  English  Court  of  common  picas, 
l^t  goods  might  be  lawfully  exported  from  an  enemy's  coun- 
try, although  purchased  during  the  war,  where  the  sole  object 
the  purchase  was  to  enable  the  parties  to  remit  to  their 
country  their  funds  and  effects,  which  were  in  the  enemy's 
country  when  the  war  was  declared ;  but  this  exception  was 
subsequently  overruled  by  the  court  of  the  Kings's  Bench.' 

S  5.  Vattc!  and  Rurlam.iqui  concur  in  the  doctrine,  that 
both  justice  and  humanity  require  that  persons,  who  are  sur- 
prised by  a  war  in  an  enemy's  country',  should  have  a  rea- 
sonable time  to  withdraw  their  persons  and  effects,  and  ought 
not  to  be  treated  as  enemies,  unless  their  departure  should 
be  unreasonably  delayed.  This  view  is  countenanced  by 
scnreral  eminent  writers  on  public  taw,  and  the  language  of 
Sir  William  Scott,  on  several  occasions,  seems  to  justify  the 
conclusion  that  a  distinction  in  favour  of  persons  thus  circum- 
stanced would  be  admitted  in  the  English  Admiralty."  '  It 
seeins  a  neccssaiy  deduction,'  says  Mr.  Duer,  'from  these 
views,  that,  in  the  judgment  of  these  writers,  the  property  of 
persons  thus  withdrawing  themselves  from  the  enemy's  coun- 

*  Potts  V.  Hell,  8  7Wnt.fi.  uSuhe'Juffrow  Louisa  Margiirctha,'!  AW. 
a03  ;  the  '  Rapid,"  I  (/.i.V//.  A  195;  f  Crancfi.  153;  the  '  i-:tmt:hci(l,' 
I  Jftn*.  210 ;  ilic  '  Konuna,"  i  ^tA  2t  I  ;  the  '  M.irj-,'  1  O'nUij.  610  ;  ihc 
'AkusdcT.'  &  CramA.  169;  the  'Lajy  jane,'  1  /ioi.  soj  ;  the  '  WiJ- 
Easi.'  t  Kofi.  314. 

If  an  English  subject  employ  a  neutral  to  trade  for  him,  in  the  couoUy 
of  tbc  eociny.  the  neutral  'n  considered  to  be  a  mere  Agent,  and  the 
Iranaiction  is  iHcK^. — The  '  SainucI,'  4  /\of>.  284. 

•  This  »e«(is  to  lia»c  been  denied  in  Polls  i'.  Bell,  sitfir^ — Oi-cmiling 
Dell  f.  GUton  (1  Uos.  and  PulL,  345)  ;  sec,  boncvcr,  tlic  '  Drie  Gebroe- 
doB,'  4  Ji-!^.  334- 
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try  would,  in  tlie  course  of  transportation,  be  entitled  t 
tlic  protection  of  their  own  government;  since.  othentMci 
the  very  object  of  the  lenity  exercised  toward  ihcm  m^ 
be  defeated,  and  that,  which  was  granted  as  a  favour,  woukS 
be  converted  into  a  snare.  If  the  peculiar  hardships  of  «n— 
fiscating  the  property  of  persons  thus  circumstanced  sbon! 
induce  even  the  hostile  government  to  relax,  for  their  benefit^ 
the  ordinary  rules  of  war,  it  is  evident  that  the  same  com— 
deration  addresses  itself  still  more  directly,  and  with  grnttr 
[Mwer,  to  the  justice  of  their  own  government.  It  wWC 
indeed,  be  a  strange  assertion,  that  the  very  property,  whicl* 
the  enemy  is  bound  to  release,  their  own  government  canbc- 
justified  in  seizing  and  condemning.  •  •  •  To  prolcti 
its  subjects  who  retain  their  allegiance,  is  the  moral  oblt- 
gation  that  rests  upon  every  government,  and  where  the  acta 
for  which  the  protection  is  sought  are  not  merely  innocent* 
but  meritorious,  the  obligation  presses  with  a  peculiar  font. 
To  confiscate  the  property  of  subjects,  in  the  act  of  retuniitff 
to  their  allcRiancc.  is  the  extreme  of  injustice,  as  well  as  oT 
impolicy.  It  is  to  punish  those  whom  their  country  should 
desire  to  reward.'' 

S  6.  A  distinction  must  be  here  noticed  between  the  pro- 
perty of  a  citizen  resident  in  a  foreign  country,  and  that  of 
one  domiciUH  in  the  belligerent  State.  The  property  of  a 
■citizen  domiciled  in  a  foreign  country,  when  that  country 
becomes  involved  in  a  war  with  th.-it  of  his  allegiance^  is  St 

'  Duer,  Oh  Insuraiutt  vol,  i.  pp.  5G1-563 :  Vattcl,  Droit  des  Gttu, 
liv,  ii.  fh.  xviii,  f  344;  liv.  ill.  ch.  iv.  {  63  ;  ch.  v.  5^  73-77  ;  DurUnuqra, 
Drnit  lU  la  Nat.  et  d/s  Cftfj,  tome  v.  nl.  4.  ch.  7  ;  Brown  v.  ibe  U.  S., 
8  Cratiib.  iij  ;  Rki«clmc,  Ptrtcko  J'uh.  fnt,,  lib.  i.  lii.  i.  cap.  x. ;  DcUo, 
Dtrtcko  Jnttr national,  pt.  iL  cap.  ii.  %  i. 

Where  the  claimant  left  th«  enemy's  port,  with  the  intent  tn  withcbtw 
from  the  cncmy'«  country  with  his  eflfect^  and  had  Tor  ttuit  purpose  ron 
verted  his  nroperly  into  the  vessel  and  cargo,  and  intending  to  gii-e  Um- 
sclf  up  10  tive  hloclcjding  squadron,  it  was  held  that  the  vessel  and  cufti 
were  not  liable  to  capture  as  enemy's  properly. — The  *  General  i»inckney,' 
Blaldi/.  Pr.  Cas.  668. 

Again,  during  thn  civil  war,  some  cotton  which  had  been  purchased  bj 
a  loyal  citiien  of  the  United  Slates  in  Texas,  the  enemy's  countrj-,  wai 
.caplured  on  a  Hnt  host,  in  the  act  of  t>etn7  exported  dunn);  a  blodcade 
It  was  condemned  hy  the  District  Court  of  New  York,  t>ut  sentence  onu 
reversed  on  appeal  tn  the  Circuit  Court,  on  the  ground  that  the  claiman 
bad  gone  to  Texas,  before  the  war,  to  collect  debts  due  to  him,  and  thai 
ibis  cotton  was  the  proceeds  ;  moTeovcr.  that  be  had  used  all  diligence  U 
collect  hit  effects,  with  a  view  to  leave  the  hostile  couniry  after  the  break 
ing  out  of  the  war. — '  Ftfty-two  talcs  of  Cotton,'  BIsitkJ.  Pr.  Cat.  644. 
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Qablc  to  be  condemned  as  (hat  of  an  enemy.  Hut  that 
citizen  simply  resident  in  the  bc-lligcrcnt  State,  tf  con- 
on  hu  attempt  to  withdraw  it  from  the  enemy's 
.  must  be  condemned  as  that  of  a  citizen  engaged  in 
''fid  trade  with  the  enemy.  The  Supreme  Court  of  the 
3cd  States  have  decided  t)iat  the  property  of  American 
'^XSM  domiciled  in  an  enemy's  country,  although  shipped 
fcrta  knowtedf^c  of  the  war.  was,  by  that  event,  irrcdcem* 
ly  stamped  with  a  hostile  character,  and  the  goods  were 
■demned  as  a  lawful  prize:  But  the  case  of  a  citizen, 
Briy  resident  in  the  enemy's  country,  presents  a  vco'  d>'^' 
9)1  qncstion.' 

I  ".  If  it  be  admitted  that  it  is  the  duty  of  a  government'' 
facilitate  the  withdrawal  of  its  own  citizens  and  their  pro- 
K^  from  an  enemy's  country.  Oic  question  next  to  be  con- 
fcml  is  the  propriety  of  requiring  the  citizens  to  procure 
fatflcc  from  their  own  go^xnimcnt  for  the  trail sjKiTtatiiui 
such  property.  On  this  question  Mr.  Ducr  remarks:  'it 
dpabtless,  right  and  necessary  that  a  merchant,  not  resi- 
R  in  as  enemy's  country,  who  de:^trcs,  al  Che  commencement 

'  WlkJion,  EUm.  Imt.  Law,  pL  4,  ch.  L  (  17 ;  the '  Venus,'  8  Cranc^ 

J  -, 

Fnpmj  bclonein^  to  a  merchant  residing  and  trading  at  an  cnemy^ 

Mo^  ilf  captured,  hubic  10  condemnation  as  enemy's  iiropcrty.— Tnc 

W^BUtthf.  tr.Cnt.  133. 
^^Hk  olura,  tcmpurantyrcftidini;  in  an  enemy's  country.  Is,  il   the 
^^Hf  ovt  of  t*ar,  cniiiled  to  »  rv;i»nnaMc  time  to  collect  his  cflTccia, 
^^BOKiicrt  tliem  mta  aviiilahic  ami  iiuiia)^able  funds,  so  as  to  enable 

IBmbdraK  them  from  ttui  country  ;  and  in  such  case  his  effects  will 

iWtmtedxseneniy^propcity. — The  *JohnGil[nn,*iF/(i/cA/^/V.  Cai, 

hoptny  uptur«d  at  aea,  and  owned  by  {Krvina  mideni  in  an 
wf%  couoiry,  i^  ho«iiIe,  and  subject  10  rnndemnalion  without  nny 
noE.  Noi«'itlMunding  the  initiviidual  opiniun  or  sympatliies  o(  the 
•s,  and  aItbou|{h  lie  may  lie  the  subject  of  a  iicuital  nation,  or  of  ihe 
fadUgFTent,  and  may  hat's  eiprciwd  no  di&loyal  sentiinpnit 
es  aaitve  country,  neverthel4!ss  his  residence  in  the  enemy's 
,  inHifn  iifn  upon  his  property,  engaged  in  commerce  and  found  on 
tbi^waa,^  hoftiile  ch^ir^acr,  and  subjeas  it  10  penalties  m  »»ch. 
W,  tW  proprrty  twlonging  to  a  pcnnanrni  resident  of  the  Con- 
4nie  Sum,  and  captured  on  the  mean,  »:i!>  lield  to  be  a  Liwful  pine. 
~*  latben  Is  not  the  infliction  of  personal  punishment,  but  the 
oi  a  belln;cr«ni  policy  for  Ihc  desintction  of  the  enemy's 
V — ^Tl»e  '  Amy  Warwick,  I  Spra^uf,  143;. 
Acttamof  the  United  States  u.i^  held  to  be  dtsqii-ilifinl  from  appcar- 
aa  pmecoon  mquesiion  the  legality  of  the  seizure  of  hl^  (woperty 
BfMid  dariDK  war  m  an  enemv's  country,  by  trade  with  the  enemy. 
-ne  •  Kapolnm,'  Blaukf  Pe.  Cat.  396. 
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of  a  war,  to  withdraw  his  property  and  effects,  should 
a  licence  from  his  own  government.     He  is  guilty,  oihcnrat 
of  a  voluntary  trading.     The  good  faith  of  a  person  whofai 
the   power  to  apply  for  a  licence,  and  nqglects  the  duty.i 
liable  to  just  suspicions;  and  the  express  permission  of  ik 
govemment  is.  in  such  cases,  the  only  adequate  M«ri^ 
against  abuse  and  fraud.    But  the  propriety  of  rcquiri«g  «- 
person,  who  is  seeking  to  escape  from  a  hostile  countrj*,!** 
continue  a  residence  that  exposes  his  person  to  imprisoniwnU- 
and  his  property  to  seizure,  until  a  licence  from  his  own  go- 
vernment caii  he  obtained,  so  far  from  being  evident  ai- 
by  no  means,  be  admitted.     His  ability  to  rclum — to  save 
himself  and  his  property — may  depend  upon  mcasuiw,  thatv 
to  be  effectual,  must  be  immediate;  and  the  necessary  dd^T" 
in  procuring  a  licence  would  operate,  in  most  cases,  to  dtfcafc 
the  execution  of  the  design.'    Mr.  Ducr,  therefore,  adopts  die- 
conclusion  tliat  a  licence  is  not  in  all  cases  necessary,  aniS 
'  that  the  property  of  subjects  withdrawing    themselves.  « 
good  faith,  from  a  hostile  country,  within  a  reasonable  time 
after  knowledge  of  the  war.  is  not  stamped  with  the  ilJcgil 
character  of  a  trading  with  the  enemy ;  but  Ls  to  be  cona— 
dered,  by  a  just  exception  from  the  general  nile,  as  cxcmpi 
from  confiscation.     Such  would  be  the  probable  decision  » 
the  question  in  the  English  courts  of  prize ;  nor  is  it  by  inj 
means  certain  that  an  opposite  determination  would  be  read* 
in  those  of  the  United  States.     The  exact  question  hai  a 
yet  been  determined  by  the  supreme  tribunal ;    nor  is 
decision  involved  as  a  necessary  consequence  in  the  caiC* 
that  have  hitherto  occurred.'  ' 

t  8.  The  language  of  Mr.  Justice  Story,  in  the  case»or_ 
the  •  Rapid '  and  the  '  Mary.*  in  the  Circuit  Court,  amounts  lol 
clear  denial  of  the  existence  of  the  right  tn  question,  uwkf 
any  circumstances  ;  although  in  the  case  of  the  '  St.  Lawrence.' 
subsequently  decided  in  the  Supreme  Court,  where  the  opi- 
nion of  the  court  w.xi  given  by  the  same  distinguished  jadge, 
any  direct  decision  of  this  question  was  studiou.'dy  avoided, 
and  that  case  was  decided  on  the  ground  that  the  property 
had  not  been  withdrawn  from  the  enemy's  country  tei/kia 
rrasvriabU  time  after  tlic  knowledge  of  the  war.     This  cxJCt 

'  tDtier,0»i/««fr«iK-^,voLi. pp. 564-566;  the  'Madonna  delle  Cra«it* 

Ko  .  I   98. 
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question,  as  already  remarked.  h.i5  never  been  determined  by 
tbe  Supreme  Court  of  tiK  United  States,  nor  is  its  decision 
tnvolvnl.  as  a  necessary  consequence,  in  the  cases  which  have 
been  adjudicated  before  tliat  tribunal.  In  a  aisc  decided  in 
Uie  Supreme  Court  of  the  State  of  New  York,  it  was  held 
that  a  citiren  of  one  belligerent  rnay  withdraw  his  property 
lium  the  country  of  the  other  belligerent,  provided  he  does  it 
within  a  reasonable  time  after  the  declaration  of  tlic  war,  and 
docs  not  himself  go  to  the  enemy's  country  for  tliat  purpose. 
In  delivering  the  opinion  ol  the  court  in  this  case  (Armory  v. 
Jfcf/rr^o/-),  Chief  Justice  Thompson  remarks,  that,  from  the 
l^uarded  and  cautious  manner  in  which  tlie  Supreme  Court  of 
the  United  States  had  rcscr\-cd  itself  upon  this  particular 
question,  there  was  reason  to  conclude  that  when  it  should  be 
distinctly  presented,  it  would  be  considered  ae  not  coming 
within  the  policy  of  the  rule  that  renders  all  trading  or  inter- 
course with  the  enemy  illt^al.' 

i  9.  The  only  wcll-establishcd  exception  to  the  rule  which 
confiscates  all  goods  imported  from  the  enemy's  country, 
during  the  war,  is  where  it  is  shown  that  the  goods  were  pur- 
chased under  ao  order  given  previous  to  tbe  commencetncnt 
of  hostilities,  and  that  it  was  not  in  the  power  of  the  owner, 
by  any  diligence,  to  countermand  the  order  in  time  to  prevent 
the  shipment  It  must,  however,  be  clearly  shown  tliat  all 
possible  diligence  was  used,  after  the  first  notice  of  hostilities, 
to  countermand  the  voyage.' 

I  la  The  good  faith  or  mistake  of  the  party  aflbrda  no 
protection  to  the  ship  or  goods  engaged  in  illegal  trade  with 
an  enemy.  The  entire  absence  of  any  intention  to  violate 
the  law,  no  matter  how  perfect  the  innocence  of  the  intent 
may  have  been,  nor  whether  the  act  resulted  from  mistake  or 
Egnorance,  cannot  avert  the  penalty  of  confiscation.  In  the 
celebrated  case  of  the  '  Hoop,'  decided  by  Sir  William  Scott, 
the  goods  bad  been  imported  from  an  enemy's  country  with 
the  express  sanction  of  the  commissioners  of  the  customs, 
under  an  erroneous  Interpretation  of  a  special  provision  of 

■  PbllBps,  On  tnsuriuKe,  vol.  i.  p.  84  1  the  '  Rapid.'  1  Gallis.  ff.  304 ; 
tbe'ilary,  l  Ga//is.  H.  6n  ;  the  'St.  L.-mTcncc,' 9  Crantfi,  131  ;  Amory 
V.  McGifgor,  15  JaAttf.  /{.  34;  Rush,  Opiniont  U.  S.  Atfy  OfMi.,  voL  I.  p. 

'75- 

•  Tlie  '  Juffrow  Catliarina,'  5  Jit*.,  141 ;  the  '  Fonuiu,'  1  Jlto*.,  3i  ( ; 
tin  *  FtecdcQ/  i  Koi^  212. 


ail  Act  of  Parliament ;  but.  while  admitting  and  lamenting 
the  hardship  of  the  case,  the  judge  felt  himself  compelled  to 
pronounce  a  condemnation.  He  referred,  io  his  opinion,  »o 
numerous  cases  where  the  Lords  of  appeal  had  rigorcwsly 
enforced  the  rule,  notwithstanding  the  strongest  mitigaling 
circumstances.' 

S  1 1.  The  ulterior  destination  of  the  goods  determines  the 
character  of  the  trade,  ao  matter  how  circuitous  the  route  by 
which  they  are  to  reach  that  destination.*     Even  where  the 
ship  in  which  the  goods  arc  embarked  is  destined  to  »  neo— 
tral  port,  and  the  goods  are  there  to  be  unladen,  yet.  if  tht^ 
are  to  be  transported  thence,  whatever  may  be  the  modf  atf" 
conveyance,  to  an  enemy's  port  or  territory,  they   fall  nitfts^ 
the  interdiction  and  penalty  of  the  law.     The  con^-crse  i^" 
tliis  is  also  undoubtedly  true  ;  that  is,  trade /rojw  an  enemy's^ 
country,  through  a  neutral  port,  is  unlawful,  and  the  gi»d^^ 
so  shipped  through  a  neutral  territory,  even  though  theyBa^"^ 
be  unladen  and  transshipped,  are  liable  to  condemnation.  Iti^*^ 
an  attempt  to  carry  on  trade  with  the  enemy,  by  the  ciftni— 
tous  route  of  a  neutral  port,  and  thus  evade  the  pcnalt]^  tif^ 
the  law.    But  the  law  will  not  countenance  any  such  attempt* 
to  violate  its  principles  by  a  resort  to  the  shelter  of  neuiral 
territory  ;  any  such  voyage  is  illegal  at  its  inception,  and  tic 
goods  shipped  arc  liable  to  seizure  at  the  instant  it  com- 
mences.   A  coasting,  or  colonial  trade,  limited  to  the  fwiu 
of  the  enemy,  so  far  from  meriting  any   indulgence,  is  it- 
garded  as  peculiarly  noxious,  and   the  ship  and  goods  w 

•  The  'Hoop,'  1  V?fld.,  196;  the  'Anjifligue,*  3  Jttii.,  amx  9:  tb 
'Nelly,'  I  Jin6.  219,  noic ;  the  'Franklin,'  6  /tool  tjj;  Gnsnid  t. 
Wsdiiiincion,  i67iiA«j,  ff.  438;  Scolcficid  i/,  Eicli«ll)ei^r.  7  ^ciiTiJP.jffe 

In  the  case  of  the'  Hoop,'  reference  is  made  id  an  authority,  in  Rolk') 
Abmtijrncnl,  173.  yhowing  that  ii  was  anciently  deemed  illev!^  to  ttwlr 
wiih  ScoUand.  witcn  thai  country  was  at  warwiih  England,  Sir  W.  Stoc 
observes  thcririm,  tliat  the  rulciigainvt  trade  with  an  enemy  is  Jun  j> 
u-cighiy  on  land  as  on  water,  litil  thai  cates  had  more  fiequentiy  tup- 
pcned  upon  water,  in  conscqiictn  «  of  ih«  innuUr  ttiluation  of  Engtand. 

*  'Itiiw  iloctrinc  is  only  seitleii  in  the  Ain«rican  Count.  The  *  Sirplitn 
Hart,"  2  iWdfV;,  r«J,  73;  The  'Conimercen,'  1  H-'i/'Ol,  ^M  ;  Histi^r.:'- 
Addif.  lMteri,Ay  The  English  Courts  seem  rather  to  have  inclined  imh; 
doctrine  that  it  is  the  destination  of  the  vetut,  which  determincf  die 
charaaer  of  the  trade,  aniJ  nut  the  destination  of  the  goods.  Tbe  '  Ha* 
dric  and  Alida,"  1  Hay  and  Marr.  96 ;  Hobbs  v.  Hcnning.  5  Se^  Hfp.  j<* ; 
the  •  Diana,*  lj>rds  0/  Apptal.  March  i,  1806.  In  thi-  case  of  the '  tx- 
change*  (^EdtLtuds,  ^q),  a  ship  having  lieen  condemned  for  a  deviattai 
towards  an  enemy's  port,  the  cargo  was  held  lo  be  involved,  by  sack 
dcviatioo,  In  the  fMt  of  the  ship. 


Dyed,  with  a  knowledge  of  the  war,  cannol  escape  the 
Ity  of  condemnation.  'The  conduct  of  the  citizen.' 
Duer,  'who  thus  incorporates  himself  with  the  com- 
e  and  interests  of  the  enemy,  ndmits  of  no  palliation  or 
x;  it  is  not  simply  blameable,  but  highly  criminal."' 
12.  A  vessel  engaged  in  unlawful  trade  with  the  enemy 
ale  to  capture  and  condemnation  at  any  time  during  the 
le,  in  which  the  offence  is  committed,  but  not  after  the 
ge  is  completed.  If,  however,  the  voyage  is  continuous 
Entire,  although  consisting  of  separable  parts,  she  is 
to  capture  while  any  portion  of  it  remains  to  be  pcr- 
ti,  even  where  the  part  in  which  the  offence  was  com* 
i  has  been  completed.  This  point  lias  been  fully 
and  decided  in  the  Supreme  Court  of  the  United 
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(T  Aetna]  trading  with  the  enemy  is  not  necessary  to 
:t  a  ship  or  goods  to  confiscation.  It  is  sufficient,  as  a 
fel  rule,  that  they  arc  engaged  in  a  voyage  with  that 
rt,  in  order  to  complete  the  offence,  and  to  incur  the 
ty.     So  also  a  ship  belonging  to  a  subject,  and  proceed- 

0  an  enemy's  port  in  ballast,  with  no  positive  intention 
ocuring  a  cargo,  or  returning  therefrom  without  any 
t  would   be  liable  to  f:apturc  botli  on  her  outward  ahd 

1  vo>-agc.  It  would  be  in  vain  to  alk^c  that  there 
lo  act  or  intention  of  trading.  But  the  mere  intention 
tde  with  the  enemy  is  not  punishable,  if  at  the  time 
pture  the  execution  of  ttte  intent  is  no  longer  prac- 
e.  Where,  from  fortuitous  circumsta^nces,  whether  known 
ilmown  to  the  parties,  the  execution  of  tlie  design  can 
nger  be  cflTcctcd,  the  intent  docs  not  constitute  the 
,  for  no  crime  could  be  committed.    A  criminal  intent 

LetU,  Com.  nn  Am.  Law.  vol.  i.  p^  8i  ;  Wbeaton,  EUm.  int.  JJne, 
ch.  1.    {    17;    Duer,    On   fmruraiiu,  vol,    i.    pp.  569,570;   the 
I,'  :  Oallit.  R.  9J  ;  the  '  Wellington,'  2  CaUis.  Si.   103  ;  the  '  Jonge 
'  4  R<^.  79  ;  the '  William,'  5  Rob.  393. 

IS  trade,  by  a  dtiien,  should  not  be  confused  with  that  carried  on 
NtnL  Modem  Juriiis  consider  that  it  is  conirarj-  to  tree  trade  that 
ittng  or  colonial  trade  should  be  denied  the  latter.  I'he  nj;hi  of 
(crcat  to  prohibit  such  IrAde  unquc&tionabty  exists,  but  the  prc&ont 
ktMl  disposition  nf  the  i-luropean  Powers  \%  such  as  to  render  it  very 
III  wbelher,  in  k»ak  of  <n.ir,  this  right  would  be  again  enforces 
I  neutraI«.~Sce  alto  the  note  to  ^  2,  sufira. 
k'ddnuD.  f»i.  Lav.',  vol.  ii.  pp.  30-33;  the  'Joseph,'  CratuA., 
!  Jlemplu*;  BlaUh/.  Fr,  C.u.  a6a 
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18  never  punishable,  if.  before  the  design  can  be  cxcoited, 
its  execution  becomes  impossible.  Thus,  a  British  ship  bound 
to  a  West  India  island^an  enemy's  country — but  capturtd 
after  the  island  had,  in  fact,  surrendered  to  the  BriliAj 
forces,  was  restored  by  Sir  William  Scott.'  That  particuUr 
case,  however,  was  distinguished  from  the  general  rule  a 
laid  down  by  Duer,  which  requires  the  full  sanction  of  judica 
decisions.' 

I  14.  Where  the  property  seized  for  illegal  traffic  with  Ih 
enemy  belongs  to  a  house  of  trade,  established  in  a  neutn- 
country,  but  of  which  one  of  the  partners  is  a  resident  tulfr- 
ject  of  the  belligerent  country,  his  share,  notwithstanding 
the  neutrality  of  the  house,  is  condemned.  The  rale  i* 
equally  applicable,  even  where  the  belligerent  party  is  strktiy 
dormant,  and  takes  no  part  whatever  in  the  direction  anil 
management  of  the  aflfairs  of  such  trading  house.  If  be  is  a 
party  interested  in  the  property  so  contaminated,  he  muit 
suflfcr  the  penalty  of  the  offence.  He  cannot  engage  u  ■ 
partner  in  a  transaction  in  which  he  could  not  lawfully  engage 
if  alone* 

I  1  $.  Courts  of  prize  regard  with  extreme  suspicion  uA 
jealousy  the  transfer  of  ships  from  subjects  to  neutrals,  during 
the  war.     If  such  a  ship  is  subsequently  employed  in  a  trade 

'  Sir  W.  Scoti  also  reatoied  a  Dutch  ship  frnm  Demerara  (a  Dwrt 
colooy),  which  had  been  ciptured,  at  sea,  several  days  .ifter  thai  cokBtf 
had  capiiuhied  to  the  Umitih  forces,  one  of  the  icnns  of  tlic  cipilfr 
lation  l>cing  that  the  inhabi unt-^  nvrc  to  be  petmilled  to  npcm  ibeir 
own  proficTty,  nnd  to  be  treated  in  all  re«[iocis  liki-  KHtish  subjects,  (tbc 
'  Ncgotte  en  Zeevaan,'  1  Hoi).  3,)  Hut  on  appt-al  the  House  of  LotA 
reversed  the  deeisiun  un  the  ground  thnt  property  saihng  after  a  decUn- 
tion  of  h<»tilitJe$,and  taken  on  a  voyage,  cannot  be  protected  bf  m 
intermediate  capituLttion  ;  LotA  Camden  observing,  thai  '  the  ship  uiltd 
as  n  Outch  ship,  and  could  not  chnnse  her  diaractcr  in  tmnsilm.' 

'  The  'Abbey,'  5  Rob.  251  ;  WiTdman,  /«/.  Lav>,  vol  ii  p.  aa;  .  . 
'Imma;  3  ^^.  167;  the  'Liseitc,'  6  H^.  387  ;  the  •Trende  SoAn,' 
6  Roh.  390,  in  notes. 

»  The  '  KranWin,'  6  Rft.  is?  ;  the  'Fofttina',  i  RoA,  an. 

The  liability  of  property  (the  product  of  an  enemy's  country,  mm 
coming  from  it  dunng  war)  to  seinire  :s  irrespective  oi  the  itattti  dami 
ciiii,  guilt  or  innftceiice  of  the  owm-r.  These  principles  apply  to  propeit] 
held,  before  the  Witr,  in  partnership,  as  well  as  to  th,it  held  in  w^^raltf 
The  war  diisclv<»  the  parlncrshtp.  The  *  Da»h wood,'  5  (!'.)//,  170.  tli 
'  Cray  Jacket,'  iiiJ.,  34a  ;  the  '  William  Bag-.ile),'  iiiJ,,  377.  But 
'  Bales  of  Cotton,'  titpra,  p,  16a 

Th«  property  ofa  cooimcrciftl  bouse,  established  in  the  awray^ 
country-,  is  subject  lo  sdxure  and  eoadetnnalion  as  priie,  tbougb  boou:  a 
the  partners  may  have  a  neutral  domkile. — The  '  Cttcshtfc,'  3  Wail.  a3i< 
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imy.  very  slight  i/nitcia  of  fraud  wolIcI  cause  her 

femnation.     Thus,  an   English  vessel,  asserted   to    have 

sold  to  a  neutral,  after  hostilities  had  been  commenced 

een  EnEland  and  Holland,  was  captured  while  eng^ed 

uie  between  Guernsey  and  Amsterdam,  under  the  com- 

I  of  her  former  master,  who  had  also  been  the  owner, 
It  was  held  by  Sir  William  Scott,  that  the  transfer  was 
able  and  void,  and  he  condemned  both  ahip  and  car^go. 
jwcvcr,  the  transfer  be  ^»4  fide,  and  the  vessel  becomes 
ral  property,  it  may  be  employed  in  all  trade,  in  which 
rals  may  lawfully  engage,' 

16.  R^ularity  of  papers,  in  such  cases,  is  not  conclu- 
evidence  of  ownership  ;  for,  as  remarked  by  Sir  William 
t,  in  the  case  of  the  '  Odin,'  where  there  is  an  intention  to 
ive,  the  regularity  of  the  paper  documents  is  a  necessary 
of  tlie  apparatus  and  machinery  Ki{  the  fraud.  Although 
,ar  documsnts,  if  duly  verified  and  supported,  are  prc- 
>tive  evidence,  yet,  if  the  circumstances  and  facts  of  the 
lead  justly  to  the  conclusion  that  these  papers,  however 
a],  are  themselves  false,  the  court  will  not  be  bound  by 
I.  Where  the  papers  say  one  thing,  and  the  facts  of  the 
another,  the  court  uiU  exercise  a  sound  judgment  as  to 

II  the  preponderance  is  due.  It  has  already  been  stated 
although  a  vessel  be  documented  as  a  neutral  vessel,  it 
lot  be  protected  by  its  documents,  if  the  domicile  of  its 
T  b  hostile.  A  government  may  grant  the  privilege  of 
ional  character  to  vessels  for  the  purpose  of  its  own  na> 
ion,  but  cannot  change  its  national  character,  to  the  pre- 
B  of  third  parties.  Consequently,  if  the  real  owner  oi 
rc8»el  engaged  in  trade  with  the  enemy  be  a  subject  of 
of  the  belligerents,  its  apparent  neutral  character  will 
avc  it  from  condemnation.' 

17.  When  the  trading  is  from  a  port  of  the  belligerent, 
king  the  right  of  capture,  the  projierty  i^,  as  a  gencml 
liable  to  confiscation,  if  the  owner  at  the  inception  of 
oyage  was  a  resident  in  the  country,  whether  as  a  native 

iVildimn,  Int.  Lew,  voL  ii.  p.  83;  the  'Omnibus,'  6  Rob.  71; 
eminy,'  4  ^1^.  31. 

te  truaafcr,  (lunnj;  war,  df  a  ship  t>f  war,  by  an  enemy  to  a  ncutial, 
gl.— TIk  '  Piwitet  de  Bilboa,'  z  Roi.  133  ;  the  ■  Ccoreia,*  1  />».  "*&. 
rhe  '  Udin,'  i  Rob.  252,  253  j  ihc  '  rrcjidenl,  ;  rJS.  J77 ;  Tolanl 
""  Trrm.  R.,  434. 


subject,  a  domiciled  merchant,  a  mere  strang^er,  or  a  sojourns. 
Kvcry  person  in  a  country  (with  the   limited  exception  o( 
embassadors,  &c.),  whether  a  native  or  stranger,  owe*  oba- 
dicncG  to  its  laws,  and  the  rule  of  international  jurisprudence, 
which  forbids  all  intercourse  and  trade  with  the  public  enony, 
is  just  .-IS  obligatorjf  upon  him  as  the  municipal  laws  of  irve* 
nuc  or  Halations  of  police.     Wc  have  already  stated  under 
what  circumstances  the  property  of  a  resident  in  an  enemy* 
country  is  to  be  deemed  hostile  ;  the  same  circumstances^  ts 
a.  general  rule,  are  sufficient  to  justify  that  enemy  to  ireal  it 
as  the  property  of  his  own  subjects,  and  to  subject  it  to  Be 
penalties.' 

I  iS,  There  exists,  however,  an  important  distinction  Ifr 
tween  the  case  of  a   native  subject  and  that  of  a  domicilai 
stranger  or  mere  sojourner.     '  The  property  of  iJie  dubjcit.' 
sa)*s  Mr.  Ducr, '  where  the  trade  was  illegal  in  its  origin  Vti 
intent,  cannot  be  redeemed  from  its  guilt  and  penalty  by  snf 
subsequent  change  of  his   own    residence ;  but    that  of  tiK 
domiciled  merchant  or  stranger  will  be  restored,  if,  previoi* 
to  its  capture,  he  had,  in  part,  removed  from  the  belligerent 
country,  with  the  intention  of  returning  to  his  own  ;  for  if*- 
this  case,  the  illegality  that  arose  solely  from  his  local  and 
temporary  allegiance,  by  the  removal  of  its  cause,  has  ccas«* 
to  cxisL'     This  distinction  has  been  established  in  a  numb^ 
of  decisions,  both  in  the  United  States  and  in  England.     ^ 
the  case  of  the  'Indian  Chief,"  Mr.  Johnson,  one  of  the  clairf" 
ants,  was  an  American  citizen  in  his  native  character,  but  b^ 
resided  and  was  engaged  in  trade  in  England,  and  was  sc3 
living  there,  when  the  ship  which  he  claimed  as  owner,  art' 
which  was  seized  as  engaged  in  a  trade  with  the  enemy,  corf*' 
menccd  her  voyage.    But  as  it  was  clearly  proved  that  b^ 
had  left    England   for  tlie  United  States,  and  with  the  htl^- 
fide  intention    of  resuming  hts   native    character,  before  the 
seizure,  his  claim  was  allowed  and  the  ship  restored.    Agaic^ 
in  thecascof  thc'Eutrusco,' the  claimant  was  a  Swiss  by  birtfc. 
but  had  been  impressed  wiUi  a  French  hostile  character,  bf 
trading  under  the  protection  of  a  French  factory  in  China, 
and  such  was  his  character  when  the  goods  were  shipped  \ 
but  he  had  fortunately  quitted  China  before  the  capture,  and 
upon  this  ground  the  Lords  of  Admiralty  decreed  a  rcston* 
>  Riquetinc,  Derecho  P»^.  Int.,  lib.  i.  tit.  ii.  cap^  xir. 
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In  the  case  of  the  '  Ocean,'  the  only  act  upon  which  Sir 

iUiam  Scott  rcltcd,  as  evidence   of  the   intention  of  the 

rty.was,  that  he  had  made  arrangements  for  withdrawing 

lUdf  as  a  partner  from  a  house    of  trade   in  the  hostile 

tatty,  and  if  be  is  able  to  show  tliat  the  evidence  on  which 

iOptors  rciy,  as  fixing  his  character,  had  been  changed  in 

tor  in  judgment  of  law,  previous  to  capture,  \m  claim  to 

titution  will  be  allowed.     In  the  judgment  of  Chief  Justice 

inball,  dissolution  of  partnership,  discontinuance  of  trade 

t!ic  enemy's  country,  and  other  arrangements  obviously 

ppoiatory  to  a  change  of  residence,  ought  all  to  be  consi- 

ptd  overt  acts,  which,  when  performed  in  good  faith,  entitle 

claimant  to  restitution.     This  seems  an  important  exccp- 

to  the  general  rule,  that  the  national  character  of  property 

ocean  cannot  be  changed  i»  trattsttu  during  the  prose- 

a  of  the  voyage.' 

19.  If  a  vessel  belonging  to  one  of  the  belligerents  pro- 
es  a  voyage,  e\-en  to  a  neutral  port,  under  a  licence  from 
f  government  of  the  enemy,  both  ship  and  cargo,  while 
remain  under  tJic  protection  of  such  licence,  are  liable 
pturc  and  confiscation.    Such  condemnation  results  from 
resumption,  not  to  be  resisted,  that  the  licence  is  granted 
he  enemy  for  the  furtherance  of  his  own  interests,  and 
ttizen  or  subject  who  lends  himself  to  the  promotion  of 
object,  by  accepting  such  licence,  violates  the  plainest 
of  his  own  allegiance.    As  has  already  been  stated, 
idual  members,  composing  the  state  or  body  politici  are 
ilibitcd  from  all  commercial   intercourse  with  the  public 
y,  unless  sanctioned  by  the  express  authority  of  their 
government.     In  the  words    of  Sir  William  Scott,  no 
iplc  should  be  held  more  sacred  than  that  an  intercourse 
the  enemy  ought  not  to  be  allowed  to  subsist  on  any 
footing  than  that  of  the  direct  pcrmituion  of  the  State, 
reasons  of  this  rule  arc  fully  set  forth  in  the  opinion  of 
,  Justice Story.in  tlK  case  of  the  'Julia,'*  which  opinion  was 

Wet,  Oh  /nruratuf,  vol.  i.  pp.  5IS-SI7>  S44'  54S>  S7^  '•  die  *lndian 
if,'  3  ftc6.  i»-2 1 ;  the  •  Ocean,'  ;  /ioA.  91  ;  the  '  Eutmsco.'  3  Xofi,  31. 

In  1813,  ibe  brig'JuUa'  and  cargo,  owned  by  Amcricaa  cictzcns,  was 
ami  Iiv  Ibe  United  States'  frigalc  '  Chesapeake.'  The  vessel  had  dd 
d  k  bcencc,  from  the  Enghsh  Admiral  at  Halirnx,  directins  all  Her 
estj^  ibips  lo  suffer  hcT  (o  pri>cccd  without  unnecessary  moTctUition. 
neiliag  uiat  &hc  wa&  well  inclined  towards  the  British  interettj  ana 


adopted  in  cxtenso  by  the  Supreme  Court  of  the  United  Staio^ 
At  the  threshold  of  his  opinion,  helaysdown  the  fundamcnta 
proposition  that,  "  in  war,  all  intercourse  between  the  subjects 
and  citizens  of  the  belligerent  countries  is  illegal,  unless  sal 
tioncd  by  the  authority  of  the  government,  or  in  the  exertisi 
of  the  rights  of  humanity,"  That  a  personal  licence  from 
enemy  must  be  regardetl  as  an  implied  agreement  with  sucr 
enemy,  that  the  holder  of  such  licence  will  conduct  himself! 
a  neutral  manner,  and  avoid  any  hostile  acts  toward  »cA 
enemy.  That  it  is,  therefore,  a  violation  of  the  laws  of  war, 
and  of  his  duties  to  hia  own  government.  'Can  an  Amcncag 
citizen,'  he  asks,  'be  permitted,  in  this  manner,  to  carve  out 
for  himself  a  neutrality  on  the  ocean,  when  his  country  is  « 
war?  Can  he  justify  himself  in  refusing  to  aid  his  counuy- 
men,  who  have  fallen  into  the  hands  of  the  enemy  on  the 
ocean,  or  decline  their  rescued    Can  he  withdraw  his  penonil 

WIS  laden  with  provisinjiii  for  tbe  us«  of  th«  nUied  armies  ia  the  Penis- 
suln.  She  W.1S  captured  on  her  return  joum«y,  having  disposed  oflht 
provisions,  and  then  bearing  a  cargo  of  salt.  Two  question)  wereniMd: 
i«,  whctiivr  the  use  of  an  enemy's  licence,  or  protection  on  a  voyage  to 
A  iieuir.il  country-  in  Hlliance  with  tt)c  enemy,  be  illegal,  so  as  to  atFcct  tbe 

f>ro[>crty  with  cunt'iiicutiun  ;  2nd,  if  not,  wliclbct  the  tcnn;  of  the  cxiEAio^ 
Lcencc  distjinjuisli  ihio  uise,  imfavourably,  from  the  Kcncral  prinapk. 
The  Suprctne  Court  iif  the  United  S[aiv:3  diiiinguiUicd  thii  case  from  uut 
of  the  'EIimIkiIi'  (S  Rvb.  3),  inasmuch  as  the  vcssd  and  c^rgo  were 
docuroentcd  as  Aniciican,  and  not  as  Britisli  property ;  funhcr,  u  dockUd 
that  iliccKihtciicc  of  a  licence  aiTords  strong  prcaumpiion  of  a  concoM 
cncm/s  inicrcit  ;  that  no  argument  in  favour  of  a  licence  can  be  drawn 
from  the  safe  conduct  to  enemies'  lishing  vessels  in  former  times  ;  thxLtt 
is  not  universally  true,  that  a  destination  10  a  iictitral  pun  kivcs  a  ioA 
Jidt  character  to  tbe  voyage  ;  that  if  the  property  Ik  ultimately  destined 
for  an  enemy's  pore,  nr  an  enemy's  use,  the  inicrposiiion  of  a  neutral  pan 
would  not  save  it  fitnn  condciniiiition :  that  if  properly  be  engaged  il 
an  illcKal  trallic  wiili  the  enemy,  or  even  in  an  attempt  to  trad^ilil 
liable  10  confiscation  as  well  on  the  return  as  on  the  outward  voyage  1 
and,  thai  it  may  be  assumed  as  a  proposition  liable  to  few,  if  any,  exccp 
lions,  that  the  property  which  IS  rendered  auxiliary,  or  »ubscrvicni  tu  enemy 
inicrckts,  becomes  tainted  with  forfeit urc^The  'Julia,'  S  Cranch.  \%\\  1 
Gail.  Ii.fx>\. 

Siiilin;;  under  an  enemy's  licence  la  legal  cause  for  the  forfleiiure  of 
neutral  vcssel.^'rhe  'Alliance,'  BlattA/.  Pr.  Liu.  161.  Uut  ibc  Cio 
that  a  vessel  carried  a  custom-house  cle.irance  and  permit  to  pass  fotti 
fications,  issued  by  tlie  Confederate  Government  in  1S60,  was  held  tl 
the  courts  of  the  United  Suies  not  to  be  o(  itself  a  justihable  catisefii 
capture :  the  papers  did  not  profess  to  protect  from  arrest  at  sea,  do 
were  they  calculated  to  mislead  the  captors. — The  '  Sarah  Starr/  BiatcJj) 
Pr.  Cos.  69. 

A  neulral  sailing  im<lcr  the  flag  of  the  enemy  fe  cootidered  a«  enem 
properly,  nnd  is  habte  to  conliK'aiion  jurt  biUu — U.  S.  v.  the  *TeIi 
grato;  I  Pitwt,  3t$3. 


•fviccs,  when  ihc  necessities  of  the  nation  require  them  ? 
Cm  in  engagement  be  legal,  which  imposes  upon  him  the 
lemptation  or  necessity  of  deeming  hia  personal  interests  at 
'Jancc  with  the  legitimate  objects  of  liis  government  ?'  In- 
S^f^^plctcncss  of  a  voyage,  under  licence  from  the  enemy,  is 
defence,  for  the  vessel  is  liable  to  capture  at  the  instant  the 
Vage  under  such  licence  is  commenced.  To  say  tliat  the 
could  not  be  seized  till  the  voyage  was  completed  or 
'i'andoncd,  would  be,  in  effect,  saying  that  the  right  of  cap- 
*■**?  only  exists  when  the  power  of  making  it  is  at  an  end. 
•B  all  cases  where  the  object  of  the  voyage  is  prohibited,  its 
OCcptioa  with  the  illcgnl  intent  completes  the  offence  to 
»hich  the  legal  penalty  attaches.  This  case  of  illegal  trading, 
uoder  a  licence  from  the  enemy,  is  only  a  particular  applica- 
tion of  a  universal  rule.  Nor  is  it  any  defence  to  allege  or 
prove  that  the  trade  is  not  subservient  to  the  enemy's  interest 
The  condemnation  of  such  licensed  vessel  and  cai^o  rests 
pan  the  broad  ground  of  the  illegality  of  such  voyage,  and 
hat  the  mere  sailing  under  the  enemy's  licence  subjects  the 
roperty  to  confiscation.  The  acceptance  of  such  hostile 
icence,  by  any  individual  of  a  bcHigcrcnt  country,  is  an 
ict  inconsistent  with  Uie  duties  of  his  allegiance  ;  it  is  an 
Uempt,  on  his  part,  to  clothe  himself  wit}i  a  neutral  character 
ry  favour  of  the  other  belligerent,  and  thus  to  separate  him- 
self, without  the  sanction  of  his  own  government,  from  the 
ummon  character  of  his  country,  and  such  act  is  in  itself 
sufficient  ground  of  condemnation.' 
I  5a  The  unlawfulness  of  trade  with  the  enemy  extends 
K>C  only  to  every  place  within  his  dominions,  and  subject  to 
lis  government,  but  also  to  all  places  in  his  possession  or 
piilitary  occupation,  even  though  such  occupation  has  not 
ipcned  into  a  conquest,  or  changed  the  national  character 
f  the  inhabitants.  In  each  case  there  is  the  same  hazard  to 
he  State,  and,  if  the  hostile  occupation  is  known  when  the 
x>nimunication  is  attempted,  there  is  the  same  breach  of  duty 
the  part  of  the  subject  The  reasons  of  public  policy, 
bich  forbid  such  intercourse,  apply  as  fully  in  tlie  one  cas« 

*  WiUman,  Juf.  /jtvj.  vol.  ii.  pt  259:  f'hiltimore.  On  tnt.  LaVM 
iL  bi.  4  69 :  Uuer,  On  Inruratue,  voL  i.  p.  587  ;  ilic  '  Aurora,"  8  Craaek' 
>l  :  tbc  '  [liram,'  i  U'hntloK.  It.  440 ;  ihe  '  Ariailne.'  i  WMeat.  Jf.  Uj  ; 
:«iluubouii  V.  N.  y.  F.  Insurance  Ca,  15  yohfu.  /C.  357;  Ogdcn  v. 
luker,  7eAiM.  A.  67  ;  Craig  p.  U.  S.  ins.  Co.,  I  Pffrr.  C.  C.  /?.,  p.  410. 
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as  fai  the  tKber.  Th?  same  rule  holds  even  in  the  case* 
revolted  territory,  or  colony  of  the  enemy,  irhich  is  knmn 
have  been  for  years  in  the  hands  of  the  insurgents : 
justice  alM-ays  rcgand  such  revolted  tcrritoo'  as  bclc 
the  enemy,  until,  by  some  public  act  of  their  on-ng< 
it  is  expressly  recognised  as  an  independent  and  ftie 
power.  Until  such  express  recognition,  courts  must 
the  revolted  territory  as  a  subsbting  part  of  the  parent 
with  its  former'  relations  unaltered.' 

I  21.  It  may  be  stated,  as  a  general  rule,  that  any 
raiKc.  on  cither  vessel  or  car^,  engaged  in  illt^al  trade 
the  enemy,  is  illegal,  and  whenever  the  goods  or  vessel  i 
liable  to  condemnation,  tlie  policy  of  insurance  will  be  I 
clared  void.     WTicre  the  property  insured  is  justly  liabk 
belligerent  capture,  whether  the  dclktum,  that  is.  tlie  sub 
live  cause  of  condemnation,  exists  at  the  inccpdoa  of 
voyage,  or  occurs  subsequently,  but  prior  to  the  time  tbc  | 
attaches,  it  is  considered   to  be  illegal,  and  is  declared 
There  arc,  however,  on  this  question  conflicting  opinion* 
decisions,  the  examination  of  which  docs  not  come 
the  purpose  and  object  of  this  n-cn-k.* 

■  Ptullipi,  Om  Ifuvratut,  v<J.  L  p.  83 ;  tbc  '  ManilU,*  i  Eifv. 
Rrft;  3 ;  tbc '  Pdicjin.'  i  Edw.  AtJ.  Rtp.,  Appeo,  D.;  Johnton  v.  Grt« 
f'^miH.  Rfp.  344;  BUckbumc  v.  Thompson,  15  EasI,  Hi  ;  KnscT'.  Hil 

4  L'raHih.  273  ;  Gelsjon  v.  Hoyt,  13  yoMiu.  fi.  587  ;  (he '  Phtenix,'  jj 
31;  the  *  I*rcsKlcm,'«Wy,,  277  :  tlie' Indian  Chief,' 3  ff(jrf.  12  ;  il>c'>d 

5  /ia6.  106  :  the  -BotetA,'  1  £Jw.  fup.  171  ;  Hagcdom  v.  BeH,  i^  " 
AHdStl.  450;  Bromley  v.  llcsscliinc,  i  Camfi.  75  :  BcaUoa  tv 
CrmM,-k.  191. 

'  Amould,  Om  InsMrmmt,  pL  iii.  ch.  I  xc  7  :  Bedarride,  /Tm^j 
riOme, ){  1093  ct  seq. 
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.  Netttntity  in  wai — 3,  Qualified  neuiiality — 3,  Advanuges  am!  result- 
ing dutiesof  nculrality— 4-  Hoslililie*  not  allowed  wiiliin  neutral  juris- 
diction— (.  Passagr  of  trwMW  ihrough  neutral  tcrrilory— 6.   Pretended 
ocepiiun  loinvioltbitilyof  ncuind  lerrilory — 7,  Opinions  of  European 
and  American    publiciits— 8.    Ciise  of   the   Caroline — 9.  Bclligprcnl 
maeU  in  neutral  porti — la  Right  of  asylum — 11.  PrctiimiHivp  riRht 
of  entry — 12.  Armed  cruUers  in  neutral  watei!) — 13.  HeiiigcTeni  ships 
and  troops  in  neuti^  ports  and  temtot7 — 14.  Arming  ves>;ek  and 
ealittiiie  troops — 15.  Loans  of  money  by   neutrals — 16.  Pursuit  of 
enany  irom  neutral  port— 17.  Passage  ov^cr  neutral  waters— 18.  Munt> 
cipal  laws  in  favour  of  neutrality — 19.   Laws  of  United  Siaiis — 2a  Of 
Great  Britain — 31.  Protection  of  neutral  inviolaljility— 22.  Claim  for 
rcMittition — 23.  1*  captured  property  lie  in  possession  of  a  neutral — 
34.  fawer  and  jurisdiction  of  federal  courts — 2$-  Purchasers  in  foreign 
p>wu-^36>.  If  ecndemned  in  captor's  countiy— 37.  Illegal  equipment. 

S  I-  Neutrals  in  a  war  arc  those  who  take  no  part  in  it, 
bul  remain  the  common  friends  of  the  belligerents,  favouring 
the  aims  of  neilher  to  the  detriment  of  tlic  others.  "The 
wutnil,'  says  Phillimorc,  '  is  justly  and  happily  designated  by 
tfcc  Latin  expression  tn  btUo  medttis.  It  is  of  the  essence  of 
his  character  that  he  so  retain  this  central  position  as  to 
incline  to  neither  belligerent  He  has  no  Jus  6£UUu in  him- 
*tf.  but  he  is  entitled  to  the  continuance  of  his  ordinary 
■^fiarif,  with,  as  will  presently  be  seen,  certain  curtailments 
*'**^  ttiodilications  which  flow  from  the  altered  state  of  the 
'"^Ctai  relations  of  all  countries  in  time  of  war."  According 
!",  ^ynkcrshock,  he  has  nothing  to  do  with  the  justice  or 
■'***ticc  of  the  war,  and  can  show  no  favours  to  one  party 
_^  preference  to  another.  The  error  of  Grotiiis,  copied  by 
_*-^^l,  in  this  respect,  has  not  been  followed  by  subsequent 
'''^ets.  All  independent  sovereign  States  have  right  to 
^****in  neutral  in  a  war,  unless  otherwise  bound  by  treaties 
alliance  previously  entered  into.  It  is  not  necessary  that 
^*y  should  make  any  proclamation  or  public  declaration  of 


174 


INTERNATIONAL   LAW. 


CM.  tar. 


neutrality  ;  the  legal  presumption  is,  that  thctr  pacific  tUhi 
continues,  unless  they  declare  to  the  contrary.' 

S  2.  There  is,  however,  a  qualified  neutrality  which  form 
an  exception  to  this  dcAnition  ;  it  arises  out  of  antecwiuH 
engagements,  by  which  the  neutral  State  has  buund  iLself  to 
one  of  the  parties  of  the  war,  to  furnish  a  limited  succour,* 
to  extend  certain  privileges.  The  fulfilment  of  such  M 
engagement,  entered  into  prior  to  the  commencement  of 
hostilities,  docs  not  necessarily  forfeit  the  neutral  charactaoT 
a  State,  nor  reader  it  the  enemy  of  the  other  bclligcnot 
party,  because  it  does  not  render  the  neutral  the  gcncfd 
a.<{»oci3te  of  the  belligerent  to  whom  the  succour  or  privilege )t 
due.  For  cx.imple,  Switzerland  has  furnished  trtx>ps  to  ctt* 
tainKiiropcan  Powers,  in  virtue  of  treaty  stipulations,  without 
herself  being  involved  in  the  wars  in  which  her  troops  vac 
engaged.'  Denmark,  in  consequence  of  a  previous  treat;. 
furnished  limited  succours  in  ships  and  troops  to  Russia,  iD 
17SS,  against  Sweden.  By  the  treaty  of  amity  and  com- 
merce between  the  United  States  and  France,  in  I778,tbe 
latter  secured  to  herself  the  special  privilege  of  the  admis^ 
for  Iier  privateers,  with  their  prizes,  into  American  ports,t» 
the  exclusion  of  Iicr  enemies  ;  and  the  admission  of  htr 
public  .ships  of  war,  in  case  of  urgent  necessity,  to  rclircs^ 
victuiil,  repair,  etc.,  but  not  exclusively  of  other  nations 
war  with  her.  ITic  first  of  these  privileges  being  excluiire, 
was  complained  of  by  Great  Britain  and  Holland,  and  FniK^ 
was  not  satisfied  with  the  interpretation  of  the  latter,  bf 
which  the  public  ships  of  her  enemies  were  admitted  into  Ac 
American  ports  for  the  same  purposes.  To  furnish  succduU 
or  auxiliaries,  or  to  extend  privileges  to  one  belUgeitflt,  to 
the  detriment  of  the  other,  is  undoubtedly  a  violation  of 
strict  neutrality,  and,  as  such,  is  a  just  cause  of  complaint,!] 
not  of  war.  The  peculiarity  of  the  position  of  SwitzcrtaixL 
hemmed  tn  on  all  sides  by  States  having  a  direct  interest  in 
maintaining  her  neutrality,  has  generally  prevented  com- 
plaints against  her,  for  furnishing  a  limited  number  of  troopi 
to  one  ur  more  of  the  i)arties  to  a  war.  If  she  had  bc«n 
commercial  or  maritime  State,  says  Mass^,  a  ditfercnt  rail 

)  Philliniore,  On  Int.  /jtw,  vol.  itt.  |j  ij6,  179;  Crotius,  de  7mr.  A 

a€  Pm.,  lib.  tii.  cap.  xvii. ;  \'iitiel,  Dratt  dts  Ctns^  liv.  iiL  dL  VIL  |  l\y 

*  As  to  SwitierLand,  see  p.  6a 
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ifluld  undotibt«IIy  liave  been  applied  to  this  singular  rtate 
if  things.  She  has  recently  passed  regulations  prohibiting 
dttiens  from  enlisting  in  foreign  service.  Then:  can  be 
question.  t]ial  her  former  conduct,  in  this  respect,  was  a 
notation  of  her  neutrality.  So,  also,  are  Ihe  minor  acts  of 
rtiality  mentioned  in  the  preceding  paragraph ;  but,  as 
WHimore  justly  remarks,  it  would  be  pedantically  rigid  to 
toRBdcr,  as  a  violation  of  ncLtrality,  the  allowing  prizes 
apiiired  by  one  belligerent  to  be  brought  into  the  neutral 
Brt.— especially  in  compliance  with  the  provisions  of  a 
made  antecedently  to  tlie  war.  How  far  a  neutrality, 
ii  qualified  and  limited,  maybe  tolerated  by  the  belligerent 
inst  whom  the  partiality  is  shown,  is  a  question  of  cxpc- 
fathcr  than  of  right,  and  is  generally  governed  by 
ii'ical  circumstances,' 

i  3-  States,  not  parties  to  a  war,  have  not  only  the  right 
remain  neutral  during  its  continuance,  but  to  do  so  con- 
greatly  to  their  advantage,  as  they  thereby  preserve  to 
citizens  the  blessings  of  peace  and  commerce.  More-  i 
'.  the  belligerents  are  interested  in  maintaining  the  just 
its  of  neutrals,  as  the  trade  and  intercourse  kept  up  by 
greatly  contribute  to  mitigate  the  evils  of  war.  It  Jias^ 
"ore,  become  an  established  principle  of  international 
'.  that  neutrals  shall  be  permitte<t  to  carry  on  their  ac- 
trade,  with  such  restrictions  only  as  arc  necessary 
Jftlic  security  of  the  established  rights  of  the  belligerents, 
ough  the  neutral  State  is  considered  as  continuing  to 
ipy  toward  the  belligerents  the  same  genera!  position  as. 
Tore  the  war,  its  relations  with  them  are  very  dificrcnt ; 
itrality  is  not  properly  a  continuation  of  the  former  state 
peace  ('Ai  ccftlinualivn  de  Citat  ant&ieur  tfffiaix'} ;  for,  to 
war  brings  certain  advantages  and  disadvantages, 

\\ii.%i, Droit  Ciffii^frrial,  liv.  ii.  til.  i.  ch.  ii.  J  9;  Heffter,  Drvii 
■M-ttie"iat,\%  t  w  1 46 ;  Wait*,  SM/  Papers,  vol.  1.  pp.  140,  169-172  ; 
efcuillc.  E/t3  .Nations  Ntutr^f,  tit.  W.  ch.  i. ;  Bgg«fi.  it^-w  voh  Gfrn- 
2  ob.  pp.  1 18-  19s  i  Bynkcrsb(*k,  Qutril,  J'ur.  /"ui.,  lib.  i.  wp.  iic. 
:lbe  comracncemvnl  of  the  Franco-f'ivssi^n  War,  1870,  the 
Nnp«leon  111.  (kcidcd  ncrt  to  rcc«iwe  either  nt  the  Imperial 
'm  or  at  the  hcadqu.irtcrs  of  the  cwrpi-d'arm^  any  voluDiccr, 
oH>ccr,  or  person  not  bclonj;inK  to  the  army — (yvHrHa/ OJiiru/, 
tq,  18701 — Wirt  the  Biiiisb  Coi-emment  refused  pcrnii»ion  lo  an 
er  in  Hri  Mjj<»ty'9  service  to  joia  the  Pruasiua  Anny  as  cone- 
idcnt  to  the  Times. 


and  imposes  upon  them  new  and  peculiar  durics.  WTiilc.  i 
some  respects,  their  trade  and  commerce  may  be  iiKrcascd  i 
extent  and  profit,  it  is  restricted  with  respect  to  blocUde 
and  sieges,  and  the  carrying  of  contraband,  and  their  w»«l 
are  subjected  to  the  inconvenience  and  annoyance  of  via 
and  search.  Not  only  are  they  obliged  to  maintain  stric 
impartiality  toward  the  belligerents,  but  they  are  bound  u 
prevent  or  punish  any  violation  of  their  rights  of  neutcalitj' 
by  cither  of  the  parties  at  war  with  each  other.  These  dude 
of  neutrality  extend  not  only  to  preventing  the  arming  o 
cruisers  in  neutral  ports,  and  the  enlistment  of  men  in  ncutia 
territory,  but  also  to  the  general  sanctity  of  neutral  jurisdiC' 
tion.  by  redressing  all  injuries  which  one  belligerent  nuy 
commit  upon  the  other  within  its  limits.' 

'  Hubii<r,  De  la  Sadtt^  tits  BithttfMU  neutrtt,  pt.  il.  ch.  it.  J  » ;  Awn*! 
Droit  Mafilime,  tome  ii.  p]).  53,  69;  Tctens,  CcHsWraihnj  nr  In 
Drstts,  etc.,  p.  34;  Ortolan,  JMpht^atu  tU  ia  Mer,  loiuc  ij.  ch.»iiij 
Rjiliiirtine,  DeruM  Fnb.  IhI.,  lib.  1.  lit.  ii.  cap;  xW. 

The  carrying  on  trad*  with  a  bl<xknd«l  pon  is  nol  a  breach  of  taiuj- 
cip.nl  liw  nor  illegal,  so  ns  to  urevcnt  a  court  of  the  loti  (onirait^t  froci 
enforcing  the  conlmct  of  whidi  the  Intdc  in  the  sub^t.  A  rvciiira)  Sua 
ia  not  bound  by  ih«  bw  wf  nations  to  impede  or  diminish  its  own  mfc 
liy  municipal  rrsirlctioTtx.  A  neutral  merchiint  in^iy  ship  Kixids  pvotilbM 
JHr<  beta,  and  they  nwy  be  rigUtfulIy  seiicd  and  condemned.  Ii  scm 
of  the  cases  where  two 'conflkiing  rights'  exist  which  cither  party  nn; 
exercise  without  charging  ihc  other  wiih  doing  wrong.  As  the  Vnta^ 
tation  is  nni  prohibited  by  the  tavrs  of  ihe  neutral  K>Tereign,  Ins  snbfOi 
mwy  lawfully  be  concerned  in  it,  and  as  Ihe  right  of  war  lawfully  aatlm- 
rises  a  tidligercni  power  to  scire  iind  condemn  the  goods,  he  may  liwfdly 
do  it.  Whaicver  is  rot  pmhiljited  by  (he  positive  law  of  a  covoiry  isliv- 
ful.  Alihoiigh  the  Uw  of  nations  is  pan  of  the  municipal  law  of  Ei^ial. 
&nd  it  may  be  sHid  lh»t  by  thai  law  contraband  trade  is  prtdijbftej  tt 
neutrals,  :incl  cunseciucntly  unlawful,  yet  the  law  of  nations  does  M 
declare  the  Ir^de  to  be  unlawful.  It  only  authorises  the  semtreoftte 
contraband  articles  by  ihc  bclIi^cnTni  powers.— The  '  Helen,'  35  l.av.  J. 
JV.S.  Ai/m.i;  compare  with  tt  the  'SantissJma  Trinidad,'  17  If  fait 
Atlm.Jt.i^;  Richardson  v.  Marine  Insurance  Co., 6  Mattm.R.t\\{ 
Seton  and  others  v.  Low,  i  Johivi.  it..  Ex  pai-te  Choi'aixt,  u  /ji«  7, 
iN.S.)  CkoHc.  17. 

With  respect  to  ihe  righu  of  nemial  individual*  residing  in  \ 
beUigcrent  tnritory.  it  maybe  mentioned  ihat  in  iS7c\ during  the  Fmaeo 
German  War,  the  British  l,iw  officers  wire  of  opinion  that  Mniish  Mk 
jects  having  property  in  France  were  not  entitled  to  any  special  prot«eiiM 
for  their  property,  or  to  exemption  from  military  contrinutions  to  whk) 
they  might  be  liable  in  common  wiih  the  Inhabitants  of  ihe  ptact 
which  they  resided,  nr  in  which  iheir  properly  might  be  tilukled. 

On  eompliiri  made  to  Lord  O.invillc  in  1870  by  a  family  of  Brttiti 
tubjects,  fpyding  in  the  Commune  of  Iji  Fcrt<*  Imbault,  m  France.! 
having  suffered  pillage,  menaces,  and  ill-treatment  at  the  handi  of  ti 
Prussian  troops,  nlthtmgh  they  had  hoisted  the  British  flag  over  ibe  ral 
of  their  cbiteau,  tnisting  that  a  neutral  &ag  wotdd  have  protected  tM 
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■  14.  The  rights  of  war  can  be  exerdB«l  only  within  the 
Biritory  of  the  belligerent  powers,  upon  the  high  seas,  or  in 
territory  belonging  to  no  one.  Hostilities  cannot  be  lawfully 
exercised  wStlun  the  territorial  jurisdiction  of  the  neutral 
State  which  is  the  common  friend  of  both  parties.  To  grant 
Any  such  right  to  one  would  be  a  detriment  to  the  other,  and 
to  extend  the  privilege  to  Ixith  would  necessarily  make  the 
neutral  territory  the  theatre  of  hostile  operations,  and  in- 
rolve  the  State  in  the  consequences  of  the  war.  Hence, 
every  voluntary  entrance  into  neutral  territorj",  with  hostile 
purposes,  in  absolutely  unlawful,  and  the  party  »o  trciipassinif 
is  liable  to  be  treated  as  an  enemy,  unless  full  satiitfaction  ts 
made  for  such  violation  of  neutral  rights.' 

pmons  and  propeny.liis  lotdsliip  replied  that  much  as  Her  Maj&siy's 
Governmt'nt  rcgretwd  the  inronvcniciice  and  low  to  which  ibry  had 
be«n  subjected,  it  was  out  of  their  power  to  obt;iin  for  ihcm  any  redress 
(or  leaMms  in  cunrormily  with  the  alxtve  opinion. 

In  ihe  case  of  a  coiiipl.tmt  to  Lord  Granville  by  l^wrence  Smith,  of 
St,  Ouen.  that  though  the  English  ilag  was  flying  oi-cr  his  hou«, 
PnissUn  soldiers  *ere  quartered  on  him,  that  he  was  robbed  of  all  hr» 
p«n-ision<^  thai  a  voltey  was  wantonly  tired  into  a  cellar  where  his  family 
had  taken  refuge,  his  house  set  on  fire,  and  his  family  driven  awJiy  half 
riifiKd  into  a  wood  tn  th«  snow,  his  lordship  replied  that  Her  M.ijcity'!! 
Cnvernment  dtd  not  consider  in  strict  right  they  would  be  miiiled  to 
daitn  campeniation  from  the  Prussian  Covcmmcni,  but  thai  it  appeared 
dc«in>oiion  of  the  property  vr.if  xn  act  of  wanton  violence  on  the 
of  ih«  Prussian  troops  re:tn!iinit  from  hix  discipline.     In  such  case 

waj  "(  opinion  that  the  (se!«  mi|;ht  l>e  brou^jht  olfirially  lo  the  nulicc  gf 
Ihc  German  Govemmeni,  expresiing  the  hope  that  they  would  ihink  fit 
19  direct  an  inquiry  to  be  made  by  the  military  atilhoriiies,  -ind  th^l  they 
wtmld,  as  an  act  o(  jus'.ice,  award  rompens.ition  for  the  injuries  uaotunly 
iaflictcd.  The  Ilntish  law  offictrs  were  of  opinion  that  Jltriiiib  subjici3 
teskling  in  France  had  no  just  cau*e  of  complaint  ag.-)in»t  the  French 
•otboritica  la  the  event  of  their  property  being  destroyed  by  an  invading 
■tiny. 

*  Whealon,  £Um.  M.  JLale,  pt.  iv.  cb.  iiL  §  7  i  Wolfius,  J'hs  Gttiiinm, 
I  6*7 ;  Martens,  /VAifV  da  Drmt  tUt  G*ms,  {j  310^  311 ;  Hautcfeuillc, 
Ota  .VatianM  iKmlrts,  tit  vi.  ch.  i. 

The  Brussels  Conference  of  1874  declares  :— Art*  53.  The  neutral 
Stale  receiving  in  its  teiritury  troops  belonging  lo  the  bdligcfcnt  armies 
mil  intern  them,  so  far  as  it  may  be  po^isiblc,  away  from  the  thratre 
of  war.  Tlu-y  may  t>c  kept  iu  camps,  or  even  confined  in  fortresses  or  in 
]iUcc»  appropriated  10  this  purpose.  It  will  decide  whether  the  oflSccri 
nur  be  rdeased  on  giving  ilicir  parole  not  to  quit  the  neutral  territory 
WTtMMl  authurity.  Art.  $4-  In  defntilt  of  a  special  agieemcni,  the 
iKXKtral  State  which  receives  the  bclliircrent  troops  will  furniili  the  in- 
terned with  provislonv  cluihini;,  and  such  aid  as  humanity  demands. 
Tbe  eapctues  incurred  hy  the  intcrnnK-ni  will  he  m,ide  good  at  tl>c  con- 
dutoa  0^ peace.  An.  \%.  The  neutral  Siatc  may  authcrise  the  transport 
across  iti  tenitnry  of  ti>c  wounded  and  sick  bclKnging  to  the  belligerent 
annlc«,  provided  that  the  trains  which  onvcy  them  do  not  carry  either 
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j  5.  It  was  contended  by  some  of  the  ancient  publicist: 
that  a  belligcpcnt  had  nn  absolutL*  right  of  passage  for  hi 
troops  through  neutral  territory,  and  that  the  neutral  coul 
not  refuse  it  without  injustice.  But  Vattel  contend.':  tba 
such  infH)eeiit  passage  through  neutral  tcrritorj-  may  be  grantee 
or  refused  by  the  neutral  puwer.  at  its  discretion ;  that, 
refused,  the  applicant  tias  no  cause  of  complaint,  and 
granted,  the  opposite  party  can  only  claim  the  same  privikg 
for  his  own  troops.  Many  modern  writers,  and  the  Genn* 
publicists  generally,  have  pronounced  in  favour  of  the  vie 
of  Vattel.  But  HelTter.  Hautefeuille,  Manning,  and  other- 
express  the  opinion,  that  to  grant  such  pa&sage  is  a  violatio 
of  neutral  duty,  and  aflbrds  just  cause  of  complaint,  if  not 
war,  to  the  other  belligerent.  This  opinion  seems  most  oM 
sonant  with  the  general  principles  of  neutrality.  But  adtn 
ting  the  right  of  the  neutral  State  to  make  such  agrcctncn 
it  follows,  that  if  it  grant  or  refuse  passage  to  one  of  tt 
parties  to  the  war,  it  is  bound,  in  like  manner,  to  grant  < 
refuse  it  to  all  the  other  parties,  unless  the  altemtiofi 
circumstances,  or  some  special  reason,  should  of  itself  for 
a  jastification  for  acting  otherwise.  Without  solid  and  satJ; 
factory  reasons,  to  grant  passage  to  one  belligerent  am 
refuse  it  to  another,  would  be  sliowing  partiality,  and  rcccJ 
ing  from  a  position  of  strict  neutrality.  This  is  tlie  reasonaW* 
and  just  rule  deduced  from  the  opinions  of  law  writers,  afxf 
the  ii3.-^e  of  nation.t.  The  grant  of  passage,  says  V»ttel, 
includes  alt  those  things  without  which  the  passage  wooU 
not  be  practicable,  such  a-t  the  liberty  of  carrying  whatever 
may  be  necessary  for  the  passing  army,  and  that  of  main- 
taining discipline  among  tlie  troop?*.  Moreover,  he  wto 
grants  a  passive  \&  bound,  so  far  as  lies  in  his  pnwcfiM 
make  it  safe  from  attack ;  for,  othcnvisc,  it  would  be  dntwiflS 
those  who  pas's  into  a  snare,  which  would  be  a  breach  of 
good  faith.    Whether  the  troops  are  to  pass  with  or  witboot 

the  persannrt  or  matfriii  of  wiir.      In  this  case  the  neulrsi  State  ii 

bound  to  uke  the  mcatiires  necesnary  for  the  safety  attd  control  of  >k 
opemtion.  Aru  $6.  The  Convention  of  Geneva  is  applkjibte  to  thesdi 
and  wnuiKlcd  interned  on  neuir.il  lecritorj. 

During  (li«  Fmnco-tterman  War  in  1870,  iMMwem  60,000  and  itfffi 
French  troops  crossed  into  Swjt:tcrUnd.  They  were  tu&armed  anil  itt-" 
temcd  by  order  of  the  Swiss  Govcmmcni.  Tbe  sick  and  wounded  anuni 
ihem  wi«rc  not  seat  back  (o  the  French  army. 
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MBB,   and  whether   they  arc  to  be   permitted  lo  purchase 

sopplics  in  the  country  passed  over,  or  to  carry  tlicir  pro- 

ndons  with  them,  will,  in  general,  be  specified  in  the  grant 

ot  pn.s£igc,  and  if  not  specified,  such   permission   will  be 

pirattrned-     Troops,  to  whom  a  passage  is  granted  llirough   a 

ocatral  territory,  arc  bound  to  observe  the  most  exact  disci- 

pluii=.   (o  occasion  no  damage  to  the  couiitr>-  pa-sscd  over,  to 

kttj>    -the  pubhc  roads,  and  not  to  enter  the  houses  or  lands  of 

pnv'a.tx  persons,  and  to  punctually  pay  for  whatever  is  pur- 

«lias^<l  of  the  inhabitants.     The  State  to  which  the  troops 

bclor*  g  is  held  strictly  accountable  for  any  damage  to  public 

"•■  I^Kivate    property.      Monsover,    they   cannot    make   the 

ncut«-at  border  a  shelter  for  making  preparations  to  attack 

tht  «.=Mejny.  nor,  when  defeated,  an  asylum  in  which  to  lie  by 

■**■     'XYatch  their  opponunity  for  further  contest.     This  would 

fc^'^^aking  the  neutral  countrj*  directly  auxiliary  to  the  war, 

*"*    to  the  comfort  and  support  of  one  of  the  belligerents, 

Soc^t^  conduct  would  be  a  violation  of  the  rights  and  duties 

^   rieutrality,  and,  m  far  from  being  justified  by  the  grant  of 

V^^snge,  it  would  be  good  cause  for  the  neutral  Slate  to 

^^oke  the  grant,  and  compel  the  olTender  to  immediately 

^\K  its  territory.' 

1 6.  Dynkershoek  makes  one  exception  to  the  general 
'ttviolability  of  neutral  territory,  and  contends  that  if  a  belli- 
gerent siimild  be  attacked  on  hostile  ground,  or  in  the  open 
tea,  and  should  tlec  within  the  jurisdiction  of  a  neutral  State, 
Ihc  victor  may  pursue  him  dumffrvftopHs,  and  seize  his  prixc 
within  the  neutral  State.  He  rests  his  opinion  entirely  on 
the  aulborit>''  and  practice  of  the  Dutch,  and  not  on  the  usage 
of  any  other  nation.  Casar^'s,  in  one  part  of  his  work. 
expresses  the  same  opinion,  and,  relying  on  tlie  practice  or 
law  obser\-cd  in  tlie  chase  of  animals,  maintains  that  if  a 
ruaval  fight  has  commenced  on  the  high  seas,  a  belligerent 
may  pursue  and  capture  the  ship  of  his  enemy,  even  under 
the  cannon,  and  within  the  jurisdiction  of  a  neutral  power. 
But,  in  a  subsequent  discourse,  he  acknowledges  his  error, 
or  rather  forgets  his  former  opinion,  and  adopts  a  contrary 


'  Vattel, />fiwV  rf«  iifnx,  liv.  iii  ch.vit.  \\  133.  134;  ^tWa,  Dirt^h^ 
1ntfrn<ui*»'^K  pt-  »"•  cnp.  vii.  $§  5,  6 ;  Moiter.  'Vermch,  etc..  h.  JC.  C  i.  pp. 
IJS,  rt  teq.;  Manning,  Lato  e/ NaXicms,  pp.  182-186;  Heflfter,  Droit 
lmUriiaii*^*lt  h  147  \  liautefeuille,  Des  A'alioiu  Mfutrtt,  lit  v.  ch.  i. 
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one  with  respect   to   the    protection  afforded  to  belUgere: 
vasscls  in  neutral  ports.* 

S  7.  But  this  opinion  of  Bynkcrshock  is  not  suppiwti 
by  the  practice  of  nations,  nor  by  writers  on  public  U 
Abrcu,  Valin.  Emcriijon.  Vattcl.  Azuni.  Sir  William  Sco 
Martens,  Phillimorc,  Manning,  and  other  European  write 
maintain  the  sounder  doctrine,  that  when  the  flying  enec 
has  entered  neutral  territory,  he  is  placed  immediately  und 
the  protection  of  the  neutral  power,  and  that  there  is 
exception  to  tlie  rule  that  every  voluntary  entrance  into  n< 
tral  tcrritorj'.  witli  hostile  purposes,  is  absolutely  unlawf 
Kent,  Whcaton,  Story,  and  other  American  writers,  oppc 
the  doctrine  of  Bynkcrshock  ;  and  the  government  of  1 
United  States  has  invariably  cbimcd  the  absolute  invio 
bility  of  neutral  territory.* 

I  8.  This  question  was  revived  and  elaborately  discuss 
in  the  case  of  the  steamboat '  Caroline."  which  was  captur 
and  destroyed  by  British  armed  forces  while  in  Americi 
territory,  in  the  winter  of  183S,  This  vesseUiad  been  employ 
by  a  body  of  Canadian  inam^eiils,  in  convcj-ing  p.isscngi 
and  munitions  of  war  from  the  frontier  of  the  State  of  NJ 
"^'ork  tothe British  ground  of  Navy  Island.  Thecomman^ 
of  the  expedition,  from  the  Canada  side,  sent  to  capti 
this  vessel,  expected  to  find  her  within  British  territory,  ll 
on  coming  round  the  point  of  the  island  in  the  night,  he  fi 
discovered  that  the  vessel  was  moored  on  the  American  sho 
i  te  nevertheless  proceeded  to  make  the  capturcand  to  detti 
the  vessel,  although  then  within  the  neutral  lerrilor}'.  and  I 
conduct  was  approved  by  his  Government.  This  led  to  rcm< 
strance  on  tlie  part  of  the  United  States.  It  was  said  that 
upon  a  full  investigation  of  all  the  facts,  it  should  appear  tl 
the  owner  of  the  vessel  had  been  governed  by  a  hostile  inu 
or  had  made  common  cause  with  the  occupants  of  Ni 
Island,  Oie  United  Stites  would  prosecute  no  claim  to  Inde 
nity  for  the  destruction  of  this  boat ;  but  that  the  lawfulw 

»  Bynkefshock,  Q.  %  Pnk.,  lib.  i.  cap.  viii. ;  CaMrncii.  «/r  Cammt* 
diK.  xiiv.  n.  il  und  disc,  clxxiv.  n.  ki  ;  ibc  '  AnD%,'  5  Hat.  R..  p.  34S. 

»  Abreu.  Sahre  las  Preuu,  pi.  i.  c  iv.  J  15  ;  V.ili(>,  Traitl  ttei  Pri 
rh.  Iv.  §  3 ;  .\»ini,  Droit  .\faritimt,  pt.  1.  c.  iv.  §  1  i  Vattrl.  DrMt 
OiKs,  liv.  iii.  di.  vii.  U  13=.  '33  i  >hc  '.Ann*  Catharina,'  5  Re6,  H.,  p.  ' 
Martens,  Pr/ds  Jh  Dr^t  d<s  GtMs,  f  j  310,  et  scq. ;  fhillimore,  <M  1 
Leiv,  voL  iiL  §  1  >4 :  Manning,  Law  0/  ri^alions,  pp.  i$6,  3S6. 
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I  or  unlawfulness  of  the  employment  in  which  the  'Caroline' 
iW«  engaged,    however  settled,  in  no  manner  involved    the 
higher  consideration  of  the  violation  of  territorial  sovereignty 
lod  jurisdiction.       In    the    discussion    which    followed,    Mr. 
XVcUtcr.  while  claiming  absohite  immunity  of  neutral  terri- 
tory againiit  aggression  from  either  of  the  belligerents,  ad- 
niittcd  thai  the  necessity  <A  self -defence  might  justify  hostility 
,  in  Uic  territory  of  a  neutral  power  ;  but  that  it  was  required  of 
|U»e  English  Government,  as  the  ag:gressorin  this  case, '  to  show 
(■  itussity  of  setf-dtffncf,  instant,  everwkehningt  leaving  no 
*^Kt  of  fKfans,  nudno  motntnt  for  ddiberatton.     It  willbefor 
*t  to  show,  also,  that  the  local  authorities  of  Canada,  even  sup- 
■"ig  the  necessity  of  the  moment  authorised  them  to  enter 
territories  of  tJlc  United  States  at  all,  did  nothing  un- 
f^**>oab!e  or  excessive;  since  the  act,  justified  by  the  ncccs- 
^'y  of  sclf-dcfcncf,  must  be  limited  by  that  necessity  and 
*^fpt  clearly   within   it,'     I..ord  A.'ihburton  .igrecd  with  Mr. 
Webster,  on  the  inviolability  of  neutral   or  independent  terri- 
t<"y.  and  on  the  possible  exception  to  which  that  principle 
*"*  liable — the  necessity  of  sirlf-dL-fcncc,  as  the   first  law  of 
*^^  nature — and  that  tlic  suspension  of  that  great  principle 
•"ust  be  for  the  shortest  possible  period,  during  the  continu- 
ance of  an  admitted  overruling  necessity,  and  strictly  confined 
*'wiin  the  narrowest  limits  impcscd  by  that  necessity."     He, 
howcvcr.  contended  that  there  was  'that  necessity  of  self- 
dcfcri^j^  in3tanl,  overwhelming,  leaving  no  choice  of  means, 
*^"  Ho  moment  for  deliberation,'  whicli  preceded  the  dcstruc- 
7^     of  the   *  Caroline '  while  moored  to    the  shore  of  the 
"'"''cd  States,  that  'it  must  be  admitted  that  there  was.  in 
^  **Urried  execution  of  llie  necessary  seizure,  a  vwlaitOH  ef 
.  '^foryl  and  that  it  was  'to  be  regretted  that  some  explana- 
"^'*    and  apology  for  this  occurrence  was  not  immediately 
'"^'^c'  to  the  United    States,  by   the    British  Government. 
^'^cr    acknowledgments   and    assurances  were   received  as 
*^=^ractory  by  the  United  States,  and   the  subject  was  not 
^^Ocr  discussed  by  the  two  Governments.' 

I  9.  A  neutral  State,  by  virtue  of  its  general  right  of  police 
^^  its  ports,  harbours,  and  coasts,  may  impose  such  rcstric- 
^'^  upon  belligerent  vessels,  which  come  within  its  jurisdic- 


•  Wetjstcr,  Dip.  aud  Off.  Papert,  pp,  1 1 3  - 1  sOt 
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tion,  as  may  be  d«med  ntscessary  for  its  own  neutrality  **^ 
peace,  and  so  long  as  such  rcstrictionsare  irapartially  impowi 
upon  aU  the  belligerent  powers,  neither  can  have  any  rigbl 
to  complain.  This  right  is  frequently  exercised  in  prohiW- 
ing  all  anncd  cniiscrs  with  prizes  to  enter  such  neutnil  porti 
and  waters,  and,  even  without  prizes,  to  obtain  provisioM 
and  supplies.  Tliis  usage  is  shown  by  marine  onJinanos 
and  texl-writers  of  different  nations.' 

S  10.  This  restriction,  imposed  by  neutrals  upon  Uk 
vessels  of  bellifjcrents  wliich  come  into  tbcir  ports,  is  nnti 
extended  to  deny  the  rights  of  hospitality  in  case  of  imoK- 
diate  danger  and  want.  Armed  cruisers  may  anchor  wilhin 
a  neutral  port  as  a  shelter  from  the  attacks  of  an  enemy,  t» 
avoid  the  dangers  of  a  storm,  or  to  supply  themselves  wil 
water,  provisions,  and  other  articles  of  pressing  necesi^. 
Asylum,  to  this  extent,  is  required  by  the  common  law  of" 
humanity,  to  be  afforded  to  bellijjercnl  vessels  in  ncumL 
ports.  But  beyond  this,  there  is  no  right  of  asylum  whidft 
the  neutral  may  not  withhold  equally  from  all  bcll^erenli— 
It  may  prevent  any  free  communication  with  the  land,  and 
as  soon  as  such  veisjels  have  supplied  their  immediate  wants* 
the  neutral  may  compel  them  to  depart  from  its  jurisdic- 
tion. Such  were  the  restrictions  imposed  by  the  King  of  itic 
Two  Sicilies  in  the  wars  of  1740  and  1756.  and  by  Saidiw* 
in  the  war  of  1778,  and  they  are  supported  by  tlic  autboritJT 
of  text-writers.* 

*  Hcfflpr,  ffroi/  /mUmalimMilf  §§  146-150;  Orlolan,  Dipiomctiti' 
la  Mer,  loiiw  ii,  cli.  viii.  :  Bello,  ih'oU  IttKrttationat,  £iL  ii.  cap.  vit.  f  ^i 
HBWtcfeuilk,  Des  Natitms  Keutres,  lit.  vi.  ch.  ii. 

'  Kent,  Com.  on  Am.  Lav,  voL  i.  pp.  120,  lai. 

By  the  law  of  nations,  bcUigereni  sliip^  of  war,  privalerra,  and  die 
priies  of  either,  are  emitted  on  tlie  score  of  humanity  to  lemponrf 
refuse,  and  to  enjoy  asylum  in  neutral  ports  from  casualties  of  the  sa 
acid  land,  nnd  for  the  purpose   of   obtaining  supplies  or   under^MBf 
rcpair<;,  accnniin;;  to  the  dlfcreiion  of  thr  neutral  Soverei(;n,  who  way 
rofuEcthcatyliimnbsoliiiel)',  or  grant  it  under  nuchconditionit  of  duraiun, 
place,  and  oihcr  circumstances  as  he  !ih;>ll  see  fit;  provided,  however, 
that    he  must   be  strictly   impartini  in   this    re^pect    lowards  all  ilie 
bell>f;«rcnt  Powers.     And  so  long  ai  the  neutral  State  has  not  iti^rniM 
its  dttcrmination  10  rc'usc  the  pnvilcge  of  asylum  to  belligerent  ^ipi  ol 
war,  priv.iiccrs,  or  Ihcir  priies,  either  bcllij^cTent  \vAi  a  rij^fit  to  Um(M 
its  existence  and  enter  upon  ii»  enjoyment  subject  to  such  rectilatioM 
«nd  limitations    as  the  ncuiral  Slate  may  pIcaK  lo   prciciibc  far  id 
own   siKurity.    Therefore,  although  the   United  States  m^y  nol  hav« 
entered  inlo  any  treaty  vrlih  cithvr  of  two  belligerents,  10  accord  uyliuB 
lo  iti  veH«li,  yet  if  they  have  not  girca  aoy  notice  that  ibey  will  not  d» 
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1 1 1.  But  while  the  neutral  State  may,  by  proclaniation  or 
fAcnvBC,  praliibit  bellifjcrent  vessels  willi  pri/xrs  or  prisoners 
*>'Ar  from  coitcring  its  ports,  the  absence  of  any  such  pro- 
bftion  implies  the  right  to  enter  for  the  purposes  indicated, 
■any  vessel  so  entering  neutral  waters,  retains  her  right  of 
"ritoriality,  both  with  respect  to  her  prisoners  of  war  and 
't»»-iies.    This  question  was  raised  in  ihe  port  of  San  Fran- 
's    California,    in    the  case   of    llic    Russian    vessel,   the 
a,'  a  prize   of  tJic  British   navy,  during  the   Crimean 

12.  The  armed  cruisers  of  belligerents,  while  within  the 
iction  of  a  neutral  State,  are  bound  to  abstain  from  any 
of  hostility  toward  the  subjects,  vessels,  or  other  pro- 
of llieir  enemies  ;  they  cannot  increase  tlieir  guns  or 
"taiy  stores,  or   augment   their  crews,  not   even    by  the 
tmcnt    of    their    own    countrymen ;    tliey    can    employ 
force  nor  stratagem    to   recover  prizes,  or  to  rescue 
ficrs  in  the  possession  of  tlic  enemy  ;  nor  can  they  use 
^utrai  port,  or  waters  within  neutral  jurisdiction,  cither 
the  purpose  of  hindering  the  approach  of  vessels  of  any 
ion  whatever,  or  for  the  purpose  of  attacking  those  which 
from  the  ports  or  shores  of  neutral  powers.    No  proxt- 
tc  acts  of  war,  such  as  a  sliip  stationing  herself  within  the 
ral  line,  and  sending  out  her  boats  on  hostile  enterprises, 
in  any  manner,  be  allowed  to  originate  in  neutral  terri- 
;  nor  can  any  measure  be  taken  tliat  will  lead  to  imme- 
^e  violence.' 

i  13.  Publicists  make  a  marked  distinction  between  the 

ies  of  neutrals,  with  respect  to  the  asylum  which  may  be 

lOrded  to  belligerent  ships,  and  that  which  may  be  afforded 

,  the  pons  of  the  United  States  arc  to  be  deemed  open  to  such  ships. 

'Ofi.  All.  iifH.,  1 22.) 

In  May.  ri!65,  the  Untied  St-itrs  declared  that,  if  after  a  leasonnbie 

e  should  have  ctniM«d  for  the  pmcUtnation  10  become  known  in  th« 

Is  of  nationt  claiming  to  be  neutral,  the  inaurf^ent  cruisers  should 

itiDur  10  leceii-c  hospitality  in  »uch   ports,  the  Gavemmcnt  would 

ilMli'  justified  in  ret'uiinj;  hospitality  to  th«  public  vessels  of  such 

in  pons  vi  the   United   States,  and  in  adopting   siKh  other 

fts  Alight  bo  deemed  adviuble  for  vindicating  the  nitionnl 

trticniy. 

|l.   '  Cusliiog,  Opinion  U.  S.  Aifys  Ctnl^  \-<A.  vii.  p.  1 13  j  Locccnius,  dt 
irw  Af'triitMO,  lib.  ii.  ch.  W.  J  7, 

'  M.iftcti».  JWcis  du  Dr-'it  Ja  Cfis,  |  312  ;  Chilly's  CtfM.  Law,  vol. 
,441-444;  tUc'Twct  Gebroedtr*,' 3  A'^.  A,p.  163. 


to  belligerent  forces  on  land.  This  difference,  says  Hirffwr. 
results  from  the  immunity  of  the  flag,  and  the  principle  llul 
ships  are  considered  as  a  portion  of  the  territory  of  the  natxa 
to  which  they  belong.  Hence  the  allowable  custom  of  Mylm 
in  neutral  waters,  and  the  want  of  power  in  the  neutral  to 
interfere  with  internal  organisation  of  such  vessels,  when  not 
armed  or  equipped  within  its  jurisdiction.  On  the  otki 
hand,  troops  are  not  a  pari  of  the  territory  of  the  nation  m 
which  they  belong,  nor  has  their  flag  any  immunity  on  net* 
tral  soil.  While,  therefore,  individuals,  as  such,  are  cntitkA 
by  the  laws  of  humanity,  to  the  right  of  asylum  in  neiitnl 
territory,  such  asylum  cannot  be  demanded  by.  nor  can  it  be 
granted,  without  a  violation  of  neutral  duty,  to  an  army  u  « 
body.  It  is,  consequently,  the  duty  of  the  neutral  to  order 
the  immediate  disanning  of  all  bclliKcrait  troops  which  enter 
neutral  territory  as  an  asylum,  to  cause  them  to  release  all 
their  prisoners,  and  to  restore  all  booty  which  they  may  biiag 
with  them.  If  he  neglect  to  do  this,  he  makes  his  own  taii- 
tory  the  theatre  of  war,  and  justifies  the  other  belligerent  !■ 
attacking  such  refugees  witliin  such  territory,  wludi  is  » 
longer  to  be  regarded  as  neutral.' 

S  14.  At:  the  commencement  of  the  European  war,  in  i?93. 
the  Government  of  the  United  States  took  strong  grouod* 
against  the  arming  and  equipping  of  vessels  within  the  po«t» 
of  the  United  States,  by  the  respective  belligerent  powers,  l(> 
cruise  against  each  other,  declaring  such  nets  to  be  a  viota" 
tion  of  neutral  rights,  and  positively  unlawful ;  and  that  an/ 
vessel,  so  armed  or  equipped  in  our  ports,  for  military  serv'icc* 
was  not  entitled  to  the  rights  of  asylum.'     The  authority  o' 

'  WK^Ktt,  Oreil  iNicrnatiDHii},\  149:  Kliibcr,  ^ru/V  iiC-»  (7i-r-  '  -^ 
n<Ach  iOnoXan,  Dipiomatui/e ia iiler,  liv.  iii. ch.  viii. ;  I'isloycc.  1 

Dm  Prists  Mat itimes,  tit.  i.  ch.  l  sec,  3;  lliiiiti.'rruiltc.  Uti  iVati, ...- 

fnj,  til.  vi.  ch.  ii. ;  Whc.non,  £/rm.  /»/.  i,a-^\  pi.  iv.  ch.  iii.  $§  6v  7' 
Fando,  D^rrtfio  iHlerKaciunaf,  p.  465  ;  IScIlo,  Ihrtcho  I ntf machinal,  pt 
ii.  cli.  vi).  \  Si  Ri<)uclmc,  Dfrttho  I'lb.  int.,  lib.  i.  lit.  ii.  oif*.  xvii. ;  Vt 
Stcck,  I'cnttiA,  itbfr  Hanik!,  *:%<.,  |>.  173  ;  Putmaii,  lU  ^tac  rtcifiia£ 
AesUf.  cic,  and  sec  aitU,  paiaKrapli  4. 

'  It  was  decided  by  ihu  Circuit  Court  of  ihc  Soutlicni  Dbtrict  of  Nt» 
York  in  iSiS.ihat  it  is  no  breach  of  neutrality  on  the  pan  of  a  belIi|:tTcal 
to  t-quip  vr(>cts  of  war  in  »  rcutral  poit.  unless  the  act  be  imccdjcied.— 
StOUKhCnn  v.  Taylor,  3  PasHf,  655. 

It  wxa  deciilod  uivdcr  the  19  Geo.  3,  c.  16, «,  z,  wlikh  prohibited  tke 
exportation  of  anno,  Arc.  fiom  tircat  [Iritain  duiin};  lime  of  Mar,  txc^ 
by  licence,  uhrn  such  srnis  trcrc  destined  for  A^ica,  ch;it  Ihc  art  of  i 
ncuiral  ship  meeting  by  ai^reeinenl  ».  Britidi  v»icl,  in  A(riai,(or  the 
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tel,  and  otlier  writers  on  the  law  and  usage  of 
appcalc-d  to,  in  support   of  these   declarations 

itH  receiving  gunpowder  and  .irms,  was  iUegitl,  though  the  latter 

[abcntct  to  rxport  ihvnn  for  the  piiT[ic»e  of  trade.— Gibson  v.  Matr, 

lf*ii  y) ;  SJ'.  Gitm^n  v.  Lcunc,  1  iVuri.  1 19  ;  S.C.,  S  Jaunt.  433. 

Tit  weil-lcnown  caj*  of  iJie  '  Alalwnia,'  and  of  other  vesseb  ol  (be 

itiatc  Govemiticnl,  wliich  pfc>-c<l  on  the  cuinmeice  of  the  Federal 

>  d^nnj;  the  late  <;i%il  vrnt  in  the  United  S(-itc»,  occasioned  the  Utter 

neniiMiu  to  cUim  utUbclion  fiom  <>reAt  Uritain  on  the  grouad  of 

ifcrtaclKs  of  ncuinilily  of  that  couiitr>-  in  building,  ctjuippinc,  and 

w  KHtsting  the  piDgress  of  thoie  vessels.     To  meet  these  daims, 

rir^oiiations,  on  the  conclusion  of  the  civil  war,  the  Trwilj- 

1  i.havinif  a  retrospective  cSect)  was  sij^ncd  at  Washinnloiii 

li^i,  bctMxcii  Great  Britain  and  tlic  United  Stales,  rcfcirini];  the 

ucsiions  (o  five  arbitrator^  one  being  chosen  by  ctich  of  the  iol- 

ffovvrntncnts  vii.  Gicat  Uritain,  the  United  Siatc&,  Italy.  S*iUcr- 

rUdilrariL     These  arbitratois  met  at  Geneva  in  Switzerland  on 

15,  1871. 
ItmuM  far  exceed  the  limils  of  thij  work  to  enlarge  on  the  many 
I  questions  dtscunsed  at  Ok  Trilniiial  of  Arliilratinn,  or,  ad  il  is 
y  called,  the  Cunrercnrc  of  Geneva ;  but  the  reader  iniiy  gather 
'■  hiatary  of  the  wlioh;  matter  and  snnte  of  the  more  imporiant  sub- 
tducuued,  by  a  pcmsal  of  the  following  extracts, 
h  was  stiputatcd  by  An.  6  of  the  above  Treaty  as  fallows ;  — 
'*Ja  4cciaiag  the  matters  subtnitii-d  to  the  arbitrators,  they  shall 
tJotfn>ed  by  the  following'  three  nilei.  which  are  agreed  upon  by 
'•"Rh  conlraaing  pnttic»  «»  rules  to  he  taken  as  aitjilitahle  tu  rhc 
"^tand  by  surh  principles  of  inirrDattoiiallaw  not  incan<>i»cent  there* 
I  as  the  arbitraton  shall  determine  to  liave  been  applicable  to  the 

A  neutral  Governntent  is  bound— 

jFirtt.  To  uie  due  diligence  to  prevent  the  filling  rut,  arming,  or 
l>piiH;  willim  its  jurisdiction  of  any  vessel  which  it  has  reasonable 
Hd  10  believe  is  interdcd  to  cruise  or  carry  on  war  against  a  I'owcr 
fbich  it  is  at  peace,  and  also  to  u«e  like  diligence  lo  prevent  the 
kriure  from  its  jurisdiction  of  any  t-cssel  intended  to  cruise  or  carry 
as  above,  such  vessel  having  iK'en  specially  adapted,  in  whole  or 
,  within  such  juriMliclion.  (o  warlike  use. 
I&^ondly.  Not  to  permit  or  suffer  either  belligerent  to  make  use  of 
krts  or  water*  a<  the  base  of  n:tval  ofter-niion^  a|;:kinsi  the  uihcr,  or 
~ie  purpofte  of  Uie  renewal  or  augincniaiion  of  miiitary  supplies  or 
,  Of  ihe  tccniiiment  »f  men. 

I~feiidly.  To  evercise  ducddigence  in  its  waters,  and  as  to  all  persons 
in  its  jurisdiaion,  10  prevent  any  violation  of  the  foregoing  obliga- 
■ftd  duiiesL' 

ItT  Urilannic  Mnjrtly  has  commanded  her  High  Commisaionere 
FWnipoteiiliaries  to  drcUre  thai  Mer  Mairsty's  Government  cannot 
Bl  lo  the  foregoing  rules  as  a  statement  of  pnnciptes  of  tniemaiional 
t^hich  weic  in  force  at  the  time  when  the  claims  mentioned  in  Art  i. 
" '  r  Majesly's  Goweinmeni,  in  order  to  evince  its  desire 
I*  -■  friendly  relaito«>s  between  the  two  countries,  and  of 

>'^  9»iif'.-i,-<j  provision  for  the  futuie,  agiees  that  in  deciding  the 
between    the  two  cuunlries  arising   out  of  ihose  claims,  lite 
>  should  a»umc  that  Her  Majesty's  Government  had  undcr- 
I  to  act  upon  the  principles  set  forth  in  these  tulcs.' 
'    '  the  bii^h  coBlracung  parties  agtcc  to  observe 


and  nilcs  of  neutrality.    The  ground  then  assumed  by  flr 
United  States  is  now  generally  admitted  lo  be  correct    tie 

bclwccn  tlicmsclvcs  in  future,  nnd  to  brin^  (h«m  to  the  knoiritdft' 
olhi?(  mnritiinc  fowera,  nnJ  lo  invitf^  them  to  accede  to  them.' 

The  folLowing  nwiird  was  niiiile  on  SepCcmbcr  i.^  1S71,  bj  111 
TribitnAl  of  Arbitration  held  at  Geneva,  vii. ; — 

'ThcTribanal  huving;  since  fully  taken  into  their  ccnsidenliM lb 
Treaty,  and  also  the  caics,  counter-»^s,  documirnts, evidence,  Bi>4w|fr 
ments,  and  likewise  all  othv-r  com muai cations  niadc  to  tbcm  br  Uk  tM 
panics  during  the  picgrcss  oi  thcii  sittings,  and  having  unpaniall| itl 
carefully  examined  Ibu  snmc,  bas  atrived  at  the  decutOD  cmbodieAfe 
the  ptcient  award. 

'  Wlicrcaa,  having  regard  lo  the  6tl»  and  7th  Aitlcles  of  the  said  TitK^ 
the  aibitruiora  are  bound  under  tJic  tiniis  of  the  nM  6th  A(ticlc''a 
deciding  tlie  matters  submitted  to  them,  to  be  governed  by  the  liint 
rules  therein  specified,  and  by  such  principles  of  International  Li«,Bri 
tnconsistcm  tticicwith,  as  the  axbilraturs  &hall  dcicrminc  to  have  bM 
applicable  to  llic  case :  ' 

'  And  whereas  the  "  due  diligence  '  rcfcricd  to  in  ihc  first  and  tUrf^ 
tbc  said  rulei  oticht  to  be  exercised  by  ncutritl  Governnienis  in  exact  ^ 
portion  10  tlic  ri^Vs  to  which  cither  i>(  the  belligcri-nis  may  be  cxpott 
troin  a  f.jilure  to  rnllil  the  obligations  of  neutrality  on  ihcir  part : 

'  And  whereas  the  circumstances  out  of  which  the  facts  oinstiniiaC 
the  subject- ma  Iter  of  the  present  cooiroversy  arose,  were  of  a  lutst 
10  call  fur  ihc  exercise  on  the  part  of  Her  Britannic  Majesty's  Gator 
mcnt  of  •1II  possible  solicitude  for  the  observance  of  ihc  righu  tft 
dutieif  involved  in  the  Procl  imaiioa  of  Neutridii>'  i»»ucd  by  iler  Sbja<r 
on  the  13th  day  of  May.  1S61  ; 

'  And  whereas  the  efTi-ci*  uf  a  violation  of  Ketitrality  commiUcdtr 
meani  uf  the  con stt ruction,  equipment,  and  armanieni  of  a  vn*<l  are  Ml 
done  auray  wiih  by  any  commission  which  the  GiivemRient  of  tfae  bdfc* 
gerent  power,  benefited  by  the  violation  of  Neutrality  may  aftemrti 
have  granted  to  that  vcssti :  and  the  ultimate  step,  by  which  the  offeaoi 
is  completed,  cannot  be  admissible  as  a  ground  for  the  absolutwD  of  tti 
offender,  nor  can  the  consummation  of  his  fraud  become  ihemeoni* 
establisliing  his  innocence  ; 

'And  wheri'iis  the  privilege  of  exterritoriality  acconled  tovctsdi 
war  has  been  admitted  into  (he  taw  of  nations,  not  as  an  abcolalc  ri|b 
but  soltly  as  a  proceeding  founded  on  the  principle  of  caurt««y  1 
mutual  deference  between  different  nations,  and  therefore  can  never 
appealed  to  for  the  protection  of  acts  done  in  violation  of  neutrality 

'  And  vrlivreas  the  absence  of  a  previous  noiioe  cannot  be  regarded 
a  failure  in  any  con^dcration  re<|uired  by  the  law  of  nations,  in  iko 
caMs  in  which  a  vcvici  carries  with  it  il«  own  condcrtmatiun  ; 

'  And  whereas,  m  order  10  impart  to  any  supplies  of  coal  a  charwfl 
tnconsitient  M-iih  the  second  rule,  prohibiting  the  use  of  neutral  poih 
waters  a*  a  base  of  naval  operations  for  a  belii^ereni,  It  ts  nec«sury  ill 
the  said  supplies  should  be  connected  with  special  circumstancci 
time,  of  persons,  or  of  place,  which  may  combine  to  give  ihem 
cbaracicr ; 

'And  whereas  wiih respect  to  the  vessel  called  the  Alabama,  it  dV 
results  from  all  the  fads  relative  lo  the  construction  of  the  ship  jit  fH 
designated  by  the  Number  390  m  the  port  of  Liverpool,  and  in  oquil 
ment  and  armament  in  the  vicinity  of  Teiceim  through  the  *eeacj  ' 
the  vessels  called  the  "  Agrippina  '  and  the  "  Bahama,"  despatched  irP 
Cicai  Britain  to  that  end,  tliat  the  Uriiish  Covcroincnt  foiJcd  10  use  do 
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jection  was  made  by  the  United  States,  in  the  war  of 
against  the  enlisting  of  men  by  the  respective  belligerent 

ICC  ID  the  pcrfoimiince  of  its  neutral  obligations  ;  and  especially 
omitted,  not  withstanding  ihc  warnings  and  official  rep  reset  lUlions 
by  tke  diplomatic  agents  of  the  United  States  duiing  the  construe* 
(  the  said  Nunilxr  :<>o.  to  t^kc  in  due  time  iiny  cfTcrciivc  measures 
Tcndon,  ind  tb«  itiute  orders  which  it  did  give  m  l-ixl,  for  the 
imof  the  vessel,  were  itmed  so  Uie  Uiat  iheir  ex«cution  was  oot 
able; 

id  «hercAS,  after  ihe  escape  of  that  vessel,  ihe  measures  uken  for 
wrl  and  arrest  were  so  imperfect  as  lo  lead  to  no  result,  and  ihere- 
innot  be  considered  Butficicnt  to  release  Oreal  Britain  from  the 
uAuliiy  aliexdy  incuired ; 

.nd  whereas,  in  detpiie  nf  the  violittiont  of  the  neutralli/  of  Cresit 
11  committed  by  the  "  290,"  thin  vame  i-essel,  latt;r  knuwn  as  the 
ihnte  cruiser"  Alabama,"  Mason  teveral occasions  freely  admiited 
K  pons  of  Colonies  of  Great  Britain,  instead  of  being  proceeded 

I  u  it  ought  [0  have  be«r  in  any  and  cveiy  port  within  British 
t»on  in  wliich  it  might  liavc  been  found  ; 

ndwhereaKtlicCovvrnnirnt  of  Her  Britannic  Majrsly  cannot  justify 
or  a  failure  in  due  dilij^citce  on  the  plea  of  the  in^utliiric-ncy  uf  the 
Deans  of  action  whicu  il  possessed :  Four  of  the  arUiiators  for 
iMBs  ibove  assigned,  and  the  lifih  for  rc.iicni  separately  assigned 
I,  are  of  opinion— That  Great  llritain  has  in  this  case  failed,  by 
Ml,  to  fijltil  the  duties  prescribed  in  the  l^rst  and  third  of  the  rules 
ihrd  by  the  6(h  Article  of  the  Treaty  of  Washington  ; 

vl  whereas,  with  respect  to  ihc  vesselcalicd  tht-  "  Floridn,"  it  results 

II  the  facts  lelaiit-c  >o  the  construction  of  llic  "Orcio"  in  the  pott  of 
c«l,  and  lo  ils  issue  therefrom,  which  facts  failed  (o  induce  tlio 
nts  in  Great  Britain  to  rcfott  to  measures  adequate  to  prevent 
latum  of  the  neutrality  of  that  nation,  notwithstanding  the  warn- 
id  repeated  representations  of  the  agcnls  of  ilic  United  States. 
rr  Majesty's  Coveinment  has  tailed  to  u»c  due  (lili|[ence  to  fulfil 
ues  <.f  neutrality ; 

4  whereas  it  likewise  result*  from  all  the  facts  relative  to  the  stay 
"Orelo"  at  Nassau,  lo  licr  bsuc  from  thai  port,  to  her  cnliMmcnt 
,  to  her  supplies,  and  to  her  armament  with  the  co-operation  of 
lish  vcskI  "  I'liiKc  Al'icd,"  at  Grccncay,  that  there  wm  negligence 
part  of  the  Bntish  Colonial  authoiUics  ; 

d  whcica»,  notwithstanding  the  nobtiun  of  the  neutrality  of  Gnat 
commiltcil  by  the  "Oretu,"  this  same  vessel,  later  known  as  the 
crate  cruiser  "  Florida."  w.id,  nercrthcleu,  on  6everal  occasions, 
dntiticd  into  the  ports  of  Hrili^  Colonics  ; 

d  wIktco*  the  judicial  acctuittal  of  the  "Oieio"  at  If  assau  cannot 
Gicat  Britain  iiom  the  icsponsibiliiy  incuircd  by  her  under  the 
ca  of  International  Law ;  nor  can  the  fact  of  the  entry  of  the 
l»*  talothe  Confedemtc  port  of  Mobile,  and  of  its  stay  there 
four  monlhs,  catir>guish  ihc  responsibility  prwioiuly  to  thitt  time 
1  by  Great  Britain  r  For  these  reasons  :— Tnc  Tribunal,  by  n 
f  of  four  voices  to  one,  in  of  opinion — That  Great  Britain  has  in 
e  failed,  by  otni^^ion,  to  fulfil  the  duileit  prescribed  in  the  tirst,  in 

nBod  in  the  ilutd  uf  tlic  lulcb  established  by  Article  6  of  tbe 
ublngton. 
i  whereas,  with  respect  to  the  vessel  called  the  Shenandoah,   it 
rem  all  the  facts  relative  tJ  the  departure  from   London  of  the 
«M»cl  the  "5c*  King,'  and  to  the  translormaiion  of  i*;-"  •'■■:• 
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powers  witliin  our  ports,  and  it  was  declared  tliat  if 
tral  State  might  not,  consistently  with  its  neutrality 

inio  a  Confederate  cniiscr,  under  ih«  name  of  ihe  "Shenanilo 
the  Ulimd  at  Matieira,  tliat  (he  (lovemment  of  Her  Britannic  ! 
not  char^L'Jtlile  with  an/  failure,  down  to  tbat  date,  in  ihe  u 
dilJKence  lo  fulfil  Hie  duties  of  neuiiality  ; 

■Hut  whereas  it  resulis  from  all  the  facts  connected  writlithes 
"  ShenJindoah "  at  Melbourne,  and  npeciaily  mih  the  augi 
which  the  British  (Jovcrnment  itself  admits  to  have  been  clai 
cffccicd  of  her  force,  by  the  enli&iinenl  of  men  within  that 
there  wa«  negligence  im  ihe  part  of  the  itiihoriiies  M  i^at  p: 
these  reaxonj),  the  Tribunal  is  tinaniinouily  of  opinion— Tt 
Britain  hns  not  failed,  by  any  act  or  omissioi^  to  faliil  any  of 
prescribed  by  the  three  rules  of  Article  6  in  the  Treaty  of  Wa 
or  by  the  principles  of  International  Lnw  not  inconsistent  ihe 
respect  to  ihcves&clcalli'd  "Shcn-mdoah,"  during  the  period  ol 
tenor  to  her  entry  into  the  port  of  Melbourne  ; 

'  And,  by  a  majority  cd  three  to  twn  voices,  the  Tribunal  do 
Great  Urit^vin  has  failed,  by  nmi»ion,  to  futtil  the  diitiu 
the  second  and  third  of  the  rules  aforesaid,  in  the  case 
vessel,  from  and  after  her  entry  into  Hobion's   Bay,  and 
responsible  for  all  acts  committed  by  that  vessel  after  her  d< 
Melbourne,  on  the  iSth  day  of  Febntarj-,  1865  ; 

'  And  so  faras  relates  to  the  vr?sd  called  the  "  Tuscalo 
the  "  Alabama  "),  the  "  Clarence,"  the  «  Tacony,"  and  the"  i 
dcr«  lo  the  "  Fltirid;i "),  the  Tiibunal  is  unanimously  of  opir 
tenders  or  auxiliar)'  venc!*,  hcing  properly  reKardlew  as  ace 
necessarily  lollow  the  lot  of  their  priocipaU,  and  be  submitf 
same  dvciiion  tvhich  applies  to  them  rcsMctircly,     And  so  fa 
lo  the  vessel  called  "  KetHbution,"  the  Tribunal,  by  ai 
lo  two  voices,  ii  of  opinion — 

'Thai  Great  Briiaiu  has  not  failed  by  any  act  or  omissic 
of  the  duties  prcsciibcd  by  the  three  rules  of  Article  6  in 
Washington,  or  by  the  principles  of  IntcrnalMoal  Law,  not  in 
therewith.  And  so  far  as  relates  to  the  vessels  called  the  "  G« 
"  Sumter,"  the  "  Nashville,"  the  '■  TalUhas'.ec."  and  the  •'  Chid 
rcspcaivdy,  the  Tribunal  is  unanimously  of  opinion  -~  T 
Britain  has  not  failed,  by  any  act  or  omission,  to  fulfil^ 
duiicn  prcicribcd  by  the  lliree  nilen  of  Arilcte  6  in  tifl 
Washint,t(in,  orby  the  priticlple^  of  International  Law,  not  ffl 
thcrcwiili ;  and  so  far  as  relates  to  the  resseU  tailed  the  'S 
"  Jefferson  Davis,"  the  "  Music,"  the  ■'  Boston."  and  the  *  V. , 
spcctivcly.  the  Tribunal  is  unanimously  of  opinion— Thai 
be  excluded  from  considcmtion  for  want  of  evidence, 

'And  whereas,  so  far  as  reUtcs  to  the  particulars  of 
claimed  by  ihc  United  States,  the  costs  of  pursuit  of  ibe] 
cruisers  arc  not,  in  the  judgment  of  the  Tribunal,  properly  d\^ 
from  the  jtencral  exjienxi-a  of  the  war  carried  on  by  the  Unit 

■The  Tribunal  1^  therefore,  of  opinioo,  by  a  toajonty  o( 
voices — 

•  Thai  there  is  no  ground  for  awarding  lo  the  United  Sb 
by  way  of  indemnity  und<^r  this  head. 

'And  whereas  prospective  earnings  cannot  properly  be : 
ject  of  compensation,  inasmuch  as  ihey  depend  in  ibeir  nt 
future  and  uncertain  contingencies,  the  Tribunal  is  unanti 
opinion— That  there  is  no  ground  for  awarding  to  tlic  United  ! 
y  nay  of  indemnity  under  this  head. 
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to  cither  party  for  their  aid  in  war,  it  was  equally  unlaw- 
fiiT  cither  belligerent  to  enroll  them  in  the  neutral  tcrri- 

Atii)  whereas, in  order  to  arrive  at  an  equitable  compeniiation  for  the 

agts  which  have  bp«n  sustained,  il  is  necessary  (o  set  nid<  all  double 

n*  for  lh«  same  loswt,  and  all  claims  for  "  gross  freights,"  90  far  as 

J  ttctcd  "  WMI  freights  ;  " 

*Ai)J  «heteas  tt  is  ju»t  and  reasonable  lo  allow  interest  at  a  reasonable 

■  T 

'A3d  whereu.  in  accordance  with  the  spirit  nnd  letter  of  the  Truly 
Washington,  it  i»  prcfrTiibte  to  adopt  the  form  of  adjuclicition  of  a 
ta  ants  rather  ttwn  to  refer  tlie  subject  of  cuinpensation  for  further 
cmtion  and  ddibcratioa  lo  a  Boacd  of  Asse&iors,  an  provided  by 
Luk  10  of  the  &aid  Treaty  : 

'The  Tribunal,  inaking  use  of  the  authority  conferred  upon  it  by 
bde  7  of  the  aid  Treaty,  by  a  majority  of  four  voices  lo  one, 
uditothc  United  States  a  sum  of  15,500,000  dollars  in  gold  as  the 
cmitv  to  be  paid  by  Great  Itritaiit  to  the  United  States  for  the  satis- 
tim  of  all  the  claiini}  referred  lo  the  coiuidrration  of  Ibc  Tribunal, 
nftnubly  10  the  provisions  contained  in  Anicle  6  of  the  aforesaia 
ran, 

'And.  lo  accordance  with  the  terms  of  Aiiiclc  1 1  of  the  said  Treaty, 
nibunal  declares  that  "all  ihc  claims  referred  to  in  the  Treaty,  as 
mitied  to  the  Tribunal,  ate  hereby  fully,  perfectly,  and  finally 
IM.' 

'  rotihennore,  it  declares  that  "  each  and  e%ery  one  of  the  said  claims, 
hit  [be  same  may  or  may  not  have  been  prewnted  to  the  notice  of, 
auile,  prderred.  or  laid  before  the  Tribunal,  shall  hcnccfonh  be 
i»>Urtd  and  trcal<-d  a«  finally  settled,  barred,  and  inadmissfhlc." 
CoQiidcrabIc  difftrence  of  ojiinion  prevails  amoii]{  jurists  as  to  the 
wttkh  the  decision  of  the  Arbitrators  has  made  on  th«  uettKTul 
idplrs  of  J  nieraaiional  Law.  1 1  should  be  remembered  that  Atnttrin, 
ihu,  Germany.  Russia,  Spain,  and  other  Slates,  wete  not  reiJre- 
«  the  Conference,  and  both  in  Great  Britain  and  on  the  Conii- 
Bl  ifae  better  opinion  seems  to  be  that  oppressive  and  iinpncticable 
liEabofie,  bitheno  unknown  to  lntem.iiion3t  Law,  would  be  imposed  on 
"  nations  if  the  ptinciples  set  forth  oj  the  bitsix  of  ihe  award,  and 
fetation  placed  on  th«'  three  rules  of  the  6ih  Art.  of  the  above 
the  majority  of  the  arbitrators,  were  acceded  to  in  future  cases. 
lo  Mr.  Hardy,  on  March  Ji,  1873,  Mr.  Gl.id stone,  as  Prime 
iKtr,  Rated  in  the  House  of  Commons,  that  in  bringing  these  rules 
kMwledi^e  of  other  Maritime  Powers,  and  inviting  them  to  aceede 
,*  you  have  a  right  to  expect  that  we  should  take  care  that 

leiMacion  of  the  three  n*les  doc*  not  carry  with  it,  in  whole 

W  pan,  in  substance  or  even  in  shadow,  so  far  ns  we  (the  British 
iment)  are  concerned,  the  recitals  of  the  Arbitrators  as  being  of 
y  in  this  matter.' 
r.   some    confident  hie    eorrespondencc    passed    between   the 
emmi'nt  arwl  the  Government  of  the  United  State*  during  the 
1-  74,  with  respect  to  communicating  to  other  maritime  Govern- 
above  rules,  out  il  was  not  found  possible  to  draft  a  note  which 
(Dcd  the  respective  views  of  the  two  Governments, 
r  Aki^ndcT  Cockbtim.  the  .irbilr.itor  appointed   by  Great  Britain, 
lo  >ii;n  the  above  award,  and  published  hi«  reasons  for  di>»t.-nting 
it.     After  tecapitubting  the  three  rule»  of  An.  6.,  he  proceeds  to 

VV'ith  these  rules  before  it,  Ihc  Tribunal  is  directed  lo  detf 
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tory.     Wo!6us  S3>'s  that  '  it  is  not  permitted  to  raise  soUiB 
on  the  territory  of  another,  without  the  consent  of  hs 

to  each  vessel,  whether  Great  Drilahi  has,  by  aay  act  or  oimttioa,  bi 
10  ful&)  aay  of  the  duties  set  Toith  in  »uch  nilet,  or  neogaif*^  bf 
principles  of  lntcmation.il  Law  rtol  incoojittent  with  such  nilet. 

'iuc  cSccC  of  thiv  piiTt  of  the  Trevity  it>  to  place  lht»  Tribuiul  t 
posilioo  of  aome  ditlicully.  £\-eT7  oblii:alk>n,  fur  the  DOD'flilfibMM 
which  TcdrcM  can  be  claimed,  presuppo^s  «  prior  cxi^lit^  bw,  by  «t 
a  ri^hi  has  been  created  on  the  one  side,  and  a  corrcspondinc  obltgii 
on  the  other.  But  here  wc  have  to  deal  v<ith  obligatioos  auun>cdl«l 
existed  pHor  to  the  Treaty,  yet  aritiag  out  of  a  fuppmod  bw  created 
the  6rM  time  by  the  Treaty.  For  we  have  the  one  party  dcnyuif 
prior  existence  of  the  rules  to  which  it  now  consents  to  avbmit  a* 
measure  o(  its  {»>l  <thlii:aik»ns,  while  llie  olho-  virtually  admits  the  w 
thing. for  it  "agrees  to  obscn-c  tlic  rules  as  between  itaclf  andC 
Britain  in  fnture,"  and  lo  bring  them  to  the  knowledge  of  othct  uiani 
I'owcrt,  and  intitc  ihcm  to  accede  to  ihcm,  ali  of  which  would  pUia)] 
superfluous  and  vain  if  tlic&c  rulcA  already  (oimed  pian  of  the  ominc 
recOKniKd  as  obmining  arnoni;  nations. 

'It  is,  1  cannot  bill  ihinli,  lu  be  regretted  that  the  whole  subjecl  n 
of  this  RTcat  contcM,  in  rcs^KCt  of  law  at  wdl  as  of  fjict,  was  not  l(A 
to  us,  to  be  decided  according  to  the  true  principles  and  rules  of  li 
national  Law  in  force  and  binding  among  nations,  and  the  duties 
obligation*  arising  out  of  them,  at  tbc  lime  when  tlicsc  allcfeil 
complaint  arc  s.iid  to  ha\'e  arisen. 

•  Front  the  hisiory  of  the  Treaty  of  Washington,  we  know 
waft  proposed  by  the  tlrid^h  Commiuioncrs  to  submit  the 
qucslKin,  both  as  to  law  and  fact,  to  arbitration,  but  the  Comintnia 
of  the  United  Stales  refused  (o  "consent  to  submit  the  qucMioi 
the  hability  of  Gtcat  l-rilam  to  arbitration  unless  the  principles  w 
should  govern  the  iirlniraiorK  in  the  consideration  of  the  facts 
be  fiist  agreed  ujion.'*  In  vain  the  Uritish  Cominicsioncrs  replied 
tliey  "should  be  witling  to  consider  what  princiulet  thotild  be  aiii 
for  observance  in  future,  but  tliat  Ihcy  were  at  opinion  tlut  the 
mode  of  conducting  an  arbitration  was  to  subnm  the  facts  to 
arbitrator,  and  le^ive  him  free  to  decide  upon  them  after  heuing 
an;iiments  as  might  be  necessary:"  The  Anicric^tn  CommiuWi 
replied  that  they  shntild  be  wilhng  in  consider  nlut  principle;*  *h 
be  laid  down  for  obwrvance  in  similar  case;  in  future,  but  onh- 
the  understanding  thai  "any  principles  which  should  be  agreed 
should  be  hrld  tn  be  applicable  to  the  facts  in  respect  lo  the  Alal 
claims,"  The  Uritish  L  ommissi oners  and  Cwemment  gave  way, 
bly  without  fully  appreciating  the  extent  to  which  the  principles,  W 
they  were  thus  admitting  the  application,  would  b«  .utempted 
carried  in  fxing  them  with  tiabihty.  .  .  . 

'  If,  however,  the  differences  which  have  unhappily  arisen  betweed 
United  Stales  and  l  '.tcM  llniain  were  lo  be  determined,  not  acconliii 
the  rules  of  International  l^w,  which  the  arbitrators  to  be  agree 
should  determine  to  be  apphcahle  to  the  ca*e,  but  .-iccording  to  ruk 
be  settled  by  the  cnntenaittg  parties  themselves,  then  I  cannoi  but 
that  thc-ffamcnt  of  this  Treaty  had  been  able  lo  accomplish  the  difl 
task,  now  left  lo  us,  of  defining  more  precisely  wlial  is  meant  by 
vd^c  and  uncertain  term  "due  diligence,"  and  had  also  set  forth 
further  "principles  of  International  Law,  not  inconsistent  with  thei 
laid  down."  to  which  reference  is  made  as  potsibly  atfc^ting  the  lUh 
t^  Great  Uritain. 


«".        RIGHTS  AND  DUTIES  OF  NEUTRALS. 


191 


Vattcl  says  that,  *  As  tlie  ri^iht  of  levying  soldiers 
solely  to  tiic  nation  or  the  sovL-rcign,  no  person  nmst 

■ToMUc  of  the  heads  of  r«>mpUini  hcifin-bcforc  referred  10,  (his 
viiian  doe«  rmt  indeed  apni}-.  Whether  vc*«cIk  which  might 
ilj  hJive  bc^n  «i-iied,  shoum  have  been  xo  dentt  with  wh«r  lhc>'  re- 
i  BniiBh  porw  or  whether  ihey  were  prftte(:te<l  by  the  ffimnii««icins 
^W  In  ihe  meanwhile  received  from  the  Confederate  Gcvemmcnt  i 
■  Confederate  ships  of  war  were  permitted  to  make  British  jiorts 
of  naval  operations  afpinst  the  United  Slates ;  whether  the 
nidation  alTordrd  (o  ihcm  in  Hritish  pons  ron&tilulcd  a  violation 
ality,  for  which  ('.r«sit  ItriliJtn  can  be  held  h able,  are  questions 
I  ait  left  lo  be  de<rid<^d  and  mini  be  decided  according  to  llic  rulcB 
deriMlioiMl  l^w  alnnc.  But  when  w«  have  to  <lcat  mlh  the  far 
lifapottutt  question  of  Ihv  liability  of  Great  Driuin  by  rc:i»on  vf  the 
ItDa  lo  ut«  "  due  diligence  ""  to  prevent  On;  trquipiiicnt  of  vessclj  of 
On  fcti  ports,  as  required  b>'  Hic  Treaty,  wc  find  nolhin>;  in  the  Treaty 
loAntt  U4  as  to  the  iiKJtning  of  that  term.  «pci:i.illy  as  rc)j;ards  the 
iftr^  o'Hiligcocc  which  is  to  be  iindcrslood  lo  be  required  by  it. 

I  this  difhculty,  we  inu^t  endeavour  to  determine  for  ourselves 
.ind  meaning  r>f  tlie  "due  dilijtcncc"  by  which  we  arc  tottit  the 
•Icgtdjhoncomings  of  tbc  Goveinnicnt  of  Great  Bniuin.  For  it  i>  plain 
Ifc"  iJk  »af>dard  of  "  due  diligcntc  "  out^bt  nol  lo  be  left  to  llie  unguided 
of  each  individual  orbiltator.  The  municijial  law  of  every 
y,  wiiercver  diligence  is  required  by  the  law,  whether  in  respect  « 
arising  out  of  contract,  or  in  regard  to  the  due  care  which 
'**n'oiic  is  bound  to  exercise  to  avoid  doing  harm  to  the  persons  or 
|*°pcny  of  others,  w  a/unum  lietlat,  prcacribcs  some  standard  by  which 
Aoaeceswr)-  degree  of  diligence  may  be  tested. 

'Dalinghcicwiih  a  mat  icr  appertaining  III  law,  it  !s  to  juridical  science 

^'•tinrat  loolc  for  a  nithition  of  the  tlifficulty.    And  wtitc  we  lia»-c  lo 

^'w  ncli  1  question  of  Intmuilion.il   l^w,  although,  it  t\  tiiic,  xf  an 

tlMp6(nal  character,  it  scc:tis  10  ine  that  ii  will  l>c  hik^hly  useful  to 

'••^rour  to  form  a  clear  view  of  tlic  icciprocal  rights  and  duties  be- 

*■*» beflqiereiils  and  neutrals,  created  by  Intematinnal  Law  generally, 

I  f'"*'  tfcc  diligence  necessary  to  satisfy  the  obligations  which  that  law 

I  JJ''****-    I  cannot  concur  with  Mr.  Stacmpfli,  th«l.  because  the  practice 

"Wliaos  hat  at  times  nnderijone  Rreat  changes,  and  the  views  of  jurists 

™pO'niscrf  International  Law  have  often  been  and  still  nre  iroiillicting, 

'  "ftioro  Ibcrr  i«  nu  Kuch  thing  as  Intern^llunal  l^w,  and  ihat,  ciinKC' 

/.we  are  to  proceed  independently  of  any  such  law — for  st»ch  it 

t  of  h»i  reasi>nin^,  if  I  understand  it  rightly — according  to  some 

perception  of  right  and  wroni;.  or  speculative  notions  of  what 

as  to  the  duties  of  neutrals  ought  to  be.     It  seems  to  me  that 

we  shall  have  ascertained  the  ejc.ent  to  which  a  neutral  State  is 

tsible,  according  lo'the  general  Uw  of  nations,  for  breaches  of 

'  oonunitted  by  iie  subjects,  and  ilic  degree  nl  diiigcnre  it  would 

upon  to  exercise  under  iliai  taw,  in  ortler  to  avoid  liabilily,  wo 

!  better  able  to  solve  the  question  of  what  coiiJiiiiutei  due  dihgrnec 

terms  or  the  'I'renty  inf  Washington.      That  Treaty  may   have 

ed  a  liabiliiy  in  respect  of  the  equipment  of  ships,  where  none 

I  by  Iniematixnal  Law  before,  as  1  certainly  think  it  has  ;  but  the 

•at  dlliaence  required  of  a  neutral  Government  to  prevent  breaches 

fOf  its  subjects  must  be  determined  by  the  same  principles, 

may  be  the  nature  of  Ihc  particular  obligation.     Be«ides  the 

thus  considering  the  rvialion  of  belligerents  and   nnuimis 

acctotbe  subject  of  "due diligence,"  we  have  funhcr,ln  nrder 
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attempt  to  enlist  soldiers  in  a  fore^n  country,  without 
permission  of  the  sovereign.    .    .    ,    The  man    who  ur 

to  utiufy  the  otigency  of  ibe  articles  of  Ihc  treaty,  to  coniii<!fr.  »fi-' 
besides  in  the  omission  of  "due  clili^fnce."  Crpat  Briuiin  ' 
fulfil  any  duty  imposed  by  any  principle  of  Inlemntional  Li- 
sisieni  with  tht-  nilfis  laid  duwn.     It  it  f  le;ir  also,  iliai,  with  nictrarm 
the  oilier  hc:uU  of  cumiiliiim,  our  decision  must   ncccssantj  A^ 
entirely  nn  the  rules  of  International  Law  applicable  thereto,' 

Rf^crring  to  llie  question  of  the  Confederate  vetsels,  hcsays:— '  Wl 
the  Covpmmenl  of  the  Confederate  States  had  armed  ceruiin  v«m 
and  had  pl;iced  them  under  the  cummand  of  officers  duly  comminMt 
by  it,  and  those  vessels  put  into  port«  of  the  neutral  Powers,  tlic  G<n* 
tnent  of  the  United  Slates  protested  luudly  against  their  l)ctng  r«t>i 
as  vessels  of  war,  (Ml  the  ground  tli.it  the  Inuii^ent  Stales  still  feni 
an  inic^nl  portion  of  the   Union  ;  that  tliey  were  to  bo  looked  Qpm 

rebels;  and  that  commissions  from  a  Government,  thcinde:--' 

whieh  had  not  been  acknowledged,  coidd  not  give  to  ; 
character  of  ships  of  war.  They  instsl^d,  therefore,  on  ' 
beinj;  looked  upon  a*  pirate*,  to  which  all  entry  into  the  |. 
nalitms,  and  Jill  a««stanfe  of  everj- kind,  should  be  denied. 
Govcrnntcni  even  went  furiher,  nnd  threatened  to  hoi  J  neutral  Cm' 
mcnis  re^ponsiWe  for  any  assiiianc*  or  iupplies  aQbrded  lo  Coafr^lri! 
ships.  Uui  the  neutral  Governments  «,%re  unjinimous  in  rvfusiiic 
accede  to  these  Jeniands,  and  persisted  in  conceding  lo  the  Cnnfeda 
shir*  the  .same  privileijcs  as  were  afforded  lo  thwc  of  the  United  Sta 
And  atcain, '  lii  Janu.iry  1861,  after  the  war  had  been  goinc  on  for  « 
inontli),  ci I cu instances  .-iro%e  which  made  further  regulations  at  to 
admission  of  the  armed  vessels  of  the  two  bcllii^crenis  into  nritish  pi 
neceiwsary.  Instructions  bciiring  date  January  31,  1S61,  were  xx 
ingly  issued  by  the  Cjovemmcnt.  One  of  these  ha<)  rcfcrenre  10 
port3  of  Ihc  l{.-ih<imis  in  particular,  the  ether  lo  the  pons  and  waien 
Her  Majesty's  dominions  in  gcneraL' 

On  the  qiicMion  of  coal,  hu  observes  :—' The  tc^neral  reguhtii 
applicable  lo  all  Her  Majcaiy's  ports,  which,  as  wc  have  seen,  wen 
confomniy  with  ihc  wishes  of  the  United  States' Governm«fK,  tkq 
not  inlcnded  by  the  British  Oovcmmcnt  10  have  any  o|)rraticti  n 
fitvoar.tlile  to  one  belligerent  than  the  other,  nevcnheless.  ceutd  sot! 
to  prove  \cTy  prcjudiciBl  to  the  Confederates,  the  strict  bt<Kiu4t 
whose  ports  left  their  shiiw  of  war  without  any  pons  lo  which  lb 
could  resort  forrcnairt  nr  Mipplics.  or  into  which  ihey  coutd  ulee 
priies.  The  nilc  (orbiddini;  iheni  a  {(rcalcr  supply  of  ctwl  than  1 
suffice  to  take  theni  lo  their  nctrcsi  port,  and  prohibiiing  also  a  m. 
of  Ihc  supply  wiihin  three  months,  was  obrkiosly  calculalnl  ta  pt* 
them  at  the  Hreaicst  possible  disadvantage.  Compelled,  from  having  I 
poru  of  their  own,  to  keep  the  sea,  iheir  mean*  c^  doing  so  wvrr  nW 
sanly  lessened,  and  the  regidation  in  itself,  so  unfavourable  to  tke  0 
federate  vessels,  was  rendered  tlill  more  so  by  the  strict  construrtioa  [ 
on  it  by  Her  Majesty's  (loicrnmenl,  by  whom  llie  Goi-cmnra  oft* 
dilfeient  Colonies  were  insiructed  that,  in  case  of  any  special  appliri 
for  leave  to  coal  ai  a  British  pon  within  the  three  months,  if  it  jipuan 
that  any  part  of  ihe  former  supply  had  lieen  conHumed  nihcrwite  5\M  * 
gaining  the  nearest  port,  not  even  nress  of  weather  should  form  a 
of  ex(*piiun.  As  no  Confedcraic  vessel  could  seek  its  ivearcsi  port, 
was  pntrtically  to  prevent  ihc  possibility  of  a  renewed  supply  undtf 
CirCtimstances  withm  the  three  months.' 

As  to  ships  obtained  from  Great  Britain  be  says: — ■  Neat  ss  to  Gra 
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Itakcs  to  enlwt  soldiers  in  a  foreign  country,  without  the  sovc- 
'^g^'s  permission, — and,  in  gener;il,  whoever  entices  away  the 

Bnuln  liAving  been,  iu  it  is  uid,  "  the  navy  y:itd  of  the  LnMir^cnts,"  it  wa> 

<f  ooune  tin|»os-sihle  ■■>  prevent  the  Confcderaie  Govemincnt,  reduced  lo 

lapenue  tintis  Ijy  the  blockade,  and  in  w:int  of  ships  of  war,  fram 

nMntng  to  the  ship-builders'  ;fardi  of  Great  Uriiain.     h  was  impo»it>le 

*■  prevent  the  ship- builders,  who  looked  upon  the  fiamishing  of  such 

lends  as  purety  comnK-rctal  inrnMctions,  the  Messrs.  Laird  who  built  the 

"Ahbanui."  h-ivin};  been  perfectiv  willing,  a:t  appcsirs  tram  ihcir  corre- 

idCfKC  vVh  a  Mr.   Howard,  who  profeiised  to  nave  iiurlioriiy  to  cnler 

«  contract  with  theni  to  build  vessels  for  the   Fedrr:d  Go'vcmmeni, 

supply  ship«  to  the   btier  as  well  as  to  the  insurgent)., — :ind  who 

ffwar  to  have  thought  that,  so  long  as  the  ships  were  not  armed  in 

finbsh  waters,  «vch  transaction  would  not  be  within  the  Foreign  Knlist- 

laent  Act,— from  enlcrinK  '"'<'  *"<'''  tontmct?.    All  ihc  (Vovernmeni  could 

do  was  to  use  reasonable  care  to  sec  thai  the  Act  was  not  violated' 

•  two  ^esseU  of  war,  and  iwo  only,  ihe  "  Florida"  and  the  "Alabama," 

N;uip|ied  In  [Iritish  w:iier*,  founil  iheir  way  inio  Ihe  hands  of  the  Con- 

nen.te«.     Whcthw,  in  respect  of  them,  the  British  authorities  were 

wantiD^;  in  due  diligence  wil!  be  matter  for  fmure  consideration,  when 

the«*  veuelt  come  specifically  under  review.     The  most  iinju.-Hifi-ible 

dUMS*  tlut  the  Government  were  wilftiliy  wanting  in  ihc  dischar^-c  of 

U>etr  duly  trom  motive?  of  partiality  Ims,  I  hope,  i>ei^n  .ilrcady  disposed 

**■     Eitry  other  vessel  btiill  or  equipped   in    Ilrili*h  waters  for  the  war 

KwUt  of  ih«  Confcdcraie  Government  vra*  prevented  by  the  act  of  ihe 

*""i*h  Covemmcnt    from    coming  into    their   hands.     Immediate  and 

'"""agaltcntton  was  paid  to  the  Irequent  applications  of  Mr.  Adams, 

J™^  (ot  Ibe  inost  part,  turned  oat  to  have  proceeded  on  erroneous 

^•niatioo.     It  may  have  l>een  that,  in  the  eases  of  the  "  Florida*  and 

j!*7  Alabama,"  the  local  officers  may  have  b«n  soincwhai  too  much 

r^''*»ed  to  leave  il  to  the  United  States' officcri  to  miikc  out  ihc  case 

'■""^t  ilie  vc»?«la.     But  such,  as  wc  have  seen,  had  been  ihv  tnidiiional 

ft*  of  the  matter,  not  only  in   England  but  in  the   United    Suiic!>. 

'^'^  ofliccis  may  have  attached  too  much  importance  to  the  fact  tJmt 

**^^-.•(■K    though  equipped   for   re<;eivi[ig  annE,  were   not   aciitally 

I'^^ving  the  port.     In  tliat  tbcy  only  shared  the  opmion  of 

I*  ,      -hcd  judj;«  m    the  Court  of  Exdicqucr,      Hin  when  the 

~^«"itic5  had  become  llioroughly  alive  to  what  was  goint  on,  no  vessel 

^^*-»-  lo  which  the  iwiice  of  the  Government  was  called,  and  which 

/^^  to  be  intended  for  war,  was  suflcrcd  lo  escape.     An  cmimeration 

"*^   inM-inccs  on  which  inquire    was    insiiiuied   by    Her  Majesty's 

J    -«"iinienl.  with  the  results,  will  set  this  pan  of  the  case  in  its  true 

1^^    and  *l>ow  the  llapuni  injustice  of  the  whotesaJe  accusatimis  which 

,%)em  so  unwarrantably  maile.' 

:  thtis  concludes  this  exluustive  and  lucid  investigation  on  the  laws 
iraliiy  :— 

have  now  gone  through  the  cases  of  all  the  different  i-cssels  in 

—  if  which  claims  h.ivc  been  preferred  for  losses  sustained  through 

■iI  want  ijf  due  diitscncc  on  the  part  of  the  Driiish  Government. 

..I  thai    has  been  said  and  written,  it  is  only  in  rcspeci  of  two 

h.  bo»h  equipped,  at  the  vcr>'  "otset  of  Ihe  civil  war,  ana  before  the 

■»  resorted  lo  had  become  known  by  CKpeticncc.  that  this  tri- 

ts  noiBhownadi»[>i>»ilion  to  taleetoo  indulgent  a  view  of  the 

■  mtial  nb'igatmns.nasbcen  able  to  find  any  default  in  Briiish 

at  home,  while  In  respect  of  a  third,  the  tribunal,  by  a  m.ijonty 

mice  only,  ha»  I'laed  the  Govemnient  witli  liabilily  fur  an  alleged 

"Vol.  il  o 
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subjects  of  another  Stale,  violates  one  of  the  most  sacit^ 
rights  of  the  prince  and  the  nation.     This  crime  is  duMf^- 
guishcd  by  the  name  of  kUnapping,  or  man-stealing,  and  ** 
punished   %vith  the  utmost  severity  iu  every  well-rcguUtC" 

error  in  judffment  of  the  Governor  of  a  fliuaai  Colony  in  rsspni  O" 
itllowance  of  coal,  and  for  the  want  of  vigilnnce  of  the  police  in  noi  pr^^ 
venting  men  from  joining  a  Confederate  vcrttet  at  night  We  liAve  her  * 
ihc  besi  practical  answer  to  the  tweepinf;  charges  so  persevennglj'hftH^l^'- 
again)^  the  llritish  ('lOvemment  and  people.    ,     .    . 

'I  concurentirel}' witliiherestofthe  tribunAl,  in  holding  thAilhecUi*** 
for  cost  of  pursuit  and  eaptuic  must  be  rejected.  This  item  of  eiuui*^ 
formed  p.irt  of  the  Reneml  expense  of  iWe  war.  The  crui%«n  emploTie^l 
on  this  service  would,  probably,  have  b«;n  kept  in  conomissioa  hM  tl»^ 
thiee  vessels  in  atieMion  never  left  the  I!rilii.h  chores.' 

In    1870,  dunng  the  Franco-German  War,  th«  British  Corenanr   *  ' 
directed  die  seiiurc  of  a  steamer  about  to  leave  £i^;land  for  the  p«T' 
of  lapi^  down  a  deep  sea  tele);raphic  cable  between  certain  pottt  of  n*  ■  - 
of  the  belligerents.     On  application  under  >lic  33fd  section  of  the  yy  «>'<A 
34  Vict,  c  90,  by  ibe  owners  of  the  ship  and  her  carRO  fo»  the  retnae  ^^^ 
the  same,  it  was  held  by  the  Court  of  Admiralty  that  primS  ^*-*r  tl*^ 
transaction  was  a  commercial  one  between  subjects  of  Great  Krilaui  a«»^* 
nf  a  Oovcrnmcni  in  friendly  relations  with  her  ;  that  it  was  not  a  raac  <J^ 
consider  whether  the  >-e33cl  mi);hc   have  been  scixcd   by  a   Pnrnia^^ 
cruiser  as  being  cmplo)xd  in  the  service  of  France,  or  as  carrj-ing 
tratnnd  of  war  «>f  a  novel  kind,  but  fallin;;  under  the  old  principle  ; 
CrirrieT  of  contrabiind  may  violate  the  proclamation  of  the  neutral  Sta 
r)r  which  lie  is  a  nicnil^cr,  and  deprive  himself  of  tbc  nelit  to  protecticv*^ 
from  her,  but  the  punishment  of  his  ofTcncc  is,  by  the  general  law  »^^ 
nations,  left  to  the  belligerent  who  has  the  rixhl  of  capitirc.     Thr  nffimc^^ 
is  not  cOKnisable  by  the  municipal  law  of  Crcai  [Britain.     Tbe  only 
bearing  of  the  law  of  contraband  on  the  case  would  uiso  frotn  ih^ 
analogies  furnished  by  that  law.  namely,  that  as  'circumstances  aiMu^ 
ont   of  a   panicul^ir  nituiilian  of  the  wjir  and  condition  of  ibe  {mtfflV 
enEagcd  in  if  (ihe  'Jookc  Marjjateiha'  1  Rei.,   1931  might  clothe  «• 
article  awrt/rVw  M/dJ,  with  the  character  of  conttahand.  so  it  might  be 
ari^ed  th.1t  the  chnracier  nf  the '  International '  mij(ht  bring  Iter  »-iitua 
the  caiegor>'  of  a  ship  despatched  for  the  na»al  service  of  Krancr,    Tfce 
-tatute,  by  9pecir)inE  'military  telegraphy,"  had  not  exdudetl  the  p*- 
sibilityof  showing,  that  in  the  particular  rircumslances  of  the  caM:.paia' 
tele^r^phy  must  be  considered,  ai  the  telegraphy  em|doyed  in  tlte  mi^ 
tar>-  service  of  Ihc  Slate.      The  Company  nas  formed  lo  luratsh  ordiion 
postal  tckgiapliH ;  the  tontract  wirh  the  Krmeh  Government  was  lofana* 
iclegraphyof  thiKVind  only.  Nootlterkind  wasfumtshetl.  Itwasprafathk 
that  ibis  telegraphic  line  would  bepanially  used  forelXcctingcviiannk* 
lion  between  the  French  army  and  that  Govcmment,  Init  neither  didM 
appear  to  be  the  main  ob^ea  of  the  line,  nor  could  it.  without  addtdaa 
and  ad.iptation^,  with  which  this  Corap-inyhad  no  concern,  be  made  ms 
partially  to  subscrt'e  this  end.    Tlie  prolnbility  that  the  line  mif;fat  t* 
occasionally  used  for  military,  among  other,  purjxwcs.  was  not  «ifTtcicntW 
dtveit  the  line  of  its  primary  and  paramount  couimerrial  charartef.  lad 
In  tubject  the  Company  to  the  ver>'  severe  penalty  {miwsed  t>y  the  statue 
There  was  a  '  reaifnable  and  probable  c.nise'  lor  the  deieniion  <ifli< 
ship  and  cargo,  and  for  putting  the  applicants  on  their  defence.     Rel(u> 
nfthe  vessel  decreed,  but  without  costs  or  damages. — The'  InuraatkAil,' 
1  Afar.  Lav.  Cat,,  533. 


RIGHTS  AKD  DUTIES   OF  NEUTRALS. 

te.  Foreign  rccniitcrs  arc  hanged  without  mercy,  and 
HitH  grcit  justice.  It  ta  not  presumed  that  their  sovcrt:igti 
has  ordered  them  to  commit  a  crime,  and,  even  supposing 
Ihar  lliey  had  pcccivcd  such  an  order,  they  ought  not  to  have 
ebej^d  it, — their  soverei^  having  no  right  to  cotnma.nd  what 
tt  contrary  to  the  law  of  nature.  ...  If  it  appear  that 
they  acted  by  onler,  such  a  proceeding  in  a  foreign  sovereign 
tt  j  u^Iy  considered  as  an  injury,  and  as  sufficient  cause  for 
declaring  war  against  him,  unless  he  make  a  suitable  repara- 
tion.'' 

%  15-  The  next  question  to  be  considered  is.  whether  neu- 
trals may  a-ssist  a  belligerent  by  money,  in  the  shape  of  a  loan 
or    otherwise,  without  violating  the  duties  or  departing  from 
the   position  of  neutrality?     It  seems  to  be  universally  con- 
ceded, that  if  such  loan  be  made  for  the  rfianifest  purpose  of 
hling  tlie  belligerent  to  carry  on  the  war.  It  would  be  a 
I  concurrence  in  the  war,  and  consequently  a  just  cause 
o^  complaint  by  the  oppa-sitc  party.     But  Vattel  contends 
*«  ibc  loaning  of  money  to  one  belligerent,  by  the  sub- 
lets of  a  neutral  State,  is  not  such  a  broach  of  neutrality  as 
**l)e  either  a  cause  of  ivar  or  of  complaint,  provided  the  loan 
'*'nade  for  the  purpose  of  getting  good'interest,  and  not  for 
"^  Purpose  of  enabling  one  belligerent  to  attack  the  other, 
*'I«more  ^-ery  properly  regards  this  as  a  manifest  frittering 
**V  of  tiK  important  duties  of  the  neutral ;  and  that  it  is  as 
"'"'^H  a  violation  of  neutral  duty  to  furnish  the  one  as  the 
°*'»«^»-ofthe 

' two  main  nerves,  iron  and  gold,' 

J*  "^lie  equipage  and  conduct  of  the  war.    The  English  courts 
**''^i  decided  that  such  loans  are  in  violation  of  international 
>    and  that  they  wilt  take  no  notice  of,  nor  render  any 
ance   in,  any  transactions  growing  out  of  such  loans, 
^ss  raised  with  the  special  licence  of  the  crown.* 

1^     Wolfius,  7«.  Ctnuum,  §  754 ;  Vaitel,  Dnrit  dtt  Getu,  liv.  iii.  ch.  ii. 

*   Phillimore,  Oh  Int.  I.ott'.  \t>\.  iii.  §  151  ;  l>e  Wurtz  v.  Hendricks,  9 

■3r/  *■.,  p.  5S6 ;  Itclln,  Iffrrrha  Iitlrmiui<"ia/,  pt.  ii,  cap.  vii.  i  3. 

ll  is  runtranr  to  the  taw  of  lution^  for  persons  [fsiiliiig  in  Ciit-.m 

C  tin  lo  cntw  mio  efiga/emems  lo  raise  money,  by  way  of  loan,  for  tlic 

f-  at  vupparimt;  subjects   of  a   foreign   .Siaic  in   arms  at;ain&i  n 

I'iment  tn  alliance  with  Great  Britain. — De  Wum  v.  Hendricks,  9 

la  the  judgment  in  this  csao,  Mr.  Jiutica  Best  ol»erved  that  the  Court 
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;  i6.  Armed  cruisers,  in  neutral  ports,  arc  not  only  bound 
not  to  violate  the  peace  while  within  neutral  jurisdiction.  l»l 

of  Chancery  had  dcddeJ,  under  drcumsuoces  of  a  precisely  twnte 
naturv,  in  tne  same  maimer.  BritUh  Courts  of  Justi«  wilt  not  ttlcenccia 
of,  or  affotd  any  asiisunce  lo,  persons  who  $el  aboul  raising  kojil  to 
subjects  of  a  fojciga  Uovcrnmcni,  to  enable  them  to  proKCUte  war  ^VM 
lha.(  CovcrnmcnL  At  all  events  such  lo.ins  cxnnot  be  raised  without  ihi 
licence  of  the  Crown.  Sec  also  Josephs  v.  Pebrer,  I  Car.,  aod  E^i;, 
N.Fri.C,  34'. 

The  two  following  opinions  of  the  Brilisb  law  officers  rdate  to  dM 
above  question  ■.-^ 

'  To  Ae  Right  Hon.  George  Cohiui^,  M.P..  A^c. 

'DocTOM"  Commons,  7iuuiy.  tl*}. 
'  Sir, — We  have  been  honoured  with  your  conunaiMls,  ugnilieil  fa 
Mr.  Plania's  klTcr  of  the  lath  inst.,  slating  Ihal  yoo  were  deiiroatliil 
wc  should  report  ntir  opinion  upon  the  IbUowing  questions  : — 

'  I.  Whether  subscriptions  For  the  use  of  one  of  tuo  beUtgcrent  SUM 
by  individual  lubjccts  nf  n  nation  profeiiing  and  mainta.iniDg  a  stria 
ncHtrnliiT  between  theni  be  conirury  to  the  liiw  of  nations,  and  conKiUtt 
such  an  olTenCe  as  the  otiicr  belli>:crcDt  would  have  a  ri^ht  to  COtuiilMM 
an  acl  of  hostility  on  the  pan  of  the  neutral  Coveounent  ? 

'  t.  If  such  individual  voluntary  subscriptions  in  favour  of  OM  b(&- 
ccrcnt  would  give  such  just  cause  of  offence  to  the  other,  whether  Imm 
tor  the  s.imc  purpose  would  give  the  like  cause  of  olfence  ? 

*  J.  And,  if  not.  where  i>  the  line  to  be  drawn  between  a  loan  at  H 
easy  or  mere  nominal  rate  of  interest,  or  a  loan  with  a  preiioui  uiHlef- 
sUiidinK  that  interc&l  would  never  be  exacted^  and  a  gratuitous  roluiitiiy 
subscripiion  ? 

'  In  obtdicncc  to  your  commands,  wc  bet  leave  to  report  that  «t 
have  taken  the  ^amc  into  our  con&ider.uion,  and  we  are  of  opinion  ihit 
subscripliuns  of  the  nature  Above  alluded  to,  for  the  use  and  avowedlrfv 
the  support  of  one  of  two  belligerent  States  against  the  other,  entered  iiUi 
by  individual  subjects  of  a  Govcmtncnt  professing  and  mainuioiai 
neutrality,  arc  inconsistent  with  that  neuiiality,  and  contrary  to  tbeU« 
ofmitions  ;  but  we  conceive  that  the  other  belhgercnt  would  not  hart  a 
right  to  consider  such  aubscriplions  as  const  it  tiling  an  act  of  bosttltty  m 
the  part  of  the  Government,  although  they  might  alTuid  just  gnniml  of 
comprint,  if  carried  to  any  considerable  extent.  With  retpcct  tolou^Y 
entered  into  merely  with  commercial  views,  wc  think,  acccv<)in{[  to  die 
opinions  of  writers  on  the  Uw  of  nations  and  the  practice  which  tat 
prevailed,  they  would  not  be  an  infringement  of  neutrality :  but  If,  usda 
colour  of  a  ItMn, »  gratuitous  contribution  wax  afforded  without  interest, « 
with  mere  nominal  inicrc^l.  we  think  such  a  transaction  would  fall  wiihin 
the  opinion  given  in  amwer  lo  the  first  question.  We  have  the  bonoet 
to  be,  &c.,  CHKtsii)PHF.R  RouiN.soN  (King's  Advocate):  R.  Gifvokd 
(Actomey-General) ;  J.  S.  Copley  (Solicitor-General). 

'  Lj9i(coi.K's  iMM,  yunf  at,  tO^ 
'  Sir, — We  have  been  honoured  with  youi  commands,  signified  lo  \ 
by  Mr.  I'lania  in  his  letter  dated  i8th  msL,  in  which  he  states,  wt 
reference  to  the  queries  propa>edto  His  Majcvty's  law  officers  in  his  Ictt 
of  the  13th  insL,  he  was  directed  by  you  further  to  aslc  far  our  opinV 
whether,  having  regard  to  the  municipal  law  of  this  coumrr,  there 
any,  and  what,  means  of  proceeding  kcally  ai;ainit  indtviduals 
corporations  engaged  in  such  subscriptions  as  were  described  in  tbot 
queries. 
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cannot  use  the  asylum  as  a  shelter  from  which  to  make 
upon  the  enemy.     Mence.  if  an  armcJ  vessel  of  one 
I   should   depart  from   a   neutral  port,  no  armed 
I  within  the  same,  and  belonging  to  an  adverse 
power,  can  depart  until  twenty-four  hours  after 
;  without  being  deemed  to  have  violated  the  law  of 
And  if  any  attempt  at  pursuit  be  made,  the  neu- 
"h  justified  in  resorting  to  force,  to  compel  respect  to  the 

y  of  its  neutrality.' 

I  17.  If  a  belligerent  cruiser,  in  acting  offensively,  pas.'ics 

a  portion  of  water  within  neutral  jurisdiction,  that  fact 

usually  considered  such  a  violation  of  the  tcrritoiy  as 

idate  an  ulterior  capture  made  beyond  iL     Permis- 

pass  over  territorial  portions  of  the  sea  is  not  usually 

liovt  accordingly  tiken  the  same  into  consideration,  nnd  beg 
I  npoct  that,  reuoning  upon  ccneral  principles,  w-e  should  t>c 
I  tQ  BT  thM  such  suh!«cription»  in  favour  of  one  ol  two  belligerent 
,  bdsc  nKui^aisiiiit  with  ific  ncutrjilily  dcdaied  by  the  Government 
'  and  with  ihc  law  of  nutiotis,  would  be  tllejc^  and  subject  the 
~  in  them  to  proiecution  for  a  miadenieanor,  on  account 
p«bvia«i  tendency  to  interrupt  the  fricnd^ip  subsisting  between 
ntanMrr  and  the  other  belligerent,  and  10  involve  ihc  State  in  disjiuie, 
lymMf  in  the  calamities  o(  wat.  Ii  is  prcpcr.  however,  to  add  that 
'|KMMS  of  >  simitar  nature  hare  formerly  been  entered  into  (parti- 
Ac  Kttxtcription  in  favour  of  the  people  of  PoUind  in  1792  and 
J  ■ilbual  any  notice  hnving  bceiTt;ikcn  of  them  by  the  public  auiho- 
I  tf  tkc  coontry,  >nd  without  xny  comp!»int  having,  .1^  (itr  as  we  irnn 
,btCD  mute  by  the  Powers  «rho»e  inicretii  tniKbi  be  supposed  to 
rWn  affected  by  such  subscriptions.  Neither  can  ne  find  any 
'  <d  m  proBccuiion  having  t>ccn  instituted  for  an  otTcncc  of  this 
.  flr  any  hint  ai  such  a  proceeding  in  any  period  of  our  history. 
liia^  tbncfoie,  even  if  it  could  be  proved  that  iha  money  had 
I  actnalljr  Kiit  in  pursuance  of  the  Rubscriplion,  it  is  not  lifccty  tti.tt  a 
a^ainsi  the  individuals  concerned  in  such  a  measure  would  be 

,  mil  the  money  be  sclually  sent,  the  only  mode  of  proceeding, 
aire,  would  be  for  counselling  or  conspiring  to  assist  with 
!  of  tlie  belligerents  in  tbe  contest  with  the  other,  a  prosecution 
1  whfc  still  gTC.iier  difficulty. 

!  to^  kwve  lurther  10  report  that  no  criminal  proceeding  can  be 
1  acatiin  a  cuiporation  Tor  cMniribuiing  itn  funds  to  such  a  sub- 
.<bwt  U>at  the  ii^ividual  membefn  who  m.iv  be  proved  10  have 
idii  traiuacdoo  can  alone  be  made  criminally  responiible^ 
'  We  have  tbe  honour  to  l>e,  &c. 
'R.  CifroRrx 

'J.  S.  COPLKV.' 

,Com.em  jIm.  /.^w.  vol.  1. p.  122;  Axaal, Drof/  Afariime, lomc 
.  -.  Onolaa,  IhfiJamatu  dt  la  Mer,  toroe  ii.  ch.  viii. ;  Hautefeuillc, 
tmu  Nf^iTft,  tit.  vi.  cb.  i. :  Pistoye  et  Duv«dy,jE?r*  Pristx  Mari' 
blit  L  cfa.  t.  wc.  3. 


required  or  asked,  because  not  supposed  to  result  in 
inconvenience  to  the  neutral  power.  For  example,  in  a 
bctwct-ii  England  and  Russia,  belligerent  vessels  must 
the  scKHd  over  which  Denmark  claims  and  exercises  impert 
rights.  So  in  a  war  between  France  and  Russia,  armed  vO 
scis  might  be  obliged  to  pass  through  the  neutral  waters  o 
the  Dardamlies  :  but  in  neitlier  of  these  cases  would  the  pu 
sage  be  deemed  a  violation  of  neutral  rights,  nor  would 
capture  by  cither  power  be  invalidated  by  tlie  fact  of  sue 
passage,  attirne  capiettdi,  to  the  place  where  the  r^ht  of  ca( 
ture  could  be  exercised.  '  \\''here  a  free  passage,'  says  S 
William  Scott,  '  is  generally  enjoyed,  notwithstanding 
claim  of  territory  may  exist  for  certain  purposes,  no  violatifl 
of  territory  is  committed,  if  the  party  after  an  inoffensive  pa 
sage,  conducted  in  the  usual  manner,  begins  an  act  of  bo 
tility  in  open  ground.  In  order  to  have  an  invalidatir^ efftt 
it  must  at  least  be  cithcran  utifiermiifed  pass^c  over  tcnitoi 
where  permission  is  regularly  requested,  or  a  passage  und 
permission  obtained  under  false  representation  and  suggC 
tions  of  the  purpose  designed.  In  either  of  thcsc'cases  the 
might  be  an  original  malfeasance  and  trespass  that  travell< 
■throughout  and  contaminated  tlie  whole,  but  if  nothing 
this  sort  can  be  objected.  I  am  of  opinion  that  a  capitt 
othcr^vise  legal,  is  in  no  degree  aflected  by  a  passage 
territory  in  itself  otherwise  legal  and  permitted." ' 

%  18.  Such  are  the  general  prohibitions,  recogn 
established  by  the  laws  of  nations,  against  any 
even  approximate  acts  of  war  in  neutral  territory.  We  t 
not  aware  lliat  any  modern  writer  on  international  law  la 
qucstiuued  the  soundness  of  the  principle  upon  which  tbe 
arc  founded.  Moreover,  the  extent  of  a  nation's  soveie^ 
rights  depends,  in  some  measure,  upon  Its  municipal  la« 
and  other  powers  arc  bound,  not  only  to  abstain  from  fii 
lating  such  laws,  but  to  respect  the  policy  of  them.  "^ 
municipal  laws  of  a  State,  for  the  protection  of  the  intcijirit 
of  its  soil  and  the  sanctity  of  ibi  neutrality,  are  somcti 
even  more  stringent  than  the  general  l.iws  of  war ;  the 
of  a  sovereign  State  to  impose  such  restrictions  and  prohi 
tions,  consistent  with  the  general   policy  of  neutrality,  a* 
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^"^  sec  fit,  is  undeniable.     And  all  acts  or  the  officers  of  a 
Wligcrcnt  power  against  the  municipal  law  of  a  neutral  State, 
w  in  violation   of   il»  policy,  involve    that   govcmmcnt   in 
•oponsibility  for  their  conduct.* 

1  iq.  The  Congress  of  the  United  States  have,  by  statutes, 

nude  suitable  provision  for  the  support  and  due  obftcr\'ance 

of  the  rules  of  strict  neutrality  within  American  territorial 

jurisdiction.     By  the  law  of  June  5,  1794.  revi-sed  April  20, 

tS  I S,*  it  ii  declared   to  be  a  misdemeanor  for  any  citizen 

•  M»rc/»  CprrrsfiotuteHte,  etc.,  en  Rei-mitiitg,  p.  jo ;  Valin,  Com.  sur 
rOrtUiuutHee,  \.  ii.  p.  274- 

*  la  1S66,  the  L'niiL-iiStalcsconsLdcrcdihccxpedicncy  of  extending  the 
P">*'iiiocis  of  this  Mitulc,  but  cvcncually  did  not  do  so.  In  t!iai  year  a 
•=*•«  »-as  brought  before  the  District  Court  at  New  York,  in  which  ihiti 
sutuie  wa»  enforced  by  that  court  against  a  vessel,  alleged  10  be  intended 
™  the  Cliilim  wrvice  in  the  war  between  Chili  and  Spain.  This  vessel, 
I?*  '  Meteor,'  had  been  built  as  .1  ^hi[J  of  war  for  mIc  to  the  t/'niied  Slates 
J^'erxutwjt,  but  ibe  civil  warh^ivinjctenuiniued,  the  xi&lewas  noietTecied, 
^  iw**  acknowlcd^etl  to  have  been  built  to  c^riy  eleven  or  imeivc  guns, 
^°  ihe  neguiUtkint  of  ilie  agent  of  the  owners  lor  lier  sale  to  ihe  Chilian 

''I^nunent  were  ihown  by  conclusive  evidence.     The  vessel  was  lilielled 
""•e^   DiiUjut  Court  m  Fcbr^iary,  1866,  but  Judge  lietts' decision  in  the 

^^  yKiii  not  fonnally  given  until  Novcinber. 

u    ^»>    the  elaborate  judgment  tbi-n  dclivcnxi,  the  standard  deeisioni  of 

^^tjpreoie  Court  are  (cvicwcd  at  length. 
*Kie  following  arc  some  of  the  more  iinportant  passages  : — 

,  ^Fki  crime  dtttou-itd  it  /illtHg-^ut  and  arming. — 1|  was  strenu- 
."^  urged  by  the  counsel  for  the  claimant,  on  the  hearing,  that  ihc 
"^  crime  created  by  Ihe  third  section  of  the  Act  of  j8l8  is  the 
"'~*^  of  liltin^-oul  and  amiins  a  vessel  with  tiie  intent  named  in 
^Ulutc  -,  Atid  that,  Jtlthough  tlic  aitcnipl  to  cmiiniit  tluit  crime,  or 
W*tociiring  that  crime  to  be  committed,  or  the  being  knowingly  cc- 
/^^id  in  committing  that  crime,  i»  punishflbk  under  the  statute,  >ct  the 
■'i''  of  the  crime  is  the  hitmg-oiit  and  atraing,  and  nothing  short  of  that 
_t*^-& Quhablc  under  the  itatutc,  cither  against  the  wrong-doer  personally, 
'^^^fcitnai  the  ollcndmg  res :  and  tlic  interpretation  sought  to  be  put  by 
"^  CtiUDscI  upon  these  wurda  of  the  btaiute,  "or  »hall  knuvrir^gly  be  con- 
^^4  in  the  fumiihing,  lilting  out,  or  arming  of  any  ship  or  vej»cl  uitli 
"'^^^  "It,"  ftc  is  that  it  is  not  necessary  to  ilic  criiniiuliiy  of  ihc  individual 
™^^  tx  shnukl  Itave  performed  every  part  of  the  crime,  but  it  is  enough 
5*,^  »as  knowingly  concerned  in  any  one  step  in  the  chain  of  conduct 
__  '  ^li  complcccd  the  criminality,  or  would  have  completed  it  if  carried 
•"■^s  bin  still  the  crime  must  be  the  crime  of  titling  out  and  arming,  cither 
Sr"»L'''"^  or  attempted,  hul  the  court  cannut  adopt  this  interpretation 
""  **^  «alute.  The  mi«-hicf  a^ainjit  which  the  »Iatuie  intended  10  guard 
^*  Qoi  merely  preventing  the  departure  fmra  the  United  Sutei  of  an 
>*«(i  vcrtsel.  tnii  the  dcpiarturc  of  any  vessel  intended  to  be  fmptopyed  m 
^*«nlcc  uf  any  foreign  power,  to  cruise  or  commit  hoiiilities  againM 
^*thcr  foreign  poxcr  with  whom  the  L'niied  Slates  arc  at  pc.ice.  The 
^•hly  of  the  tk)vcmntcnt  of  ihc  L'niicd  States,  in  it  war  between  two 
1  powers,  would  be  violated  quite  as  much  by  allowing  the  departure 
Ui  pons  of  an  tmarmed  vessel  with  the  ckar  intent  to  ctuise  hi 


of  the   United   States,  within   the   temtoiy  or  jLrisdicii» 
thereof,  to  accept  and  exercise  a  commission  to  serve  a  fore^ 


commit  hn<tti!ili<H  againsi  one  of  the  bclligcicats,  bs  it  would  be  bj  )»• 
mittitiK  lIic  ilcparturc  from  its  pons  of  an  armed  vcuci  with  sucbintoc 
If  tlic  intent  to  cruise  or  commit  hostiiltic^s  cxialawlicn  the  vc»c)  dcptA. 
and  ihe  vessel  tstiii:  aHaptcd  to  the  nurpifte,  MiTtsequent  anningbaicT 
easy  matter.  The  facility  witli  wliicn  tlii&  can  be  doDC  was  madeiniti- 
fest  in  the  case  of  the  "  SlR-iwmltnil],"  iimi  other  vessels,  which  duTineik 
laic  rebellion  left  Engtnnd  iinarmcd,  Imi  with  the  fuU  intent  on  thepR 
of  thnsc  who  sem  them  fnrth  thai  they  should  be  used  to  cruise  atd  «■■ 
mit  hostilities  :iK'''^in>l  the  United  Slates,  and  were  siibscquenUf  fc-wd 
in  netiiral  waters.  It  would  be  a  very  forced  intcrprct.ition  of  the  ntsat 
[ft  «ay  that  it  was  not  an  offence  ag^ainst:  it  to  IcnowinKty  &t  cut  a  W^ 
with  everything  necessary  to  make  her  an  effect ive  cruiser,  except  hciannw 
-ind  uiih  the  intent  that  she  shoiiM  beo>mc  such  a  crxiiscr,  becanci 
should  not  be  shown  that  there  vn»  any  intent  that  she  should  be  amd 
within  the  United  SlalcH.  The  evil  conseciucncci  which  would  flow  fin 
interpretinn  the  «t;itute  to  mean  that  the  cihne  must  include  thcanwtl 
of  the  vessel  within  the  United  Suite;,  become  especially  a|^ient  is 
reference  to  that  pan  of  the  third  section  which  forbids  the  nwiiftf 
delivering  a  commission  within  (he  territory  or  jurisdiction  of  the  Uaui 
States,  for  any  ship  or  vessel,  to  the  intent  that  she  may  be  empl07t4fi> 
the  purpose  named  in  the  section.  Under  such  an  interpreiai»f>naf  i( 
statute  it  would  be  no  offcnci;  to  issue  or  deliver  a  commission  nithin  de 
United  Slates  fur  any  vmscI.  unless  iiich  vessel  were  acnially  anaci  U 
the  time,  or  perh.ips  were  intende<i  lo  be  armed  prior  to  her  depwtwt 
from  the  U  nited  State* ;  and  it  would  be  no  offence  to  issue  n  ctmmkm 
within  the  Ignited  .St-ites  for  a  vessel  fitiwl  nnd  cfinioped  to  cnii«  ff 
commit  hosiililies,  and  intended  to  cniise  .-tnd  commit  noitihites,  so  Nf 
as  such  vcissel  wa«  not  armed  at  the  time,  and  was  not  iritendcd  I0 1^ 
nniied  within  the  United  Stntei,  nl(houf;h  it  could  be  ihovrn  that  1  clor 
intent  cxinted  on  the  part  of  the  per«ftn  iuiiing  or  delivering  the  cmcoB- 
»ion.  lli:it  live  vesncl  should  receive  her  armament  the  moment  >bc  dWiii 
be  beyond  the  jurisdiction  of  the  United  States.' 

'  TAi  "SattisfiiMa  Trinidad"  ease. — Much  reliance  was  placed  by  Ike 
counsel  for  the  claim,  in  his  summlnK  up,  upon  the  doctrine  »upp«Mdbf 
liim  to  have  been  laid  down  by  the  Supreme  Court  in  the  case  o(  li* 
"  Santissiina  Trinidiid."     lliat  doctrine  w.is  stated  by  the  coonid  * 
various  ffrms,  but  the  principle  conlcndcd  for  was,  that  freedom  of  M*' 
meice  is  allowed  to  a  ncuirnl  to  furnish  to  a  belligerent  warlike  muai^ 
or  warlike  vessels,  as  articles  ol  merchandise  or  iral^  ;  that  «bik  tte 
principle  of  the  law  of  nation^  is  recognised,  which  prohibits  tKtA*' 
territory  from  l>eing  used  by  cither  bcIliK'ient  as  a  vantag:c  |:rouBd,fi«** 
which  he  may  sallr  forth  to  commit  ho^^^litics  uj»n  the  other  bcUlKCteA* 
yet  the  right  of  dtlecns  of  the  neutral  country  to  kII  all  that  ilicir  i^*' 
dustry  produces  for  purposes  of  war,  as  fiiir  maiter  of  trade,  to  ant  b^ 
ligcrtni,  cannot  be  interfered  with  :  that  it  is  no  offence  »nd  no  violalio 
of  neutrality  to  sell  a  ^-csscl  of  war.  anued  or  not  armed,  in  our  port*  * 
X  belligerent  power ;  and  that  there  is  the  same  riyht.  under  the  tow  '_ 
nntions,  to  sell  in  our  ports  an  armed  rcsscl.  under  such  circumfuui^^ 
that  therr  is  to  sell  (runs  or  :immunition  or  any  other  raw  materiaL      ' 
anothrr  sta;;:e  of  hiit  art,'umcnl  the  counsel  maintained  the  fimfwHitl 
that  unless  it  appeared  affirmatircly  that  the  vesMl  was  l< 
'he  port  of  New  York  as  an  enlisted  hostile  ihip  of  one  K 
was  no  criminality,  altliough   it   »houI(t   be  nude  to  appvai  oy 


.mr. 


RIGITTS    AND   DUTIKS    OF    NEUTRAI5. 


20I 


CBCcStatf, colony.  district.orpcopIc.in  war.by  land  orbysca, 
St  any  prince,  Stalc.colony.  district,  or  people,  with  whom 


ihnt  »lie  had  b««n  built,  fiited,  anned,  and  equipped  as  a 
r,  complete  and  reatty  fnr  nctian.' 
'The  views  tfiut  nfetsed  upon  tlic  court   ha^p-e,  in  hs  judgment,  no 
in  public  law,  or  in  any  decision  thai  has  been  made  by  the 

1'   udicial  iribun;^  of  the  Uniied  States.     The  ease  of  the  "  San- 
nnidad  "  was  decided  by  the  Supreme  Court  at  the  February 

then  givex  an  account  af  the  facts  of  the  case,  and  eon- 

the  coane  of  hi«  opinion,  Mr.  Jiutice  Story  discusses  ih« 

,  that  the  "  Independencia ''  was  originally  armed  and  fitted 

United  States  tontmry  to  law,  and  wys,  "  It  is  app;irent  thai 

C<(iiipp<.'<l  03  .t  vciMl  of  war,  frbe  was  sent  to  Rueni^s  Ayres  on  a 

cial  adventure,"  Jkc.    These  views  of  Mr.  Justice  Storj- were,  as 

nrm  from  the  stRlcmcnt  which  h.is  been  made  of  the  case,  o**V*-*- 

''  and  not  OGCc&»aiy  to  ihc  decision  of  the  cause,  restitution  of  the 

f«>- being  decreed  upon  the  ground  «f  tlic  illegal  au)(ment»tion  of 

forc-«  of  the  capturing  vessel  in  oiir  porU  ptior  to  the  capluie.     The 

'  '^  regard  to  the   conimtxciul  adventure  vf  the  "  I ndepcndcDcia,' 

'^<X  lo  bj  Mr.  Justice  Story,  as  llicy  appear  in  the  report  of  the  case, 

'Hai  that  vessel,  having  l»ccn  a  pti\'alccr  during  the  war  between  the 

Sutcs    aiid   (Jrcat  Bniain,  was,  after  the  ttcacc,  irold   tiy  her 

1  owners,  and  loaded  by  her  nctr  ones  .it  Unitimorc,  in  January, 

^^oih  a  cargo  of  munitions  of  war  ;  that  »he  sailed  from  Baltimore 

*^t»«m,  and  amied  wilh  twelve  gun^,  part  of  her  original  armament, 

«loi  Ayrcs,  under  wnltcn  in» mictions  from  her  owners  to  her  »uper- 

«iuihorisine  him  to  sell  the  vessel  to  iheGoverainciii  of  Uuciios 

if  be  coaid  obtain  a  suitable  price ;  and  that  she  was  sold  at 

-.  tu  parliei  who  a>;ain  auld  her,  5o  llwt  ^hc  became  a  public- 

I  vci.sci  of  the  Crtvcriimeni  of  Buciioa  Ayrcs,     It  was  on 

.i=  iiui  Judge  Sioiy  remarked  that  the  vessel,  though  cquipptd  as 

of  war,  was  sent  to  Buenos  Ayres  on  a  commercial  iidveniurciin 

pc  violating  our  laws  or  our  national  neutrality,  and  that  there  is 

ig  in  out  taw^  or  in  the  law  of  nations  that  forbids  our  citiien!i 

sending  armed  (-csscls  to  foreign  ports  for  sale.     If  the  "  Meteor  " 

felling  out  Ki  Tanama  on  a  purely  commercial  adveniuic,  to  be  sold 

^   ti  a  ^uiiabte  jjrice  cuuld  lie  obtained,  Mid  if  it  appeared  iliai  there 

^v  imciit  on  the  pan  of  the  owners  or  any  other  person  that  the  vcs- 

"'liouid  be  used  to  violate  the  neutrality  of  the  United  States,  there 

X.  be  some  t>i«tence  that  this  case  w;is  within  the  principle  thus  laid 

by  Mr.  Justice  Story.    But  the  whole  testimony  points  in  a  different 

jon.     The  iiansaaion  with  the  agents  of  Chili  at  New  York  in 

ei  to  the  'Meteor'  was,  it  is  true, a  commercial  adventure,  in  so  far 

thrvT^^l  was  sold,and  that  such  sale  was  a  matter  of  trade  or 

■icr  M  New  York  between  her  owners  and  tlie  agents  of  the  Govern- 

ul  Chili.     But  in  the  i«tit«  in  which  Mr.  Jasiice  Story  speaks  of  the 

Kn^nl  (be  "  lndependenda~  to  Buenos  Ayres  on  a  commercial  adv«n- 

ibere  was  no  commercial  adventure  in  the  case  of  the  "  Meteor." 

7A/  jMiniui  /.iiJtiim/n  im  this  tan  are  tkt  result  of  the  It^iUativef 

'xv*,aKJ  judicial .ictien  of  Ikt  UniUH  SliUfs:— The  importance  of 

case,  not  merely   in   view  of  the   pecuniary  value  of   ttie   t-essel 

agamst,  but  also  in  respect  to  the  principles  of  public  law 

m  It,  ha^-e  led  the  Court  lo  a  more  extended  cUscus&ion  of 

ics   than    would    otherwise    bav«  been    necesoary.      The 
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the  United  States  arc  at  peace,  or  to  enlist,  or  enter  hima 
hire  or  retain  another  person  to  enlist,  or  enter  himsclftorl 
go  beyond  the  limits  or  jurisdiction  of  the  United  Stat4 
with  intent  to  be  enlisted  or  entered  in  the  service  of  aa] 
foreign  prince,  State,  &c.  ;  or  to  fit  out  and  arm,  or  to  increa^ 
and  augment,  tJie  force  of  any  armed  vessel,  with  theintni 
that  such  vessel  be  employed  in  the  service  of  any  fortijl 

court,  lioi*'e\tr,  entertains  no  doubt  ki  to  the  corre<;in<rS4  of  tb*  ixi 

trtnes  of  public  law  wliicli  it  has  applied  to  the  present  cue.    TU) 

doctrines  are  the  result  of  Ihc  legislative,  executive,  And  jinlici*!  aroaad 

the  public  authorilics  and  couns  of  the  Urilcd  .SiatM  in  a  jireatviMej 

of  cases,  a.nd  the  court  has  nowhere  found  a  more  excellent       -  -  ~  ^ 

lliem  than  in  Wl^eiitoa's  IttUrrtatwnai  Laa>  (8th   Edition,  v*  i 

Dana,  pp.  s6;,  563,  note  215)  ;  "A>  to  the  preparinjt  of  vrs-v.=  -— - 

our  ju [isilicti on  for  sulrsc^uuiit  hostile  opctuliuiit,  tlic  test  we  luve  mM 

has  not  bi.cn  the  e.vtcnl  with  which  Ihc  parlicuLu-  acts  arc  done.    ilM] 

person  docs  any  act,  or  attempts  I  >  do  any  act, lowairds  such  prcparW^ 

with  the  intent  that  chc  vessel  shall  be  employed  in  iioitile  <ipenitioai|M 

is  guilty  without  Tcfcicncc  to  the  completion  of  the  jircp.irjtion^  if  ih 

extent  to  which  they  may  have  gone,  and  although  hi»  attempt  idjt  hitl 

resultetl  in  no  definite  pru^revt  towardi  tbc  completion  of  the  pRtMl 

tiuiiit.     Tlic  prutvrint;  of  materials  lo  be  Uftcd  knowingly  Uid  wkb  % 

intent,  &c.  '\%  an  oifcncc.    Accordingly,  it  is  not  necessary  lo  dww  OH 

the  vessel  was  armed,  or  was  in  any  way  or  at  any  time  before  or  iS] 

the  act  charged,  in  a  condition  to  commit  acts  of  hostiht}-.     Otu  nda^ 

not  interfere  wi:h  fci/«rfjf(ilr  commercial  dealings  in  contraband  oi  "l 

An  American  merchant  may  build  and  fully  arm  a  vessel,  and  pnH 

her  with  stores,  and  oiifcr  her  for  sale  in  our  own  maikcL     If  he  doeiil 

airls  iis  itn  agent  or  servant  of   a  belligcrenl.  on    in  mx\->    -        '  - 

arnmKrmcnt  or  undersiandinji  with  a  l>elligcrcnt,  that  ihc 

■  plovcd  m  hoklililie^  when  told,  lie  ii  Kuilty.     He  may,  wiihi^iii    ..r...-! 

^our  law,  send  out  surh  a  %'C>scl  so  equipped  under  tbc  llag  and  papcn 

his  own  country,  with  no  more  force  of  crew  than  is  suitable  Utt  nH 

gatioii,  with  no  right  to  resist  search  or  sciiurc,  and  to  t.nkc  the  chiM 

of  capture  as  conuaband  merchandise,  of  block.ndc,  and  of  a  market,  ll 

belligerent  port.     In  such  cases,  the  extent  and  character  of  the  oqV 

ments  is  as  immaleriiil  as  in  the  other  cla«s  of  caset.    The  mtent  is  I 

'Die  act  10  open  10  grrat  suspicions  and  ^buie.  anil  the  titvc  may  ofica 

scarcely  traceable  ;  yet  the  principle  \s  clear  enough.     Is  the  intent  I 

to  prep.ire  an  article  ol  comrahand  merchandise,  lo  be  sent  to  the  tnal 

of  a  belligerent,  subject  to  the  chances  of  capture  and  of  the  mcrli 

As,  on  the  other  hand,  is  it  lo  Ai  out  a  vessel  which  shall  leavv  our  \ 

to  cruise  iminediately  or  ultimately  against  the  commerce  of  a  fnet 

nation  i    The  latter  wc  arc  bound  to  prevent,  the  former  the  belllM 

must  p*BvcnL"'  I 

The  jud)jment  wasfriven  against  llie  vessel,  but  she  wni  eveninin 

stored  to  her  ownera  under  bond,  and  what  became  of  her  afienn 

does  not  appear.  I 

It  must  be  remembered  that  this  opinion  of  Judge  Beits  ■» 

renewed  by  the  Supreme  Court,  and  is  therefore  of  inferior  aiiihiwitj'. 

The  United  States  Foreipn    Enlistment  Act  aro«e  from  the  cnnUI 

flion  ptit  on  the  terms  of  the  Treaty  uith  Kranecof  I77!l;the  Bmisb  fun 

Cnlislment  Act  may  be  said  to  hnvc  arisen  from  the  provision  ' 
I  with  Spam  o\  August  att,  1814. 


power  3t  war  wth  another  power,  with  whom  we  are  at  peace; 
or  to  b*gin,  set  on  foot,  or  provide  or  prepare  the  means  for 
any  military  expedition  or  enterprise,  against  the  territory  of 
My  foreign  prince  or  State,  or  of  any  colony,  district,  or 
{Ktrplc,  with  whom  we  arc  at  peace.  And  any  vessel  or 
WBcIs  fitted  out  for  such  purpose  are  made  subject  to  for- 
reittrc.  The  President  of  the  United  States  is  also  authorised^ 
to  Employ  force  to  compel  any  foreign  vessel  to  depart,  which, 
by  the  law  of  nations,  or  by  treaty,  ought  not  to  remain 
vithm  the  L'nited  States,  and  to  employ  the  public  force 
gcnaalty  in  enforcing  the  observance  of  the  duties  of  neu- 
trality prescribed  by  law.' 

1  20.  The  example  of  the  United  States  was  followed  by 
GttM  Britain,  and  the  Act  of  59  George  III.,  chap.  99,  com- 
monly called  the  Foreign  linlistment  Act,  was  passed,*  sup- 

*  (f.S.  StalMtfs  at  Large,  vol.  i-  p.  381  ;  vol,  iil,  p.  447  ;  Dunlop,  Laiin 
*(*^  Cm'Ud  States,  pj>,  580-5S3 ;  iho  •  Gran  Para,'  7  IVktaton  K.,  489 ; 
~  United  States  v.  (^uiiicy,  6  J'fUn  /f.. 445-467;  ihc  'AlCTta,'9  Craiidi. 

"^Vj  G/h/.,  vol.  111.  pp.  738,  741  ;  Johnson,  /d.,  vol.  v.  p.  92.  ^^^ 

r-l^p«i   the  breaking  out  of  vat  between  the  United  Siatw  and  tfitT' 

S^**l>e  of  Mexico,  in  184S1  '*>*  province  of  departincnt  of  Yucatan, 

^''^^jng  to  Mexico,  having  assumed  a  flag  of, her  own,  and  having 

J****f«;sjc(i  a  determination  to  remain  neutral,  a  special  order  was  issued 

^"^o  Ptcsidciii  of  the  United  Simes  cxempiinj;  her  citizens  from  Ihc 

^^'^  lion  of  the  Uws  of  war.     Under  such  circumstances,  no  citiwn  or 

i™^^nl  of  Yuc;itan  could  with  impunity  vioUtc  her  nculfalilv,  by  at>uin- 

«*!     *^T  Ihc  ptiiTKJSCS  of  tr;idc,  th«   flag  of  the  enemy.— l/ni ted  Siai«» 

»  ^Tclcpafo;  I  Nfw&.  383. 
g^  Il)ij  i»  repelled,  but  the  provisions  contained  in  tl  are  re-enacted  and 

f*«ihed  in  ihc  Foreign  Enlistment  Act  of  1870,  33  5:  34  Vic.  C.  90. 
^  **  y  Order  in  Council,  A«j;u-t  }o.  1S62,  the  British  Foreign  Enlistment 
^  v^iii  Miapcndcd  so  far  as  to  enable  Captam  O&bom  and  Mi.  L«iy  to 
jp^^*^  the  service  of  the  Kmpcror  o(  Chin^,  10  fit  out,  equip,  purcluse,  and 
^^**  ire  jhips  or  vessels  o(  war  lor  the  use  of  ihc  said  tmpcror,  and  to 
1^^^^  £«  and  cntisl  ilntish  subjects  to  enter  the  miliuiy  And  navitl  ser^kc 
1,-^^fc^  said  Emperor.  This  permission  was  to  remiiiQ  in  force  till 
i^^^^cmbtT  I,  ITO4.  This  licence,  with  the  same  limitation,  was  extended 
^•1  militarj-  officers  in  Her  MjjcMy's  iervice. 


»t> 


/«lir  but  Amcritan  Civil  War  introduced  a  new  aeries  of  cases  tn 
**^h  [he  then  FoteiKn  F.nlisinicnt  Act  was  called  into  operation  ;  they 
JH^_  ^.'— Tic'Crtto,'  tried  01  Nas&au,  rclc.iscd  Augusij  1863;  the  'Alot- 
X^^^  *^'  Uied  in  England  ;  the  ironclads  ■  El  Toussoon '  and  '  Mounassir;' 
fw      *  Tornado  ;'  the  coses  of  the  'Alabama,'  'Shenandoah,' and  'Gcoigia.' 
^^  n  »ere  five  prosecutions  for  enlisting  men  for  the  Corfcdcmtc  navy. 
k(»     ^"»   representations  addressed   to  the   Untish    Govimmcnl  by  Mr- 
l^^fc^as  during  the  last  American  Civil  Wat,  sec  Memorandum  anncJicd  to 
^T^*^  Rn-'i»elI-»  tetter   to  Mr.  Adamf,   Novimber  3,  1865.— /'<tr/.  faft. 
J^J**^  AiiKr.  A'*.  I.  1866.  p.  1 39. 
^HV_    The  property  in  a  priie  of  war  may  pAU  u>  the  captors — without  such  I 
^^^^"^^  ieiog  taken  Into  a  poit  belongirig  to  the  cbunto  ol  the  c-.r-  r-,  -  r 
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plying  the  defect  of  former  laws,  and  extending  the  i 
to  those  who  entered  the  scr\'ice  of  unackiiowlcd 
as  acknowledged,  States.  The  prev-ious  statutea  of  9  i 
George  II,,  which  were  enacted  for  the  purpose  of  prev 
the  formation  of  Jacobite  armies  in  France  and 
anncxtid  capital  punishment  as  for  a  felony  to  the  offe 
entering  the  service  of  a  foreign  State.  ■  The  Foreign 
ment  Act  of  1819  provided  a  less  severe  punishmei 
introduced  after  the  words  *  King,  Prince,  State,  or  Pot( 
the  words,  'colony  or  district  assuming  the  powers  of  g 
mcnt.'  This  Act  was  thoroughly  discussed  in  P^ 
1823,  on  a  motion  for  its  repeal. 

S  21.  It  is  not  only  the  right  of  the  neutral 
tect  the  property  of  the  belligerents  when  within 
jurisdiction,  but  it  is  a  part  of  the  duty  of  neutrality  ■ 
such  property  while  under  neutral  protection,  and  tcT 
any  and  every  offeree  against  the  rights  of  ncutralit> 
if  neccs3ar>',  by  resort  to  force.  Livy  relates  that  S 
enforced  peace  between  the  Carthaginian  and  Roman 
while  lying  in  a  neutral  port.  The  Venetians  preven 
Greeks  from  attacking  the  Turks  in  the  neutral  port  ol 
cocondylas.  The  same  may  be  said  of  the  Venelia 
Turks  at  Tunis,  of  the  PLsans  and  Genoese  in 
numerous  other  cases  mentioned  in  history. 
East  India  fleet  having  put  into  Bei^cn,  in  Norway." 
to  avoid  the  Kngii.sh,  were  attacked  by  them  ;  but  t\ 
mcnt  of  Bergen  Rrcd  on  the  assailants,  and  th< 
Denmark  complained  to  the  English  Govcrnmer 
violation  of  iti  sovereignity.  England  having  d< 
neutrality  between  Don  Miguel  and  Donna  Mari: 
sent  a  naval  force  to  intercept  the  Portuguese  annaj 
its  destination  to  (he  Island  Terccira,  because  it 
fitted  out  in  disguise,  and  had  sailed  from  Plymot 


.■ay.  ti 


being  condemned  by  a  priie  court.  A  ptizc  of  war  (a  merchant 
a  priie  cr«  on  board,  is  not  a  ship  of  wat.  A  neutral  steatn-tui 
»uch  2  vetwl — from  ncuCrul  waters — to  tlie  waters  of  her  captoi 
ordinary  course  of  her  eniplnyinent,  duefc  not  complete  the  captni 
not  tinployed  in  the  naval  i«rvice  of  a  belligerent  within  the  me 
y  ihc  Foreign  Enlistment  Act,  1 870,  s.  8,  sub*.  4._Tl»e  '  CauntlM,' 
'  a/fs  Mar.  Laof  Cai.  8&     See  also  fx  paru  Ferguton  and  "" 


ibid.  8 


the  '  Iteinricb  and  Maria,'  4  Rob.  4} ;  The  '  Pc 
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i«tll-estAblishcd  principle  of  the  law  of  nations  that  If  the 

property  of  belligerents,  when  within  the  neutral  jurisdiction, 

he  attacked,  or  any  capture  made,  the  nciitral  is  bound  to 

fciiftss  the  injury  and  effect   restitution.     In  the  year  1793 

(he  Bntiih  ship  '  Grange  '  was  captured  in  Delaware  bay  by  a 

Freich   frigate,  and,    upon    due   complaint,  the   American 

Gwcmmcnt  caused  the  British  ship  to  be  promptly  restored. 

^  in  the  case  of  the  '  Anna,'  captured  by  a  British  cruiser  in 

'&{.  near  the  mouth  of  the  Mississippi,  and  within  the  juris- 

^fclion  of  the  United  St.itcs,  the  British  Court  of  Admiralty 

n«  only  restored   the  captured  property,  but  fully  asserted 

**1  vindicated  the  sanctity  of  neutral  territor>'  by  3  decree 

I**  costs  and  damages  against  the  captor.     If  a  neutral  State 

^ects  to  make  such  restitution,  and  to  enforce  the  sanctity 

it*  territory,  but  tamely  submits  to  the  outrages  of  one  of 

'  belligerents,  it  forfeits  the  immunities  of  its  neutral  cha- 

-tcr  with  respect  to  the  other,  and  may  be  treated  by  it  as 

*»ietny.' 

_.     l*hU!imore,  On  Jmt.  latv,  vol.  iii.  f?   'SS~'57t  '^*  'Vrow  Ardb 
^Sfcrina,'  J  fioh.   15;   the  'Ann-i,'  5  Hah.  348;  Hdftcr,  Droit  Inter, 
'^'tai,  SS   146-1  SO;  Bclki,  DrnI  JnUrmtcianitit  pL  iL  cap.  vii.  5  fi: 
^Imie,  hertcko  Fu^.  int.,  lib.  i.  lit.  ii.  cap.  xvii. 

'-JIRATION  iuucd  by  Ihc  Coinm»ndcr-Jn-ChJcr  of  Ihc  Military  Dia- 
t^^t  of  Ode&M,  and  published  in  the  l^udftt  Qiuttlt  by  w der  of  Uic 
Xifitish  Foreign  Office,  May  17,  1877. 

{Translation) 

~Xy\t  Commaixlcr  of  ihc  troops  of  the  Mtliianr  District  of  Odessa, 

^^tS  the Coa§t  Ucfcrccs of  the  District,  Geneial  Aide-de-camp  SAnilm, 

Uic  honour  of  notifying  ibii, in  consc«|uenccof  iheUyin^of  lorpcdoes, 

of  neutral  States,  rc<|uc«cd  to  withdraw  in  view  of  .1  bombaidraent, 

do  so  except  on  condition  of  being  piloted  by  Ruuiiin  officert 

I  ibe  pnsam  leA  between  the  torpedoes  ;  bui  ;u  this  operation, 

oat  to  the  uce  of  the  enemy,  might  point  out  lo  them  tl>e  position 

<«c  pa^Mges  and  cn.iblc  ihcnt  to  make  use  of  them,  thereby  tlepriviiig 

imni  of  itA  tuMi  iinportanl  line  of  defence.  General  Aide-<k--<ramp 

I    view  of  a  state  of  affairs  new  in  itiarititne  warfare,  and  conse* 

[  foreseen  by  intem.itional  Uw,  h\\  the  honnui  lo  rcquetx  the 

■  ii;  i  ships  of  war  towithdriiw  out  of  stghi  for  the  lime  ncceisaiy  for 

veinoTal  of  neulriil  >\v\y*  (namely,  for  —  hours),  vraminj'  them  ih.ti  if 

1^  dn  not  agjce  10  thi«  tleinand.  neutral  ships  will  not  he  allowed  out, 

ihr  Imperol  Russian  Government  declit>es  all  responsibility  for  the 

aajuencck.' 

*^ICK  seM  to  tier  Britannk  Majesty's  Consul  at  Taganrog  by  the 
Ctnemor  of  that  pl.ice,  with  the  assuranrc  th.n  every  assiMance 
would  be  .-iflTordcd  10  r*'rei^:n  vessels  of  fricddly  neutral  powers  on  their 
pttuec  at  llic  respective  [ions,  in  order  that  trade  mi^ht  not  be  lm< 
Kde£  puUbhcd  in  the  Lotuian  Gasttte  by  order  of  the  Briiish 
Fordirii  Office,  May  I7i  1S77  : — 


206 


INTEKNATIONAL  LAW. 


S  22.  Although  it  is  theduty  of  a  bcMigcrcnt  Sialcl 
restitution  of  the  property  captured  withiix  the  territori 
diction  of  a  neutral  State,  yet  it  is  a  technical  rule  of  tl 
court  to  restore  to  the  individual  claimant,  in  such 
only  on  the  application  of  the  neutral  Government 
territory  was  violated  in  effecting  the  capture.  Tlii! 
founded  upon  tht;  principle,  that  the  neutr-i!  State  al 
been  injured  by  the  capture,  and  that  the  hostile  etainn 
no  right  to  appear,  for  the  purpose  of  suggesting  the 
dity  of  the  capture.  He  must  look  to  the  ncutr.il  i 
nicnl  for  redress  of  the  violation  of  the  right  of  a^Ji 
that  government  is  bound  to  effect  a  restitution,  <m 
indemnity  for  the  injury  suffered.  This  claim  is  ustia 
ferred  by  the  ambassador  of  the  neutral  State  in  the  i 
country,  to  the  prize  court  before  which  the  captured  p 
is  brought  for  adjudication.'  M 

{TroHslatioM.) 

'Approved  by  the  Commander  of  tlie  Odessa  Military  Depart 
April  13,  1877.  ^ 

*  From  th«  liinc  of  the  dcclnrntion  of  w&r,  1 2('z4  April  (877,  toi 
of  and  the  departure  of  vessels  from  ihe  port  of  Odessa,  from  1 
the  Dnieper,  and  from  the  lloug,  die  Straits  of  Keitch,  and  lh< 
Sebaslopol,  arc  ordy  permitted  sabjccl  to  the  followinK  conditiof 
aic  not  provided  for  by  maritime  imcmaiional  law,  biii  which  mv 
sarily  ari»c,  now  th.it  hnrbours  Arc  protected  by  barring  tiicm  wii 
the  piissflgc  ihnuixh  which  is  kept  .ibsohitcly  secret : — 

'  I.  Kvcry  vessel,  on  arrivint;.  must  slop  outside  the  line  c 
Russi.m  otficeni  with  a  crew  will  >:o  and  meet  her  ;  they  wiU  assu 
mand  of  the  s;iid  vessel,  and  navicaic  her  in  the  hiirbour,  aiftc 
satisfied  themselves  that  tltc  ship's  papers  arc  in  iricutiir  order. 

'2.  Thccaptnin  of  the  said  vessel  shall  engage, in  writing,  on 
himself  and  his  crew  and  passengers,  that,  while  [lasting  thr< 
line  of  lorpedues,  nu  peisun  shall  rcmiiin  on  the  brid){c,  or  watdi 
pori-holci  or  other  openin^ih  the  course  followed  by  the  slUp. 

'  3.  The  same  rule  shall  be  enforced  when  merchantmen  ault 
bnur,  that  is  to  say,  a  Russian  officer  xnd  crew  shall,  in  coniocn 
Ankles  I  and  i.  lake  command  of  the  said  vesvels. 

'4-  If  a  man  of  war  should  make  its  appearance  ai  a  spot  •* 
would  be  possible  lo.watch  the  entry  and  dcpitnure  of  vesMht,  the 
atithoriiics  will  insist  upon  ilsretiringio  a  certain  distance  during 
of  lime  sufficient  to  navit^ate  a  vessel  in  or  ouL  Until  this  for 
complied  with,  no  \e^\c\  will  l>c  allowed  to  enter  or  leat^* 

This  declaration  and  notice  arc  of  such  recetit  date  that  It 
pcrmiucd  any  legal  or  official  opinion  to  cmtinaic  on  the 
same.     lIove\*cr,  it  is  submitted  thai  the  Russian  Govcmt 
right  h>'  the  law  of  nation)  to  require  the  voluntary  withc 
hostile  iiuin  of  war,  nor  in  the  citse  of  the  non-witbdravFalof 
assume  immunity  from  all  rcsptmsibility. 

'  The  '  iiulruKO,'  3  Ro^.  31,  note;  (be  'Anne,'  3  IVh 


I  23.  But  if  the  property  captured  in  violation  of  neutral 

lights  comes  into  the  possession  of  the  neutral  State,  it  is  tlic 

li^l  and  duty  of  such   State  to  restore  it  to  its  original 

MMn.     This  restitution   is    generally  made  through   the 

^■CCDcyof  the  Courts  of  Admiralty  and  maritime  jurisdiction. 

,Tttoeiof  the  exercise  of  such  a  jurisdiction  are  found  in  the 

iiitaty  of  English  jurisprudence  as  early  as  the  reigns  of 

Chiites  II.  and  James  II.,  and  are  now  matters  of  ordinary 

occuncnce  in  English  and  American  Courts  of  Admiralty. 

S«h  restitution  is  not  confined  to  captures  within  neutral 

Ju'wdtction,  but  extends  to  all  captures  made  in  violation  of 

■wiiiral  rights,  such  as  by  vessels  which  had  been  armed  and 

|*'P''Pped.  or  had  received  military  munitions,  or  had  enlisted 

or  in  any  other  way  had  violated  the  sanctit>'  of  neutral 

■'torial  Jurisdiction.' 

t  34.  The  power  and  duty  of  tlic  United  States  to  restore 
ir«s  made  in  violation  of  our  neutral  rights  and  brought 
'**  -American  ports,  have  never  been  matters  of  question ; 
"*i  in  the  constitutional  arrangement  of  the  different  iiulho- 
■"*  of  the  American  federal  union,  doubts  were  at  firet 
"'i^ained,  whether  it  bclon{;ed  to  the  executive  govcrnmcnli 
*"'  '^  the  judiciary,  to  perform  the  duty  of  inquiry  into  cap- 
**"**  made  in  violation  of  American  sovereignty,  and  of 
"*kii,g  restitution  to  the  injured  party.     But  it  has  long 

'"JC*"*  Annalrofiir,' £r.  l>*f.  No.  50,  H.  R.  -^indCwg.i  1st  Sess. :  No. 

^^•■wrtA-,  2nd  Ses4. ;  Re^mt  Etr.  ri  /■>.,  tome  vii.  p.  751. 

^,   '^  o  pT)\»ie  person  can  interpose  in  a  case  of  prii«  and  make  claim 

"   '  *^c  twtotation  of  the  c.iplun-d  propcriv,  or  ilie  ffroimd  thai  the 

ir  vxi  made  w-ilhin  neutral  waters.     Wttaiever  clnim  is  made  must 

ocntcd  by  ihe  neutral  n^Uion,  whoie  rights  have  been  inrnnficd. 

a  contui,  by  virtue  of  his  office  merely,  cannot  interpose. — Tb« 

■  :  '^frtgitf,  177. 

the  war,  in  1813,  French  fjisatcs  plundered  nol  only  Knglish 

vciiscis,  but  also  tliQse  of  Spiain,  tortugaJ,  and  of  Lbc  L'nilcd 

a.-  James,  A'^t-.  Hht.  vol.  vi.  *8.  ' 

Wheaion,  EUnt.  Int.  Lain,  pt.  iv.  ch.  iii.  §  12;  Life  tutj  Wtrrkt  of 
-L.  Jtukinu  vol.  iL  p.  727 ;  I'hillimoTC,  On  Inl.  Law,  vol  iii.  §  1  s8 ; 
"**diiie,  l>frvcka  Pab.  Int.,  lib.  1.  lit.  iL  cap.  xvii. 
B_^*W  neutral  ship  captured  on  her  return  from  a  whaling  voyaK*,  and 
)^~'*~^!plc<1  acainsi  under  the  Order  in  Council  respecting  tishine  voyages 
J^*X  >nil  to  iKiris  fftHn  which  the  British  flag  had  been  excluded,  was  dc- 
jj^^^^  10  be  resiored,  the  voyage  hJiving  been  commenced  before  the  Order 
1 1  ■  ur.»i  i&sucd,  uid  the  »hip  having  teccivcd  no  notice  thereof, — The 

*^  •  '.hL.-ards.  175. 

^^^  Diituh  subject  cinnoi  come  before  a  Coiin  of  Prize  10  claim 
y^^lioty  taken  in  a  coiinc  of  trade  forbidden  by  the  laws  of  his  country, 
^^"^dcnuuuioo  ia  such  a  case. — Tbc  '  Etnisca,'  4  Rati.,  463,  n. 
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since  been  settled  that  this  duty  appropriMcly  belongs  to  j 
federal  tribunals,  acting  as  courts  of  admiralty  and 
jurisdiction.  It,  however,  has  been  judicially 
that  this  peculiar  jurisdiction  of  the  courts  of 
gowmmcnt  to  inquire  into  the  v.ilidlty  of  captures  itH 
violation  of  the  neutral  immunity,  will  be  exercised 
the  purpose  of  restoring  the  specific  property,  when 
tarily  brought  within  the  territory,  and  does  not  extend  to 
infliction  of  vindictive  dnmagcs.  as  in  ordinar)'  cases  of  i 
time  injuries,  and  as  is  done  by  the  courts  of  the  captor's^ 
coiintr>'-  The  punishment  to  bo  impuscd  upon  the 
violating  the  municipal  statute*  of  the  neutral  Stale, 
matter  to  be  determined  in  a  separate  and  distinct  pr 
The  court  will  exercise  jurisdiction,  and  decree  n'stilutlo 
the  original  owner,  in  case  of  capture  from  a  bcllig 
power,  by  a  citizen  of  the  United  States,  under  a  commis 
from  another  beltigercnt  power,  such  capture  being  h  viob 
of  neutral  duty ;  but  they  have  no  jurisdiction  on  a  lib 
damages  for  the  capture  of  a  vessel  as  priic  by  the  < 
sioncd  cruiser  of  a  belligerent  power,  although  the 
belong  to  citizens  of  the  United  States,  and  (he  capt 
vessel  and  her  commander  be  found  and  proceeded 
tt-ilhin  the  jurisdiction  of  the  court.' 

§  25.  In  the  case  of  capture  by  an  armed  vessel,  fittedj 
in  tlie  ports  of  the  United  States,  in  violation  of  ncut 
the  claim  by  an  alleged  boti&fide  purchaser  in  a  foreign 
was  rejected,  and  restitution  decreed  to  the  original  ov 
It,  however,  was  decided  that  a  bouA  fide  purchaser.  wi( 
notice,  in  such  a  case  is  entitled  to  be  reimbursed  the  fr 


»  The  United  Stales  t'.  Peters.  3  Dallat  R^  121-131  '•  "he'l 
Pasiora,*  4  Wktdlan  R.,  65,  now  ;  the  ■  Amistad  dv  Rues,"  5  *f  ~ 
385:  the  '  Arroganie  Barcclonts.' 7   Wkfahiit  fi.,  519:  '  La  Nep 
IVkfoion   R.,   loS ;    Glass  :>.   the  '  Better.'  3  DitUaj  R.,  6j, 
McDnnough  v.  the  ■  Mary  Foul,*  3  Ua.'/a.t  R.,  1S8  ;  Waite,  SiMf . 
vol.  vi.  p.  19;. 

The  Courts  of  the  United  States  have  nnjurindictton  to  redfVM.in^ 

Eased  tonaconimittHl  on  the  high  seas,  upan  ihe  propeny  »f  hs  cttb 
y  aciuiser  rcgubrlv  ONnmiisioned  liy  j  foreign  and  friendly  power. « 
where  such  cniisifr  ha^  licrn  litied  uu;  in  violation  of  its  rHTUirality,  Tfet 
courts  of  the  rapior*  are  Ofjcn  for  redress,  and  an  Injured  neuiml  aOf 
there  obtain  indemnity  for  ji  wnmon  or  illirit  ojnurc.  Nor  is  tliejurit 
diction  «f  the  neutral  court  enlnrged  by  the  fiict,  that  the  corpus  vi 
lonffcr  continues  under  the  control  of  the  caHutin?  power. — ^1~ 
'  Estrella,'  4  U^Atat.,  398. 
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he  may  have  paid  upon  the  captured  goods  ;  and  that 
lOCcnt  neutral  carrier  of  such  goods,  tlic  same  having 
ihipped  in  a  foreign  port,  is  entitled  to  freight  out  of 
od3.* 

6.  If  such  property,  captured  in  violation  of  neutral 
lity,  t>c  carried  in/nj  prssidia  of  the  captor's  country, 
ere  regularly  condemned  in  a  competent  court  of  prize, 
lestion  arises  wlicther  tlic  courts  of  the  neutral  State 
Kcrdse  jurisdiction,  and  restore  such  property  to  the 
tl  owoersL  If  the  property  be  found  in  the  hands  of 
ginal  WTong-dcx;r,  it  will  be  restored  by  the  court,  not- 
inding  a  valid  sentence  of  condemnation,  properly 
licatcd.  The  ofTcndcr's  touch  is  said  to  restore  the 
n>n)  which  the  condemnation  may  have  purified  tlic 
ind  it  is  not  for  him  to  claim  a  right  springing  out  of 
n  wrong.'  '    ' 

?.  Illegal  equipment  and  outfit,  in  violation  of  neulrat^ 
^,  will  not  affect  the  validity  of  captures  made  after 

to  which  the  outfit  hud  been  applied  is  actually      Y" 


i 


Samwsiina  Trinidad,'  7    Whtatm  R.,  283 ;  th*  '  Fanny,'  9 
t  A,  6;8. 

e  *  AiTogantr  Darcdonei,'  7  WiutUoa  R.,  496 ;  th«  '  Amistad  dc 
Whtaten  R.,  390. 

ther  an  enemy,  nor  a  neutral  acting;  the  part  of  an  enemy,  can 
TCbtilutitin  of  captiirc'l  i>r<'pdy  <"■  the  ^ole  K'muncl  of  cajtlurc  m 
ra;en.  -  The  'Sir  William  Peel,"  5  (f<j//.  517. 
ares  by  bclligercni  \csscts,  lav\fiilly  commissioned,  aic  alone 
ifom  inquiry  b>-  neutral  couns :  and  it  the  capturing  vessel  claims 
OEcmptcd,  the  coun  should  inquire  and  hatv  proof  of  the  exeoip- 
llbot  V,  lanscn,  {  l>all.,  133. 

e  case  of  pritc,  where  a  neutml  has  ayvi  in  n,  namely,  where  he 
(Ctsion  with  a  right  of  nrtemiim  until  a  certain  aniuuni  ia  paid  in 
caiHnr  utciri  cum  emrt,  and  should  allow  the  amount  nf  such 
It,  where  the  neutral  haN  merely  a/vx  adr<m,  which  he  cannot 
rithout  the  aid  of  n  court  of  justice,  his  claim  mil  not  be  rccog- 
rhc  'Amy  Warwick,"  2  Spra^ut.  15a 
may  occur  in  «hich  a  ncuiral  ship  ihav  be  authorised  bv  the 
"  ts  of  sclf-pfcscn-ation  to  defend  herself  from  extreme  riolcncc 
by  a  cruiser  grossly  abusing  ><«  rontmisMon;  but  in  all 
it  it  her  duty  to  submit  to  ilte   r^plur,  and  rely  cm  Iter 

■  ■- Tind  damaKTS  a^invt  it.— The  '  M;iria,'  1  Rob.,  374. 

>.  whirli  li;id  been  re-cued  by  her  crew  from  the  hands 
\^'.  ..;,t.er,  was  condcnmed  on  the  giound  of  such  resistance. 
Oimatch,'  3  Rtib..  ^^%. 

itru  cannot  be  permitted  to  aver  compulsion  and  durets  of  one 
It  in  just  i (ten ion  of  a  drparture  from  neutrality,  to  the  prejudice 
belligerent  If  he  sustain  a  loss  from  yielding  to  luieh  dure«5. 
bis  reme<ly  from  tbe  bdtigerent  goveremeni  impoilng 
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terminated.  The  offence  is  deemed  to  be  deposited  at  t 
,  termination  of  the  voyage,  and  does  not  affect  future  tran 
■  actions.  This  rule  would  result  from  analogy  to  other  cas 
',  of  violation  of  public  law,  and  has  been  directly  announra 

by  the  United  States  Supreme  Court.' 


L 


1  The  '  Santissima  Trinidad,'  7  IVheaton  R.,  348. 
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CHAPTER  XXV. 


LAW  OF  SIEfiES  AND  BLOCKADES. 

dtrtion  of  intrrrourte  wiih  iibces  besieged  or  blockaded — i- 
ity  to  institute  siegrs  and  bliic)iadc:i — 3.  Distinction  between 
i.  Actual  prescni-e  of  an  adeiitutc  blockading  force — j.  '['em- 
afascBce  pfuducrd    by   accident— 6.   Constnirttve  or  paper 
es — 7.  Ancient  teitl- writers  and  treaties — R.  Course  of  Eng- 
id  Tfance  in  the  u-ars  of  Napoleon— 9.  Their  declarations  in 
ud  i8j6— )o.  Dt  fafio  and  public  blockades— ii.  If  blockading 
be  driven  away  by  SHpcrinr  force— 12.  If  removed  for  other 
13,    If  blockade  be  trregiibrly  tnait^tained — 14.   A  nuritime 
de  does  not  atfect  mtcrior  cofnintiniatiions — 15.  EfTccI  of  a. 
upon    communications   by  sea— 16,     Drench    of    blockade    a 
ttlsct — 17.  f^blic  notilicAtion  charts  parties  with  knowledge 
What  con«tilutfs  a  public  noiiticaiion— 19.  Effect  of  general 
MUincfy— 10.    Caiei   mhich    preclude   a   denial   of    knowledge   -21. 
Wkw  presumption   of  Inou-icdgp  may  be   rebutted— sa.  I'roof  of 
■ml  hwirkt^e  or  waminij— 23.  An  attempt  to  enter— 14.  Incep- 
ttM  of  *Dyaee-~2^  Exception  in  cn»e  uf  distant  voynj;^^— 36.  In 
<Ht  of  d!f  Jaet6  blockadcfr— 37.    \V1)Ctc  presumption   of   intention 
OBMt    be    repelled -28.    Neutral   vessel   entciing   in  ballast — 39. 
Dtdwuions  ol    master — ».    Del.iy    in    obcjing  wnrnioK— 31.    Uis- 
"•    '  of  mming — 31.  When  ingress  is  excused— 3>  Violation  of 
Is  \ri  egies*— u.   \\'hcD  ejn«s  i»  allowed— 35.   l'cn.iJiy  of 
of  Uoclculc— 36.  When  curgo  ijt  excepted  Irom  condemn  u lion 
!^^  Dnmion  of  offence- j8.  Insurance,  how  aflTcclcO  l>r  violatioo 
If  ■UodoulB — 39.  Hautefcuille's  theory  of  the  law  of  l^ockades. 

.  Tti£  sime   law  which   confers    upon    belligerents  the 
tto  capture  and  destfoy  each  other's  pro|icrty  imposes 
ncutraU  the  obligation  not  to  interfere  with   the  proper 
be  of  this  right     Although  as  a  general   rule,  neutrals 
f  continue  their  accustomed  trade   and  intercourse  with 
or  both  of  the  parties  to  .1  war,  there^re,  as  already 
■riced.  certain  exceptions  to  this  rule,  estaotishcd  by  the 
inte  bur  of  nations,  one  of  which  is,  tltat  tlic  neutral  shall 
oxnniantcatc  or  carry  on  trade  with  a  place  or  post  which 
htiiLfitd  or  blockaded.     Grotius  considers  the  carrying  of 
f(jic»  to  a  besieged  town  or  a  blockaded  port,  as  an  offence 
cccdti^y  aggravated  and  injurious  ;    Itynkcrshnck  thinks 
pndiibhioa  b  founded  on  natural  reason  as  well  as  csta- 

r  3 
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bibbed  usage ;  both  agree  that  a  nnitral  so  offending 
be  severely  dealt  with  ;  Vattcl  says  that  he  may  be  Lruted| 
s  public  cflcnty.    The  views  of  these  dutingutsbed  fovailc 
latemational  law  are  fully  concurred  in  by  the  opinioosj 
modem  publicists,  and   by  the  prize  courts  of  all 
The  right  of  a  belligerent  to  invest  the  places  and  pom  ( 
enemy  so  as  to  entirely  cxdudc  the   commerce  (othe 
lawful)  of  neutrals,  during   the  continuance  of  the  in 
mcnt.  is  undoubted,  and,  however  serious  the  gricvanct.! 
one  to  which  neutral  govemmetits    and    their  subject! 
bound  to  submit.     But  a»  this  right  of  the  bciUgcreat  tsj 
exception  to  the  general  rights  of  neutrals,  and  bean 
great  s(:vcrit>*   upon    their   interests,   its   excrdsc  is 
watched  with  peculiar  jealousy  in  order  to  prevent  its 
sary  cvtls  from  being  aggravated  by  a  lax  construction  U I 
laws  which  regulate  its  application.' 

4  S-  The  institution  of  a  siege,  or  blockade,  is  a 
of  sovereignty,  and  must  proceed,  cither  directly  firaa 

'  Grotius,  tie  yur.  Btl.  At  Pat..  lib.  iii.  cap.  i.  j  J ;   Bynker 
Q)urst.  Jut.  Pub..  lib,  L  cap.  li.  :  \'aUei,  Dr^it  dti  Gens,  liv.  liL  <kl 
f  117 ;    the  'Jul^w  Maria  Schrotder,*  3  Rai^    147;   the  'Ha*^ 
6  R06.,  jS. 

The  BniSMlt  Conferencr,  1874,  directs  that  fortifi?d  phc«  are  1 
liable  10  be  besieged.    Townsi,  agglomerations  or  houses,  or  viU 
which    are  open   or  undefended,  cannot    be  ;ittackcd  or   bocnl 
An.  1;.     Itut  if  a  town  or  foTtreii,  agtclomeraiion  ni  houses,  or  \m 
be  de^nded,  the  commander  of  tbe  atui(J:inx  forcet  should^  befoie  1 
mencing  a  txKnbardincni,  and  excepi  in  the  case  of  surpritc,  do  all  f 
power  to  warn  the  authoriiies.     Art.  16.     !n  the  like  case,  allni 
steps  should  be  taken  to  spare,  u  far  a;  possible,  buildifus  de 
religion,  arts,  sciences,  and  cliarity  hospitals,  and  places  wMiei 
wounded  aiT  collccied,  on  condition  th:n  ihci*  are  not  used  at  the 
time  for  mililar\-  ptirposes.     It   ii  the  duly  of  the  besieged  to  ic 
ihete  buildin);»  by  special  visible  sij^ns  to  be  nniiAed  l>ctorehand 
besie^ied.    Art  17.     .A  town  taken  bv  sionn  thxil  no!  be  gi^-cn  upi 
victoriou*  troops  Vi  plunder.     Art.  1^. 

TTie  French  miliurj'  law  {Art.  ai8)  'condemns  to  capital  punb 
every  commandant  who  gircs  up  his  place  o-iihoui  having  fort 
besiegers  to  past  by  the  slow  and  successive  stages  of  a  sle^e,  and  ' 
having  repylied  at  leatt  one  a.isauli  on  the  body  of  the  (dace  by  | 
ticable  breadtea.'  General  Ulrich,  although  m  defending  Sirasboti 
had  niadc  such  a  defence  as  no  other  general  had  done  tl\rooghour"| 
Frsnco-Gcrman  war  of  1870,  could  not  obey  thin  arl:rlc.  He  could  1 
repel,  or  even  await  an  a.ssauU,  for  it  was  a  physical  impo&iibility  (or  1 
men  to  remain  on  the  ramp.ins  in  presence  i>f  the  humainc  of  tire  Vtlf- 
up  by  the  IVuni.nns-  Nor  dul  any  other  French  general  observe  th* 
article.  A  ide^iphic  communicalian  ran  through  the  trenches  at  Stta*' 
bourg  ;  and  .1I40  between  the  b,ntterie«  at  Kehl,  and  a  church  tower  ddS* 
by,  whence  an  artillery-  officer  watched  each  shot  and  corrected  Or  approm 
therunneiV  aim.— Edwards's  Gtrmatu  in  FnuKt, 
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imeiit  of  the  State  or  from  some  officer  to  whom  the 
hiirity  has  been  expressly  or  impliedly   delisted.     The 
ral  of  an  army,  or  the  commander  of  a  fleet,  in  a  foreign 
untfj',  or  on  a  distant  station,  may  be  reasonably  presumed 
cinj-  witJi  bim  tliis  authority,  as  the  exigencies  of  the  ser- 
icton  which  he  is  employed,  under  the  varying  ctrcumstan- 
of  the  war,  would  often  seem  to  require  its  exercise.     His 
itbority  to  such  cases  is,  therefore,  implied  from  the  nature 
Ihc  service.     Hut  where  the  station  of  tJie  army  or  fleet  is 
wnear  the  government  of  the  bellijjerent  State  as  to  enable 
tiwconimander  to  receive  direct  and  special  instructions,  it 
ixwld  seem    that  the  necessity  of  prcmming  power  in  the 
oficer  docs  not  exist,  and  it  has  been  suggested  by  some,  that 
^  is  tlic  duty  of  the    commander,    in    such    a    case,  if  his 
Authority  should  be  questioned,  to  justify  his  acts  by  express 
proof  of  the  instructions  of  his  government.     The  weight  of 
authority,  however,  is  in  favour  of  the  rule  that  a  neutral  indi- 
vidual LI  never  at  liberty  to  impeach  the  regularity  of  a  st(^ 
ot  blockade,  othenvisc  valid,  by  questioning  the  authority  of 
the   officer  by  whom  it  was  established  or  is  enforced.     The 
officer  is  undoubtedly  answerable  to  his  own  government  for 
*>y  inrgular  or  unauthorised  acts,  but  so  long  as  they  arc 
*<to  of  legitimate  hostility,  it  is  not  open  to  a  neutral  State 
^f  »ts  subjects,   under  any   circumstance,   to  dispute   their 
vilidjtj'.    The  orders  of  his  government  arc  known  only  to 
"•^t  government  and  the  officer,  and  cnnnot  be  inquired  into 
"y  third  parties.     If  he  has  acted  without  orders,  and  his  acts 
^  Subsequently  adopted  and  r.itified,  such   ratification  sup- 
P"es  the  want  of  an  original  .lutliority,  and  precludes  all  fur- 
^"^  inquiry.     But  if  the  act  fa  disavowed  by  the  government 
^*ic  belligerent  State,  or  if  it  can  be  proved  that  the  officer 
*^*«dcd  his  actual  authority,  such  disavowal  or  excess  may 
Urged  as  a  valid  defence.    Where  a  blockade  has  been 
'3^ted  by  the  government,  the  commander  of  the  blocka- 

S     squadron    has    no  discretionary  power    to    extend    its 

_^ts;  and  if  he  prohibits  neutral  ships  from  entering  ports! 

^  embraced  in  the  terms  of  Uie  blockade  he  was  nppointcd| 

^^^  Enforce,  the  warning  is  illegal,  and  no  penalty  is  inairrcc 

^  the  neutral  master  by  whom  it  is  disregarded.' 

.    J  Ditei,   Oh  /nsur/inef,  vol.  i.  p.  646 :   the  '  Itenrurk   wid   Mart 
*f««i,  146  ;  the  '  Kolla;  6  fici.,  366 ;  PhilUmorc,  On  fmf.  Law,  vol 


5  3-  A  siis^  is  a  military  investment  of  a  place,  w  u  »« 
intercept,  or  render  dangerous,  all  communications  Ixtwm 
the  occupants  and  persons  outside  of   the  besieging  imy, 
and  the  place  is  said  to  be  blochtded,  when  such  comntunia- 
tion,  by  water,  is  cither  entirely  cut  ofl"  or  rendered  danjerocfc 
by  the  presence  of  the  blockading  squadron.     A  pbce  imjr 
be   botli    besieged   and  blockaded  at  the   same  time,  or  its 
communications  by  water  may  be  intercepted,  while  tbojcby 
land  may  be  left  open,  and  vtcevfrsA,    Jioth  are  institute)  by 
the  rights  of  war,  and  for  the  purpose  of  injuring  the  eneny, 
and  both  impose  upon  neutrals  the  duty  of  not  interfering 
with    the   operations   of  the    belligerents.     Hut  there  is  on 
important    distinction,  with    respect    to    neutral    commcKC* 
between  a  maritime  blockade  and    a    military  atcgc.     Tli* 
object  of  a  blockade  is  solely  to  distress  the  enemy,  intw-j 
cepting   his  commerce  with   neutral   States.     It   does 
jTcnerally,  look  to  tin;  surrender  or  reduction  of  the  blockadecSj 
port,  nor  docs  it  neces-sarily  imply  the  commission  of 
tilitics  against  the  inhabitants  of  the  place.     The  object  ci(. 
militar)'  .siege  is,  on  the  other  hand,  to  reduce  the  place  bj 
capltulatior,  or  ()therwi.se,  into  the  possesion  of  the  bcsic^c 
It  is  by  the  direct  application  of  force,  that  this  object 
sought  to  be  attained,  and  it  is  only  by  forcible  rcsi.<taiK< 
that  it  can  be  defeated.     Hence,  every  besieged  place  is,  fo' 
the  time,  a  military  post ;  for  even  when  it  is  not  dcfcfld 
by  a  military  garrison,  its  inhabitants  are  converted  into  wl- 
dicrs  by  the  necessities  of  self-defence.     This  distinction 
not  merely  nominal,    but,  as  will  be  shown  hereafter,  le 
to    important   consequences    in    determining    die    r^hts  »1 
neutral  commerce,  and  in  deciding  questions  of  capture' 


\  38S;  the  'Juflfrow  Maha  Schroeder,*  3  Rtti.,  tS4;  Cnmeion  v.  Kti 
3  Kt4app.  K.,  343  ;  Chilly,  ZflW  0/  Aatiuni,  p.  259  j  Riuuehnc,  /'</!:.' 
rni>.  Jul.,  lib.  i.  tiU  ii.  ca(h  )niii. ;  BcUo,  Otrecfsa  l»ternaaanai,  pc  »■  a. 
viii.J  i. 

To  create  the  rifEht  of  blockade  and  other  bcUigcrcm  rii;bt>. 
against  neutrals,  it  t&  not  neccMary  thnt  the  pan)-  claiming  ihcm  !^ 
beat  war  with  a  separate  and  imlcpcndenl  power.  Tin-  panics  tuiC' 
war  nrc  in  tlic  saiiic  predicament  a.s  two  naiiims  who  ent^iigc  in  a  t^^^J 
teat  nnd  have  rccourso  ro  arnu.  .Sec  Priic  Oues  (ieicrmiiied  ia  **•% 
Suptcmc Cwirt of  ihc  United  States,  1862;  2fl/*ii-/,635. — Tlic ' BhUian** ] 
V.  United  Sintcs,  1 1  Am.  Law  Refi.,  N.S.,  3J4, 

'  Tlic  '  Stcrt,'  4  A'«5..  66 ;  Ktulxrr,  Droit  dti  Ctnt  AfoJenu,  (  397 1 
HefTier,  Dnn'i  ItttfmalioHal,  5  i  i4- 

Ccneial  L«  Blois,  in  liis  work  Ferl^ficalMtu  in  firxtenct  of  tlU  A* 
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$  4.  It  is  now  a  well-settled  principle  of  international 
[imdencc,  that  a  lawfjl  maritimi:  btuckadc  of  a  port 
^otics  the  actual  presence  of  the  blcx:kading'  force.  A 
:  proclamation  or  nutificatiun  of  one  belligerent,  tliat  sucli 
of  the  other  belligerent  will  be  blockaded  at  such  a 
nc.  and  thus  closed  to  neutral  commerce,  is  not  sufficient  to 
titutc  a  legal  blockade  ;  the  force  must  be  actually  present 
[Nte  entrance  to  the  port,  or  sufficiently  near  to  prevent 
lOliinication.  Nor  is  the  mere  presence  of  a  hostile  force 
licient,  of  it'icif,  to  make  tJie  blockade  a  legal  one  ;  it  must 
'only  be  actually  present,  but  it  must  be  large  enough  to 
i'^frnt  communication,  or.  at  least,  to  render  it  dangerous  to 
ftipt  to  enter  the  port.' 

5.  The  only  exception  to  the  general  rule  which  requires 

il pracnce  of  an  adrquatt  force  to  constitute  a  legal 

Je,  is  the  temporary  abs<::nce  of  the  blockading  squad- 


t^rnt  (1865)  stronftly  recommends  that  hollow  projectilM  be  thrown 
nil  points  of  the  interior  of  »  forlificd  place.  'Shell  the  dwelling* 
'V**ys*'*l  '  ■"'hen  the  shflU  fall  in  Ihevarioua  quarters  the  cats- 
are  in  proportion  to  the  dcngil)'  of  the  population.  Death  hovcis 
the  hc^ds  of  all.  Knch  individiul  fccU  thrcAicneil  .is  (o  hif  own 
IKC  annd  thai  of  all  be  hold^  dear  in  the  world,  while  at  any  moment 
y  may  be  dcsroycd  by  tire  ,  .  .  The  Governor  is  made  re- 
iUe  Eoi  all  the  disastcrt  that  occur  ;  the  people  rise  against  him, 
xk  cnrn  troopi  seek  to  compel  him  to  an  tmineui.ile  capitulation.' 
Kent,  Oiw.  en  Am.  Law,  yoL  1.  p.  144  ;  VVlicalon,  £fe/n.  int.  Ltfur, 
,  ch.  iii.  {  18  i  Phillimore,  Oit  Int.  Ijiw^  vol.  iii.  \  1S9 ;  the  '  Dctsey,' 
''.,91;  the  '  Mcrtiirius,*  1  AW.,  S3,  83  ;  ihc  '  Vrouw  Judith,'  1  R'^K, 
Onnlan,  Diplematie  tic  la  AUr,  lomc  ii.  ch.  ix. ;  Haiitcfcvillc,  Des 
in  NtiUra,  IJL  ix.  ch.  i.  j  De  Cussy,  DrsU  Maritinu,  Ijv.  i.  tit.  iiL 

L  knl  blockade  cannot  exist  wberc  no  actual  blockade  can  be  ap- 
L  If  the  b«.icKing  force  cannot  apply  its  power  10  every  point  of  the 
iudcd  Stale,  it  is  no  blockade  of  that  ■{uarler  where  it^  [Kiwcr  cannot 

ooiiiht  to  licar.  An  inlcnial  canal  na^'iifdtiou,  wh«re  no  blockade 
cdoT  could  eiii(i,waihc1d  exempt  from  all  con.scquenccs  of  blockade, 
le  '  Sieri,'  44  fiol>.  66. 

JnAtt  pianicular  circum&tanccs.  a  single  vessel  may  be  adequate  to 
ilan  the  blockade  of  one  poit.  md  co.opcratc  with  other  vessels  i\  the 
'  tone  in  the  Uoclcndc  of  another  neighbouring  port.  Condemnation 
"lingly  (reversing  the  decision  of  the  Vice-Admiralty  Court),  for 
'&  of  a  blockade  »o  mainUinrd.— The  '  Nancy,'  I  Atton,  63. 
lockadingr  »hip»  are  at  lilwny  in  take  a  priie  if  il  tomes  in  the  way, 
■ey  are  not  to  dn:\ic  to  a  ihsuncc,  for  thai  would  be  a  de-scrtion  of 
dotjr  oTblnekade.— '  La  Mdanie,'  2  Dadstm,  130. 
NSC  are  two  sorts  of  blockade— one  by  the  simple  fact  only,  the 

by  a  DodficatKm  accompanied  with  the  facL— The  '  Nepiunus,' 
.,171. 

pforlamatkin  by  a  Commander,  wilhotH  an  actual  tDvestmentf  will 

iDttitute  a  legal  blockade.— Tlic  '  Betsey/  I  /'a*.  93. 
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ran  prodDced  by  accident,  as  in  the  case  of  «  storm. 

cidcntal  remtwal  of  blockading  force,  if  it  be  oalyj 
Very  short  time,  does  not  suspend  the  kgal  opcratioa 
blockade,  and  an   attempt    to    talce   advuita^  of  sudl  i 
accidental  remoi-al  ts  regarded   m  a  fraiidulctit  attcmptl 
break  the  blockade.    But  if  tlic  blockadti^  forces  should! 

tte»d  or  injured  by-  the  stonn,  as  to  be  unable  to 

tiL-ir  5tatinnA  without  rcpains,  and  withia  a  rea»mabk 

the  blockade  will  be  considered  as  terminated,  in  the 

manner  as  if  the  blockading  squadron  had  been  drntn 

bj-  a  sapcfior  force  of  the  enemy.     Some  ports  are  wbjf 

Jsuch   periodical   storms  during  one  or  more  monthi  ^\ 
year,  that  any  blockading  squadron  is   obliged  to  learei] 
station,  and   seek  refuge  in  some  other  harbour  till  tlic : 
of  storms  is  passed.     In  such  cases  the  li^al  opcrati04i  i 
blockade  is  suspended.     It  should  be  remembered, ' 
that  some   text-writers  do  not  admit  this  exception  off 
temporary  and  accidental    absence  of  the  blockading  fa 
They  say  that  the  blockade    is   not  mere  theory,  bat 
material    result    of  a    material    fact    (rAuifat   mafA-itI 

I  fait  mat/rid),  and,  consequently,  cannot  exist  In  the 
of  that  fact    That,  therefore,  the  blockade  must  be 
as  raised  the  moment  the  blockading  force  is  removed,] 
matter  whether  the  absence  is  for  a  long  or  short  pcric 
whether  produced  by  accident,  by  storm,  or  by  an  of 
force.* 

§  6.  A  eenstru£Hv€,  or,  as  it  is  sometimes  called,  a 
blockade,   is   one   established  by  proclamation,   without 
actual  presence  of  an  adequate  force  to  prevent  the  entr 
of  neutral  vessels  into  the  port  or  ports  so  pretended  to] 
blockaded.     In  other  words,  it  is  an  attempt  on  the 

I  one  belligerent,  by  mere  proclamation  and  without  posse 
nr  if  possessing,  without  using  the  means  of  establishi 
real  bltKkadc.  to  close  the    port  or  ports  of  tlie 
belligctent  to  neutral  commerce.     Can  such  fictitious  or  pap 
blockades  rvndcr  criminal  tJic  entrance  of  neutral  vessels  inW 
ports  so  pnxtaimcd  to  be,  but  nut  actually,  blockaded  ?    If  A 


I 


»  The  •  Colwmbi*.'    t    R^-*.,    Kj 
MIotTiiunc'A  ^' 
MiU'u  Stbtixvl. 


the  •  Trihctcn.'  6  Ri*i.,  (t\  ;  <» 
I  nikc.'  I  Ro6..  73 :  die  '  Juffinrt 
:.  U.  Iiu.  Co..  7  J^MlU., 
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imcR  paper  prtxrlamation  ts  equally  as  efficacious  in  war  as 
Ibc  largest  and  most  jKmtrfuI  fleets.' 

}?.  The  ancient  text-writers  all  agree,  that  a  blockade, 
wKdi  does  not  really  exist,  but  is  merely  declared  by  procla- 
■tttion,  is  not  sufficient  to  render  commercial  intercourse 
wiiinful  on  the  part  of  neutrals.  Grotius  forbids  the  carrying 
of  anything  to  'a  town  actually  invested,  or  a  port  closely 
wocJcaded;'  and  Bynlcerslioeic  evidently  concurred  with 
wotius.  in  requiring  a  strict  and  actual  siege  or  blockade, 
as  where  a  town  is  actually  invested  with  troops  or  a 
closely  blockaded  by  ships  of  war  {oppidum  cbsasuM, 
r^''*t»s  clautos).  This  is  shown  from  his  remarks  upon  the 
*Wo\i3  decrees  of  the  States-General.  The  general  practice 
^l^tJiQ  Continental  powers  accorded  with  the  opinions  of  these 
"iteis.  In  the  convention  of  1801,  between  Great  Britain 
^  Russia,  intended  as  a  final  adju.stment  of  the  disputed 
'O  ts  of  maritime  law  which  had  given  rise  to  the  armed 
*Fality  of  17S0  and  1801,  the  general  law  of  nations  as  to 
constitutes  a  blockade  is  vcr>'  correctly  expressed.  The 
<]  article,  section  fourth,  of  that  convention,  declares  : 
^at  in  order  to  determine  what  characterises  a  blockaded 
~t,  that  denomination  is  given  ou/y  whrrg  tiure  is,  by  the 
(Position  of  the  power  which  attacks  it  with  ships  stationary 
wfficiently  near.  rt«  nnjfnl  danger  tit  tn/cring.'  The  same 
nilion  of  a  blockade  is  implied  in  llie  previous  treaties 
't'vpeen  Great  Britain  and  the  Baltic  powers  and  In  that 
1794,  with  the  United  States.  In  1804,  instructions  were 
i.t  by  the  Board  of  Admiralty  to  the  naval  commanders 

*  The  '  Betsey,'  1  Rob.,  92 ;  the  •  Mcicurius,'  1  Roi.,  S4 ;  Redaie, 
'f^rrA^i,  HitSorical,  tic  vol.  ii.  p.  16  ;  Pisioyc  et  Duverdy,  Traiii  dti 
*~^i.  tJL  *i.  ch.  ii.  5  3  ;  HciTttr,  /froi'/  Inuntatimal,  |  157, 
_  y'ith  nr5|jcci  10  Mock^c,  though  the  law  remains  tiDollcred,  the 
^f™caiioo  of  it  in  praaic«  has  Iwcn  vcrj'  iiinch  .^ItcTrd  by  the  introduc- 
'■*  of  steam  Jiower.  A  (>ort  niusl  Iw  stncily  bliKk.iilcd ;  bill  for  th* 
"^Pt^SCt  of  bloclcacie  two  or  lhrv«  ticam  ve«seU  mi[rht  now  be  ns  cltcctivc 
*^*eniy  cailiag  veM«ls  were  formurljr.  {^iec  I'arliamcnury  Ochatcs, 
•jSeofLor^s,  M»y  r6,  1K61.) 

A  Uodude  is  not  (o  b«  extended  by  construction.    The  moulli  of  the 

'  *^^- -fir  WM  not  included  in  the  blockade  of  the  ports  of  the  Southern 

'  on  f<»ot  by  the  Fedcrjl  CovemmenI,  durtHj,*  the  Lite  American 

nttt  ',  and  neutral  commerce  with  Mat^nionis,  a  neutral  towit  on  the 

idc  of  the  river,  cxocpt  in  conlrjband  dcsUncd  lo  the  ciiciiiy, 

y  free-     Stmtlf,  a  l>eltiger«nl  cannot  Uock^dc  th«  mouth  of  a 

1  oi-'cupicd  on  one  bank  by  neutrals  with  complete  rights  of  navik'a- 

Thc  •  Pelcthoff,'  j  »>//.,  j8. 
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and  judges  of  the  Vice- Admiralty  Courts,  not  to  coMifc 
any  blockade  of  the  French  West  India  islands  as  cxistn^ 
unless  in  respect  to  particular  ports  whicli  were  (KiM'h 
invfst<d? 

%  8.  But  in  the  course  pursued  by  the  belligerents  in  cb 
wars  of  the  French  revolution  and  empire,  and  in  the  Britii 
Orders  in   Council,  and   Napoleon's  retaliatory  dccrecitt 
attempt  was  made  by  England  and  France  to  annul  the  irdl-, 
established  rule  of  blockades,  and  to  close    the    poitsilJ- 
coasts  of  a  whole  State  to  neutral  commerce,  by  simple  pv 
clamations,  and  without  the  slightest   pretence  of  an  3<tud 
blockading  force.     The  United    Stales  constantly  proicrtHl 
against  this  proceeding,  and  contended  for  the  rule  of  inls* 
national  law  as  laid  do«Ti    by  text-writers,  that  no  port  « 
coast  could    be  regarded  as    blockaded  without   the  adidl 
presence  of  a  sufficient  force  to  prevent,  or  at  least  to  fctidcf 
dangLTons,  any  attempt  of  the  neutral  to  enter.     It  1$  (i* 
necessary  to  here  repeat  the  various  discussions  which  pnr 
out  of  these  events,  as  the  powers  which  then  attempted  tt> 
establish  this  new  and  absurd  rule  of  international  law  h»^ 
now  entirely  abandoned  such  pretensions,* 

•  De  Cussy,  l>rait  MaHtinu,  Ilv.  i.  ch.  vii. ;  Ulieaton,  Hitt.  Ln^ 
Nations,  pp.  138-145;  Whcalon,  EUm.  Int.  Imv/,  pt.  iv.  ch.iii.irf; 
Groiius,  de  Jur.  BeL  ac  Pac,  lib.  iii.  cap.  i  §  5 ;  Bynkcrshock,  I?**** 
yur.  Pub.,  lib.  i.  cap.  xi. ;  IlaulcfcuiUr,  D<s  tiAthtu  Nemtru,  tit  •- 
ch.  V.  %  1. 

The  l*rc»iclcnt  of  ihe  United  States,  in  time  of  war,  has  ilic  po**'-' 
by  virtue  of  tlie  ccnsiimtionat  amhonty  conferred  upon  him  a»  «** 
inn  nil  cr- in -chief  ikf  the  army  Ami  navy,  lo  iiiHitute  and  aecbje  a  \AoAMi^ 
—The  '  Tnipic  Winil,'  14  Imu/ Kff.  .V.S..  J44.  ^ 

Tlie  prociam.ition  of  the  >*residert  of  May  12.  1862,  not  or-Jy  "'^''^^ 
the  blockade  so  far  as  to  let  in  vesseb  duly  licensed,  but  wiurely  rii**^ 
the  blockade  of  the  pons  therein  named,  as  rcspcaed  nentrus.    1*?!" 
proviso  respecting  iIil-  Ucence  n-as  consiiued  to  be  a  regulation  of  ti*''* 
Willi  placrs  in  ihc  military  possession  of  the  GovernmcnL — The  '  AU****" 
15  J^w  Rtp.  i\.S.,  66j,  ,^-m* 

•  In  1S04  Napoleon  Usucd  directions,  framed  by  him^lf,  for  the  g^^' 
provemeiit  of  hii  fleet  in  HwM  water.  He  begnn  by  conipLiining  thai  t*^^ 
enemy  should  be  permitted,  with  so  few  iliipj.toblock.ide  so  LarS'  t***^^ 
as  lie  one  in  the  port.  He  ordered  the  ilnps  to  <fft\  underirO{;b  ci*^^^ 
day,  as  well  to  exercise  ihe  crews  as  to  harass  the  Ilritlsh,  and  6mKtr  ^-^^I 
passage  of  the  doiiUa  cominj;  from  Audicrne  ;  that  100  soldiers  shmiliL  ""^ 
placed  on  board  each  ship  of  the  line,  and  who,  bcsidei:  being  Meiu-***" 
at  the  guns  and  »bout  the  rigging  and  sails,  were  to  row  in  the  sfig^^^ 
launch.  Wemiutnt  were  to  be  given  to  nios«  who  excelled  in  tl»<~ 
matters  ;  and  nothing  that  could  ewile  the  emulation  of  either  nolJie*^ 
sailors  Appears  to  have  been  overlooked.  I^\er>'  &hip  of  the  lice  wa9  ' 
be  provided  with  a  quantity  of  36-pound  shells  for  her  lower  butery, 
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9.  At  the  commencement  of  the  war  between  the  Allies 
Kussia,  in  1854,  France  and  Kngland  declared  their 
tioR  to  'maintain  the  right  of  a  belligerent  to  prevent 
lis  from  breaking  any  effective  blockade  which  may  be 
Jished  witJi  an  adequate  force  against  the  enemy's  ports, 
3Urs,  or  coasts.'  This  declaration  was  a  virtual  conccs- 
OB  the  part  of  these  powcrTul  maritime  nations  of  the 
iljty  of  constructive  or  paper  bl(»:kades,  for  which  they 
formerly  contended  ;  but  it  was  regarded  as  defective,  in 
lifthcr  defining  what  should  constitute  an  effective  block- 
Bran  adequate  blockading  force.  Moreover,  the  dccla- 
\  was  in  form  a  mere  temporary  order,  and  not  as  a 
Hised  and  subsisting  law  of  nations.  But  the  declara- 
irf  the  plenipotentiaries  of  France,  Great  Britain,  Russia, 
rta,  Prussia,  Sardinia  and  Turkey,  on  April  l(^  1856, 
£  Conference  of  Paris,  removed  all  doubt  on  this  point, 
uwuncing  in  the  fourth  proposition  or  principle  that 
Icadcs.  in  order  to  be  binding,  must  be  effective ;  that  is 
•,  maintaitud  by  a  /aree  sufficieni  really  to  prevent  access 
e»ast  of  the  en^my'  This  proposition  was  approved  by 
nitcd  States,  and  has  been  adopted  by  the  other  nations 
iropc.  There  is,  therefore,  very  Utile  danger  of  its  ever 
being  disputed  as  an  established  principle  of  intcr- 
lal  jurisprudence.' 

\0,  Blockades  arc  divided,  by  English  and  American 
:i8ts,  into  two  kinds :  1.  A  simple  or  de  faeto  blockade, 
,  A  public  or  governmental  blockade.  This  is  by  no 
)  a  mere  nominal  distinction,  but  one  that  leads  Co 
:al  consequences  of  much  importance.  In  cases  of 
c,  the  rules  of  evidence  which  art:  applicable  to  one 
if  blockade,  arc  entirely  inapplicable  to  the  other ;  and 
\  neutral  ves^l  might  lawfully  do  in  case  of  a  simple 
ide,  would  be  »uf7ictcnt  cause  for  condemnation  in  co.'se 
ienul  blockade     A  simple  or  de  facto  blockade 


1 


niULlo  be  taughr  how  to  lire  (hem  odfwtth  e/Tect.    Thr  captains 
dered  not  10  cjuii  their  vessels  to  %ts  on  tJiore,  and  even  ihe  com- 
4n-ch)cf  was  not  allowed  lo  lodge  elsewhere  than  on  board  his 
ptei.  Sav.  Htst.  vol.  tii.  p.  21ft. 
riUinore,  On  tnt.  La'tv,  vol.  iii.,  appendix,  pp.  850^  851  :  Onnlan, 

Je  ia  Mer,  tome  \l,  apjiciidice  special ;  Pistoye  el  IDuverdy, 
"  rs,  liL  vi.  ch.  V.  5  2  ;  Hefiier,  Ifrvit  f»Umaii9Hat,  5  157  ; 

Vrids  Huloriqite,  co.  xlii 
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is  cottstihitcd  merely  by  the  fact  of  an  invxstmcat,  and 
out  any  iicces»ty  of  a  public  notification.    As  it  ahaeai 
Cram  factJt.  it  ceaae<  when  they  tennuiate ;  its  exiiteacc  i 
therefore,  in  all  cases,  be  established  by  dear  and 
evidence.     I'he  burthen  of  proof  is  thrown  upon  tbe  < 
and  they  arc  bound  to  ahovf  that  there  u-asan  actual 
at  the  time  of  the  capture      If  tlic  blockading  ships 
absent  from  thc-tr  stations  at  the  time  the  alleged 
occurred,  the  captors  must  prove  that  it  was  accidottal,  i 
not  luch  a^    absence  as  would  dissolve  the  blockade 
puhli/:,  or  governmental   blockade,  is  one  where  the 
men!    is   not   only  actually  established,    but    where 
public  notilication  of  the  fact  is  made  to  neutral  powcrel 
tlic  government,  or  officers  of  State,  declaring  the  bV 
Such  notice  to  a  neutral  State  is  presumed  to  extend  taJ 
its  subjects  ;  and  a  blockade  established  by  public 
presumed  to  continue  till  a  public  notification  of  its  cxptr 
Hence   the  burthen  of  proof  is  changed,  and  tlie  ca[ 
party  is  now  bound  to  repel  the  legal  presumptions 
liim    by   unequivocal    evidence.     It    would,    probably, 
be   sufficient   for   the    neutral    claimant   to  prove   tliat 
blockading  squadron  was  absent,  and    tliere  was  no 
investment  at  the  time  tlie  allied  breach  took  pboej^ 
mu&t  also  prove  tliat  it  was  not  an  accidental  and  tcr 
absence,  occasioned  by  storms,  but  that  it  arose  from 
which,  by   their  necessary  and  legal  operation,  raised ' 
blockade. ' 

I  1 1.  Where  the  blockading  squadron  is  driven  aw-ay  I 
its  station  by  a  suijerior  force  of  the  enemy,  llie  interrui: 
opcmtcs  as  a  legal  discontinuance  of  the  blockade,  and 
renewal,  the  same  measures  arc  necessary  to  bring  it  to 
knowtediie  of  neutrals,  cither  by  public  declaration  or  by  i 
notoriety  of  the  fact,  as  were  legally  requisite  when  it  Ml 
first  established.  It  is,  in  effect,  a  new  blockade,  and  not  th^ 
continuance  of  the  old  one.    The  reason  of  this  is  obviooaj 

I 
I 

■  Wliwtoo.  AiVM.  /«/.  Zinc,  pL  iv.  ch.  iti.  ^  38;  the  •NeplviMlj 
A'.,  I  A'^.,  170;  Uic  'llciwy,'  I  Aw*.,  \\t  ;  (he •  Chriaina  MaiffartU* 
6  A?<A,  63;  lliD  'Viow  johann.!,'  2  K»i.,  rwjj  Iliter,  On  fnstinma 
vol.  I.  f))k  649,  6(0:  rhillitnorc.  Oa  Jnt.  Atfa>,  vnL  iti.  %  iqo;  ih 
■  Meioiiiu*,'  I  A;'*..  Hj  ;  tlic  •  NcplunuV  //.,  2  A«*.,  1 10  ;  ihc  '  \Ve!wut 
VAii  I'llLitr,'  3  And..  I  jov  (-►floliiti,  iHptaatatie  ilSr /a  l^er,  \avnt  11.  ciLI 
1  UuicfcuUle,  tHi  SiUioiu  Stmtus,  Wx.  ix.  ch.  v.  f  a. 


CR.XZV.  SIEGES  AND  BLOCKADES.  221 


The  raising  of  the  blockade  by  a  superior  force  of  die 
effects  a  material  change  in  the  relative  circumstances  at  iht 
war,  and  a  new  course  of  events  arises  which  may  kad  lie 
government  to  make  a  very  different  dispositiffli  of  its  huact- 
ading  force.  It,  therefore,  introduces  a  new  and  diaenait 
traiD  of  presumptions,  in  favour  of  the  onlinaiy  faeetkim  of 
commercial  intercourse.' 

!  12.  A   blockade    is   dissolved   by  the  icnMnral  <£  tix 

blockading  force  for  a  different  service,  altbou^  the  remii-ai 

should  be  a  temporary  one.     Even  where  oii]>-  a  pcetjat  -x 

the  roTte  is  ordered  away,  the  legal  effect  is  the  saiat.  jaijism 

the  force  that  is  left  is  competent,  by  itsdf,  to  rwj'T-.-.^'-^  aac 

enforce  the  blockade,  by  its  ability  to  prCTTBt  aZ  casszsmnisr- 

tions.    But  the  blockade  is  not  considered  as  msec  -"Ttrr- 

some  of  the  passes  of  communications  are  kfi  an^issosd  ^*^ 

•'pen  by  the  temporary  absence  trf  some  of  the  sh^  to.  aaa- 

'%  Suspicious  vessels  which  had  ^tproodieii  de  £u:oa^sc 

P'^'t ;  for  the  service  in  which  sucb  ships  a:^  cskkwsi  s.  i. 

necessary  part  of  the  duty  they  are  appointed  so  r^^rfa'TT  at«c 

ffteir  absence  is  justly  regarded  as  acckie=::ral  V>*  ^ac  -an- 

■^uced  by  stress  of  weather;   they,  bomens^  ac»  znami  ii 

resume  their  station  with  doc  dJIigmce.  st  •■joerw^:  tiear 

prolonged  absence  would  lead  to  the  bxnzjct  -tsi-  ta^rr  atz. 

^n  detached  as  cruisers,  and  the  buxkafe  ie  rMffl*isT»:i  js 

"SF»ended.' 

S  13.  A  blockade  is  also  dissoireii  5k- rsearasi  iiffliincsri -w 
"  improper  relaxation  of  the  appiacara-ji  'x  :ae  brjccaiin^ 
""<^«  to  the  purposes  intended.  Tac  nes-:  jr-anct  -j  iu 
'^«^uate  force  is  not  sufficient  to  cnoacniK  sac  nsmnar  i 
-*^:kade,  but  its  application  ic&a  fae  a-jiaaac  scbi  uBjrjriL 
l^revent  all  communicatkm  with  tac  irj-:  i  hcvmci  X 
'~^:iugh  motives  of  civility,  or  odier  czamaezsdiiaM.  x.  ^.nat, 

j^    Wheaton,  EUm.  Int.  Lwm,  pc  hr.  tx    u.   J   SI     -Js^   "-i-e-- 
'^«*.,6s;  the  'Hofiimng,'6  A4,  (12:  X^lUaa.',   «nA.'i  V'™^ 

-    "*  The  'Nancy,'  i  Act. -«^  57_:  Ae  - £a^    :  y.-  >    ^     '^.n^f. 


-^^.  fl!f  /a  ^er,  tome  iL  ch.  ix. ;  Philiiiinn^    -«  «-    ^_ 
"^^^    'Rolla,*6iP(;i.,  372  ;  the'Fox  anrtTdw!rL  -'.e<i   ^    !,'.  '■* 

Every  vessel  of  a  blockading  sooaitrfui  a  imrm  -»  ««  rf-''-    - 

■*ie  service  to  be  perfbnned,  and  die  :a»»i-w»»!s  bar   w  ■-"jT"*'^ 
flulfiUed  unless  tie  contnrr  be  pnn«:   T*.  3^^  ^(^^11 
^^  to  joint  associatioiis,are«)erpran  mugstslmn  —  tririaii 
■*>«sei»  owned  by  mdmdmb.— TW  ''.Aa^o,  tiafimf  >w  -^  .^ 
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allow  ship?,  not  privileged  by  law,  to  enter  or  depai 
gularity  may  be  justly  held  to  vitiate  the  blockade,  u 
necesaarity  tends  to  deceive  other  parties.  Where  some  i 
sulTered  to  pass,  others  will  have  a  right  to  infer  thit  I 
blockade  is  raised.  To  justify  this  pre«\imption,  hown 
there  must  be  repeated  instances  of  an  improper  relaxao 
for  one  or  two  cases  would  hardly  be  deemed  suflkietlt 
warrant  the  belief  that  the  legal  restraint  on  n< 
mercc  had  been  wholly  removed.' 

S  14.  A  legal  blocliade  can  only  exist  where*' 
force  can  be  applied  ;  hence  tlie  legal  effect  of 
blockade,  not  accompanied  by  a  military  investment  on  b 
applies  only  to  a  direct  communication  by  sea.  and  to  vea 
sailing  from,  or  immediately  destined  to,  the  blwkadcd  p 
and  cannot  be  construed  to  prohibit  the  conveyance  of  artj'c 
not  contraband  of  war,  to  or  from  the  blockaded  port, 
interior  communications.  A  blockade  can  never  be  ac 
plctc  investment  of  a  place  unless  its  force  can  be  appUed 
every  point  by  which  a  communication  may  be  carried 
It  is  true  that,  by  this  construction,  a  maritime  blockad 
usually  imperfect,  as  a  complete  investment,  but  this  Im 
fcctron  arises  from  the  nature  of  the  force  applied  ;  it  b 
universally  conceded  tliat  the  extent  of  legal  pretensions  < 
blockade  is  unavoidably  limited  by  the  phj^-sical  impossib 
of  applying  ships  to  obstruct  communications  by  land, 
conveyance  of  goods  through  the  mouth  of  a  river  tu 
blockade,  for  the  purpose  of  being  shipped  for  cxportai 
Is  regarded  as  a  breach  of  blockade,  it  being  perfectly  ii 
njficant  whether  this  was  efTccted  in  large  or  small  VM 
Thus,  goods  shipped  in  a  river,  having  been  previously 
in  lighters  along  the  coast  from  the  blockaded  port,  with 
ship  under  charter-party  proceeding  also  from  the  blockj 
port  in  ballast  to  take  them  on  board,  were  held  U^ 
confiscation.'  flj 

115.  It  might  be  inferred,  by  parity  of  reasoning,  UiaPI 
a  port  is  under  a  military  siege,  neutral  commerce 


'  Duer,  Om  Inmraiue,  vol.  i.  p.  654 ;  Jacobsen,  Sr^reht,  p. 

*  Wbeaioo,  Elem.  Int.  Law,  pt.  iv.  ch.  itL  §  28  ;  the  '  Sti 
65;   the  *Jonge   Pieter.'  4,  Jioti.,  83:    the  'Ocmb,'  3   JPa*. 
■  Mnria,'  6  Ri>6.,  301  ;  the  '  Charlotte  Sophia,'  6  Rot.,  204,  note ; 
Droii  laumaiicnal,  §  15$. 
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^lichwfuily  carried  on  by  sea.  through  channels  of  comniuni- 

loiion  which  could  not  bt  obstructed  by  the  forces  of  the 

besieging  army.     Rut  such  inference  would  not  be  strictly 

omxL.  for  the  difference  between  a  blockade  and  a  siege, 

ii  tbeir  character  and  object,  have  led  to  a  difTcrencc  in 

die  rates  apph'cablc,  in  the  two  cases,  to  neutral  commerce. 

AltbMjgh  the  legal  effect  of  a  siege  on  land,  that  is,  a  purely 

ffiilirary  investment  of  a  naval  or  commercial  port,  may  not 

he  sn  entire  prohibition  of  neutral  commerce,  yet  it  docs  not 

loire  the  ordinary  communications  by  sea  open  and   unre- 

fticted,  as  a  purely  maritime  blockade  leaves  the    interior 

*wnmunicatioii3  by  land.     The  primary  object  of  a  blockade 

■^.isuc  have  already  said,  to  prohibit  commerce  ;    but  the 

priinaiy  object  of  a  siege  is  the  reduction  of  the  place.    All 

•fiteis  on  international  law  impose  upon  neutrals  the  duty 

"'lot  interfering  with  this  object     To  supply  the  inhabitants 

^  the  place  besieged  with  anything  required  for  immediate 

_  ■*^  soch  as  provisions  and  clothing,  might  be  giving  tlicm 

*'''  to  prolong  their  resistance.     It  is,  therefore,  a  clear  dcpar- 

''**:    from  neutral  duty  to  furnish  supplies,  even  of  possible 

■'^ity.  to  a  port  in  a  state  of  siege,  although  the  communi- 

^>on  by  sea  may  be  open.     It  would  be  a  direct  interference 

'"  tlTc  war,  tending  to  the  relief  of  one  belligerent,  and  to 

"*^     prejudice   of  the  other ;    and  such    supplies  arc  justly 

''*^**ed  contraband  of  war,  to  the  same  extent  as  if  destined 

**    the  hnniediate  use  of  the  army  or  na\'y  of  the  enemy. 

"^r»ce,  although  the  prohibition  of  neutral  commerce  with  a 

P''*~t  bcsi^ed  be  not  entire,  yet  it  will  extend  to  all  supplies 

^?ven  possible  utility  in  prolonging  the  sieue.' 

U,     *    Duer,  Om  inmramf,  vol  i.,  pp.  656-658 ;  Va«el,  DrvU  des  Cetu, 

*  ftjiidi  vii^i  117. 
|.  ^Whe  penniasioo  of  the  EnRlisIi  king,  ffranied  to  the  cily  of  Brcioen, 
^  ^iehters  Xo  navigate  betvrcen  Ovc  rivers  Jade  ind  \Vc»er  with  innoccni 
J^jWr^ts,  noiwilhiUnding  the  blockade,  was  held  tojustiry  tlie  ponicular 
?^^*T  lit  which  ihc  ibip  was  cngAged.  R«stitglioii  of  ship  and  cargo  was 
i^^^tTtd,  on  payment  of  captor's  cxpcQ»«. — The  *  Maria,*  6  rfj/.,  201 ;  the 
^^Xariottc  Sopiiia,'  iNJ.,  aoA,  n. ;  the  '  lj»«lte,'  Md.,  394. 

■*\  iriiel  iWtincd  for  a  neutral  port,  with  no  ulterior  destination  for 

^^       ilai»,  or  none  by  xa  for  the  cat^,  to  any  block.-idcd  place,  violates 

rr    ^odude.     Hence  iTiule,  during  llie  Livil  W.ir  in  the  Uniied  Sute». 

"Z^-Wttn  London  and  M.iurnoras,  two  itcuiul  places,  the  latter  an  inkntl 

"^^~\  of  Meatko  an<i  close  to  the  Kcdcral  bound.irv  of  Mexico,  even  wllh 

'It  to  ujpplr,  from  Nt;tiiunQras,  ^oods  lo  Ttxai,  then  an  enemy  of  the 

*^^^tal  Scales,  was  not  unlawful  on  the  ground  of  such  violation. 
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16.  The  breadi  of  a  blockade  b  viewed,  in  all 

a  criminal  act ;  this  necessarily  implies  a  criminal  uUcal,^ 
to  constitute  sudi  intent  a  kDowledge  of  the  cxisCenceoCj 
blockade,  and  an  iiucnttan  to  violate  it,  an  ind 
These  ate  sometimes  a  presumption  of  law  wfaich 
not  permitted  to  repel,  in  others,  an  tnfereacc 
probable,  but  in  many  cases  tbey  must  be  shown  by ; 
evidence.  Sometimes  one  will  be  presumed,  while  I 
will  require  positi>'c  proof.  Although  both  knowlc 
intention  must  be  combined  lo  complete  a  criminal  inl 
ts  evident  that  the  questions  themselves  arc  pcffcclly 
aad,  in  any  particular  case,  may  be  governed  by 
rulc!i  of  evidence.  The  judicial  decisions  in  England  < 
the  United  States  have  given  great  precision  to  the  nib 
law  applicable  to  a  breach  of  blockade,  by  the  clc 
their  reasoning  and  the  equity  of  their  illustrations. 
distinguished,  likoh-isc,  for  general  coincidence  and  ha 
Itt  their  principles.' 

I  17.   It  has  been  held  by  the  English  Courts  of  Ada 
that  the  notification  of  a  blockade  to  a  neutral  gc 
is,  by  construction  of  law,  a  direct  personal   notice  to 
inhabitant  of  that  counti>'.  and  that  he  cannot  be  allc 
aver  his  own  ignorance  of  tlie  blockade,  or  otherwise  1 
diet  the  legal  presumption  of  knowledge.     To  allow 
duals  to  plead  ignorance  of  a  blockade  which  had  been  no 
to  tlicir  government,  would  wholly  defeat  the  object  U\ 
^cation.     It  is  true  tliat  the  exclusion  of  this  ev 
operate  with  severity  in  particular  cases ;  but  an  of 
site  construction  would  render  a   notification,  in   the  wc 
Sir  William  Scott,  "the  most  nugatory  thing  in  the 


*  Vol  cftaetofs  vessel  condemned  as  enemy's  |>ropeny  nnd  forati 
tn  h-iiiiii*  «  Mnrlnde,  see 'The  Advixaie,*  Biatekf.,  Pr'.  Cat-,  H2. 
At  ■    •  condemned  for   ihc  iamc  cause,  see  tbe 

*.'■  i\yi    Ihc  'General  C.  C.  Pinckncy,"  it.  17I; 

\t3t  a  cxT^    condemned    for  aticnipt  to 
iWf't  pTDpefTv,  see  the  •  KdwMrd  Harnard."  Bla 
,  •  •  ■  -"H\  coddcmned  for  aiienipt  lu  violjiie  bh 

a»-J  'K  *«*  il>e  '  KichAnl  OUrran,'  s  S^ragit*, 

Vui  ,,i.-ii.i.^i  (or  jui  actual  or  at  tempted  vio 

ol  <  Akfri/,  /v.  C4r.,94,  the  '/ 

\  ix  Koyal,  then  in  the  poss«s 

ihs  ^'MAmI  fcr  nn  aitempl  10  bfeakj 

taipciuilu  gf  iiibci  VMitt«-~4te ''0«.«uk  Unl,' 1  Sfngut,  361. 
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the  neutral  goverament  should  fail  to  communicate  the 

ormation  to  its  subjects,  by  a  prompt  and  authoritative  pub- 

:ation  of  the  notice  which  it  receives,  those  subjects  who 

ifferfrom  such  n^lect  cannot  complain  of  the  belligerent 

itate,  but  must  address  their  complaints,  and  demand    for 

."ompensation,  to  their  own  government.' 

i  l8.  A  question  may  here  arise  as  to  what  constitutes  a 
public  notification.     This  is  usually  in  the  form  of  an  official 
communication    from    the    belligerent    to    the    authorities  of 
neutral  States.     It  may  be  a  notice  that  a  certain  port  will 
1*  blockaded  on  and  after  a  certain  date,  or  that  it  is  the 
'itention.  of  the  belligerent  to  proceed  to  blockade  certain 
ports  or  harbours.     The  latter  form,   being  indefinite  as  to 
tune,  would  require  a  subsequent  notice  of  the  commence- 
ment or  time  of  the   actual  blockade.     Sometimes  several 
ootifications  are  given,  such  as  a  notice  of  intention,  a  subse- 
I  quent  notice  of  the  sailing  of  the  naval  forces  for  the  purpose 
•^cjMTying  that  intention  into  execution,  and  finally  a  notice 
^  the  actual   commencement  of  the   blockade.      The    two 
former  are  given,  as  a  matter  of  courtesy,  for  the  information 
'^  neutrals.     The  French  have  held  that  a  general  diplomatic 
notice  is  not  sufficient  to  charge  parties  with  a  knowledge  of 
*  blockade,  but  there  must   be  an  actual    notice   by   the 
blocVading  force.     This  doctrine  was  distinctly  announced  by 
Count  Mol^,  in  his  letter  of  October  20,  1838,  to  the  French 
Minister  of   Marine,  in  relation  to  the  French  blockade  of 
Vera  Cruz,  Mexico,  and  is  strenuously  advocated  by  Ortolan 
and  other  French  writers  on  international  law.     As  already 
remarked,  British  writers  and  British   Courts  of  Admiralty 

*  Kent,  Com.  on  Am.  Law,  vol.  vi.,  pp.  147,  148  ;  Phillimore,  On  Int. 
"*".  vol.  iJL,  §  290;  Duer,  On  Insurance,  vol.  i.  p.  659;  the  'Jonge 
'^«**'«Midla,' 2  Rob.,  131  ;  the  'Spes  and  Irene,'  5  Rob.,  79;  the  '\4f:\- 

g^^nder  the  proclamation  of  blockade  by  the  United  States,  April  19, 
'.  j'l  it  was  not  necessary  for  the  lawful  capture  of  a  vessel  seized  for 
"^*t>Og  the  blockade,  that  a  warning  should  have  been  previously 
™*lOr5^  on  her  register,  when  at  the  time  of  capture  she  possessed 
"*°»ledge  of  the  blockade.— The  '  Hiawatha,'  Blatchf.  P.  C,  1. 

Although  a  notification  of  blockade  does  not,  propria  virore,  bind  any 
^!***tTy  but  that  to  which  it  is  addressed,  yet  in  a  reasonable  time  it  must 
j^**^  neighbouring  States  with  knowledge  as  a  reasonable  ground  of  evi- 
^^ce,  Avessel  seiied  for  breach  of  blockade  by  egress  was  condemned, 
^*  CQDit  holding  the  master  to  have  been  cognisant  of  the  blockade, 
^2^*>ngh  his  government  had  received  no  notification  thereof,  and  he  and 
^Ciew  nrore  to  igiuwance  of  the  fact — The  'Adelaide,'  2  Rob.,  iii. 
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regard  a  pubGc  or  diplomatic  notice  of  a  blockade 
cocLttruction  of  Uw.  a  direct,  personal  notice,  to  cadi  i 
tacit  aC  the  State  so  aoti6cd.' 

i  19,  tniT^'*  of  a  direct  oSicial  noCificatioii  to  z  ne 
govermneat  of  the  establishment  of,  or  intention  to  is 
a  blockade  of  a  particular  port,  a  general  notice  to  that  1 
IS  sooictimcs  given  by  ofBctal  pubUcatioa  m  tbe  news 
By  this  mean^  inTunnauon  is  dbtributcd  amor^ 
cantile  community  more  generally  and   expeditiously 
tiirougfa  tbe  ordinary  channels  of  official  communication  < 
the  neutral  govonmcot     Thus,  where  the  vessel  inte 
is  destined  to  a  blockaded  port,  and  there  is  clear  ^nd  ] 
tive  proof  that  the  existence  of  the  blockade  w-as  g< 
known  at  her  port  of  departure  when  she  sailed,  neither] 
master  nor  his  owners,  nor  the  shippers  of  the  goods, 
be  pcnnttted  to  aver  their  personal  ignorance  of  that  wl 
is  scarcely  possible  they  should  not  have  known,  or, 
rate,  by  due  ioquiry  mi^ht  ha\-e  ascertained.     To  allow 
of  personal  i^orance  in  stich  a  case,  by  admitting  the) 
davits  of  the  ma-ster  or  htscrew,  would  be  a  direct  iiivitati< 
pcfjur)'  and  fraud.* 

i  20.  \Micrc  a  neutral  vessel  is  intercepted  on  her  pa 
with  a  cargo  /ram  a  blockaded  port,  and  the  cargo  a  pi 
to  have  been  shipped  aflcr  the  blockade  had  commenced^ 
wras  kn<»vn  at  the  port,  the  party  is  precluded  from  de 
his  knowledg^c  of  its  existence.     The  personal  ignorar 
the  master,  in  such  a.  case,  could  only  have  arisen 
fraudulent  determination  not  to  know, — an  obstinate  ci 
sion  of  knowledge  it  was  his  duty  to  have  acquired; 
his  personal  ignorance  could  be  proved,  it  would  not  form  1 
an  equitable  defence.     He  is,  therefore,  very  justly  pr 
from  denying  his  knowledge  of  what  ia  morally  impossibtC^ 
stiould  have  been  ignorant  of,  CKcept  for  a  fraudulent  int( 

'  HaulcfeuilJe,  O/j  Xationt  .V/ulr^i,  til.  ix.  ch,  v.  |}  1,  3  ;  Dotf^l 
imuiixittir,  vol.  i.  pt  Gv)  ;   Iliillimnre,  Oh  Int.  Ijkv,  vol.  lii.  §  29I. 

»  The  '  AdcL-ude/  3  R^.,  J 1 1  ;  the  '  Frederick  Molke,'  i  ^A ' 
llie  '  Hnre,*  i  Aef.  Ap.  Ca..  361. 

A  notice  o(  WtvIcMic  to  tbe  ot1i<ta)3  of  a  neutral  ((ovemnMBt  isl 
cletM  notice  to  the  subkcts  of  «Kh  govemmcni. — The  '  Hin"" 
malfhf.  P.  C,  I. 

Oti  nnlice  of  blockaile  a  timiral  wisti  has  a  right  l«  withdraw  ft** 
itie  biMkadei)  port,  wilh  all  the  cv^o  honestly  taden  on  board,  htiorc  W* 
cofntiirflceiTicftl  of  tht  Ui'tckaAe,— fii^.  ' 

*  ITw  ■  K(«J«mk  Maikv;  i  Mat,  »6  j  the  '  Vroaw  Judith;  i  ^<A,  *^ 
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iai.  There  arc  many  cases  where  the  inference  of  a  know- 
igc  of  the  blockade  i.s  so  probable  as  to  create  a  strong 
sumption,  but  a  presumption  not  entirely  conclusive,  and 
kh  may  be  repelled  by  unimpeachcd  and  positive  proof, 
btu  a  public  notification  to  one  neutral  State  will  be  pre- 
oed,  in  due  time,  to  reach  the  inhabitants  of  a  neighbour- 
power  not  officially  notified  of  the  blockade,  as  such 
fomiation,  generally  circulated  in  one  country,  must  of 
eo&iity  in  time  reach  the  knowledge  of  Uie  inhabitants  of 
adjoining  country.  Hut  as  such  notification  docs  not, 
ia  vig&n;  bind  the  inhabitants  of  any  State  but  that  to 
hich  it  is  addressed,  the  presumption  of  such  knowledge, 
a  reasonable  time,  may  be  repelled  by  positix'c  evidence. 
>.  where  a  blockade  has  Ixstcd  for  such  a  considerable  time 
to  render  it  highly  probable  that  its  existence  must  have 
fti  known  at  the  port  of  departure,  a  knowledge  of  jt  will 
presumed,  and  it  will  rest  upon  the  party  to  show  by 
sHactory  proof  that  he  was  not  apprised  of  the  blockade. 
:atn.  where  the  neutral  vessel  is  intercepted  on  her  egress 
fn  a  blockaded  port,  with  a  cargo  shipped  immediately 
'T  the  blockade  had  commenced,  and  while  it  might  have 
unknown  to  the  inhabitants  of  the  port  when  the  vessel 
exl,  the  party  will  be  allowed  to  rebut  ihc  presumption  of 
by  satisfactory  proof  of  his  ignorance  of  the  establishment 
Uic  blockade.  In  all  cases  of  this  kind,  where  the  pre- 
ptkm  of  knowledge  is  not  absolute  and  conclusive,  the 
%ral  claimant  is  allowed  to  prove  his  own  innocence.  And 
captor  can  judge  from  the  nature  and  circumstances  of 
\  particular  case,  whether  the  neutral  vessel  is  acting  in 
faith,  and  is  really  ignorant  of  the  existence  of  the 
cikade,  or  whether  the  pretended  ignorance  is  a  mere 
adulent  attempt  to  deceive.' 
1 22.  Where  there  arc  no  legal  or  probable  grounds  for 
ting  to  the  master  of  a  neutral  vessel  the  knowledge  of 
:  existence  of  a  blockade  which  he  is  charged  to  have 
lated,  it  rests  upon  the  captor  to  establish  the  fact  of  this 
Cm-ledge  by  positive  evidence.  To  warrant  a  condemna- 
thc  pfxx)f  must  be  clear  and  defipite  that  such  vessel  had 
duly  notifted  of  tlie  blockade,  and  had  undertaken  or 

Tbc  '  Calyp»«,'  2  R^.,  19S;   the  'Hurtige   Hum,'  3  Roi.,  338; 
lye  et  I>uvcray,  TraiU  4it  Priiti,  tit.  vi.  ch.  iL  \  3. 
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prosecuted  the  voyage  in  defiance  of  the  notice  or  wwtiq. 

To  be  binding,  the  notice  or  warning  must  be  clear,  aw!  ml 

so  ambiguous  or  insidious  as  to  be  calculated  to  mislead  it 

neutral  master,  otherwise  it  is  illegal  and  void.     Where 

expressed  in  such  general  terms  as  to  embrace  otlicr 

not  blockaded,  it  is  not  even  valid  as  to  the  blockaded  ^^^ 

although  included  in  the  general  language.    Where  tht  noOce 

is  irregular  and  insufficient,  no  penalty  is  incurred  by  iucn- 

travention.     Proof  of  the  actual  knowledge  of  the  partyatda 

inception  of  the  voyage,  supersedes,  in  all  cases,  the  neces^ 

of  a  warning,  nor  is  it  of  any  importance  by  what  means  cria 

what  form  he  received  the  information,  if  the  infonnation  «• 

credible  in  its  nature,  and  came  in  such  a  form  and  from  so^i 

a  source  as  to  leave  no  reasonable  doubt  on  his  mind  as  ^ 

its  authenticity  ;  he  is  not  permitted  to  aver  that  he  pbcedc 

confidence  in  a  communication  that  had  just  claims  to  W 

belief.    Again,  if  the  voyage  was  commenced  without  a  kna* 

ledge  of  the  blockade,  but  he  was  afterward  notified  of  i 

existence  by  a  cruiser,  or  officer  of  the  blockading  State,  in 

he  continue  his  voyage  with  the  evident  intention  of  cntcri 

the  blockaded  port,  he  is  liable  to  condcmnatioa' 

g  23.  An  actual  entrance  into  a  blockaded  port  is  by  < 

means  necessary  to  render  a  neutral  ship  guilty  of  a  violati 

of  the  blockade.    Indeed,  sudi  a  con.struction  would  csm 

tially  defeat  the  very  object  of  a  blockade,  by  rendering  t 

capture  of  a  ship  lawful  only  after  such  capture  had  ceas 

to  be  possible.     Hence  it  is  universally  held  that  an  aJtr 

to  enter  the  port,  knowing  It  to  be  blockaded,  complete* 

offence  to  which  the  penalty  of  the  law  is  attached.     It  is 

attempt  to  commit  the  offence  which,  in  the  judgment  oft 

'  Keni.  Cffm.  en  Am.  Lou;  vol,  i.  pp.  147,  148  ;  Duer.  Oh  tma 
vol.  i.  p.  663  :  the  '  Hcnrick  xnd  Maria.'  1  yl'f>..  146  ;  the  '  Vrow  lodi 
I  fifh.,  I  so ;  ihe  '  Apolld,'  s  ^"^-r  ^S* ;  ihe  ■  Columbia.'   I  RoL,  I 
I'htlliinore,  Ok  Int.  Litw,  vol.  iii.  §  303 ;  Hclfter,  Droit  InStrm*^ 

A  vessel  sailinK  ignorantly  to  a  blockaded  port  ic  not  liable  10 
lure,— Veaion  v.  fvf,  S  Cranch.  335, 

The  prize  courts  look  with  disfacour  on  the  excuse  that  the  purpoM 
.1  vcMci,  in  .ittempting  to  enier  a  blockadiMl  port,  was  to  obtain  ncew 
Biipplic5.— The  '  Argonaut,'  RlaUkf.  Pr.  Cjx..  63, 

Upon  a  tiucMinn  uf  breach  of  Uockadc,  ihp  ovtttn  of  a  wstti 
deemed  in  a  prixe  court  concttisively  bnund  in  all  tascs  by  the  »n  nf 
maMcr,  and  sn,  as  a  j^eneml  rule,  are  jiennns  interested  in  the  cam 
Tbe  *  Aries'  ^  Sfirneut,  198.     But  this  \t  qiiatili«<l  by  the  caw  M 
■  Springbok,'  5  Wall,  i. 


SIEGES    AND    BLOCKADES. 

itutcs  the  crime,  and  is  as  much  a  breach  of  ncu- 
as  an  actual  entrance  into  the  prahibited  purL  It 
be  absurd  to  say  tliat  the  penally  is  not  tncurrcd  till 
nlawful  destgn  is  fully  accomplished,  for  the  offender 
t  io  most  cases,  be  placed,  by  its  accomplishment, 
d  tbe  reach  of  the  law.  Nor  is  the  word  *  attempt'  to  be 
utood  in  a  literal  and  narrow  sense.  It  is  not  limited  to 
induct  of  the  ship  at  the  mouth  of  the  blockaded  port, 
applicable  Co  her  whole  conduct  from  the  moment  she 
lou'ledge  of  the  existence  of  the  blockade,  and  the  con- 
nt  prohibition  of  neutral  commerce.  If  she  has  thU 
edge  before  she  bt^ins  her  voyage,  the  offence  is  com- 
the  moment  she  quits  her  port  of  departure ;  if  that 
«dgc  is  communicated  to  her  during  the  voyage,  its 
tued  prosecution  involves  the  crime,  aiid  justifies  the 
y ;  if  it  i$  not  given  to  her  till  she  reaches  the  blocltad- 
luadron.  she  must  immediately  retire,  or  she  is  made 
to  confiscation.  It  is  not  tlie  mere  mental  intentioD 
he  law  punishes,  but  it  is  the  overt  act  by  which  the 
tion  of  an  unlawful  intent  is  begun.  This  overt  act  is 
arting  for,  or  proceeding  toward,  the  prohibited  port, 
the  knowledge  that  it  is  bKx:kadcd.  The  same  rules 
1  in  all  analogous  cases  of  unlawful  voyages.' 
14.  Several  continental  writers  of  authoritj*  contend  that 
ception  of  a  voyage  for  a  blockaded  port,  with  a  know- 
of  the  existence  of  the  blockade,  is  not  such  an  offence 
mdcr  the  vessel  subject  to  seizure  upsn  the  high  seas. 


ticaton,  EUm.  int.  Ijiu),  pi.  iv.  cli.  iii.  §  iS  ;  the  '  Vrow  Johanna,' 
icx) ;  ihe  '  Spes'  and  the  '  Irene,'  5  AW.,  76  ;  ihc  '  .SIm:}iIicii1c3s,* 
ai;  ;  tlie  '  Jjmes  CocA,'  EJw.  R.,  j6i  ;  ihc  '  Betsy,*  1  Roh.,  33:  ; 
[cfcode,'  9  Crattih.  R.,  440;  Vos  and  Graves  1:  N.  Ins.  Co., 
«  Ciij.,  7;  2  JaMns.,  180;  Ycaion  v.  Fry,  5  CramJi.  R.,  335; 
lOions  V.  N.  Ins,  Co.,  4  CruHck.  R.,  185. 

'cucl  may  sail  for  u  Uoclnded  port  nAer  a  notification  of 
ke.foril>c  purpoM  of  inquiry  wheilier  tlie  blockade  continuci.— 
«n  /tu.  ito. 

o»el  -i|i|irtxichint[  3  blockaded  poti  with  imeitt  to  \ioUie  tbe 
le  Is  luM  entiUcil  to  be  warned  off. — The  *  I-laUtc  Jackson/  iSlaltkf. 
H. 

ff  into  a  blockided  port  tu  obtain  necessaiy  supplies  excused. — 
'oresi  Kin(,','  ibxti.  ^J,  and  scc/o//,  6  J3. 

'  captors  1^  a  vesvirl  lakni  off  a  blocud^d  coast  :ire  cot  entitled  to 
lir  intcntimi  ol  her  crew  loviol.-ice  the  blcckade,  if  such  intentinn 
It  appear  from  tbe  ship's  pap«T«  and  the  (iepi>f.tttoni. — The  *  Atir.e 
jjDjI,'  3  Jar.  jV.  X,  143  ;  the  '  Fonuria,'  ibui.  71. 


Indeed,  they  regard  such  seizure  as  a  violation  of  the  l&Btf 
of  tile  seas  and  of  the  independence  of  the  sovereign  State  ta 
which  the  vessel  belongs.  But  English  and  American  pulfr 
cists  have  generally  held,  and  the  decisions  of  Britiih  lotl 
American  Courts  of  Admiralty  seem  to  sustain,  the  opiuiiiv, 
that  the  inception  of  the  voyage,  with  a  knowledge  oi  Ihc 
blockade,  and  the  intattion  to  enter  is  sufficient  in  law  t 
constitute  the  offence  and  incur  penalty,  and  that  the  (>Miit«»« 
will  be  presumed  from  the  fact  of  commencing  the  vtpjigi 
with  the  knowledge  of  the  existence  of  the  blockade,  "ne; 
say  that  the  vessel  had  no  right  to  commence  the  voyage 
such  knowledge,  and  that  the  act  of  inception  is.  in  itscK 
a  general  rule,  illegal  and  punishable  as  a  breach  of 
trality,  and,  therefore,  that  the  master  or  owners  arenctfc* 
mitted  to  aver  that  they  merelj'  intended  to  proceed  to  t 
blockaded  port  to  ascertain,  by  due  inquiry,  whcthtr  ih 
blockade  still  continued,  and  to  enter  it  only  in  case  th- 
blockade  had  ceased.' 

8  25.  But  this  general  rule  is  subject  to  some  importui 
exceptions,  or  rather  the  inference,  from  the  inception  of  tJ* 
voyage  with  knowledge  of  the  blockade,  of  tnfattitm  ttnio- 
late  it.  may,  in  some  cases,  be  removed  by  proof  to  the  eoo- 
trary.  Thus,  where  the  vessel  sails  from  a  distant  cobiw;'. 
she  may  clear  with  a  provisional  destination  to  the  blockaded 
port,  without  incurring  the  penalty  of  a  breach  of  UicblocVaifc 
provided  it  be  clearly  and  positively  proved  tliat  she  intentW 
to  proceed  to  the  blockaded  port  only  in  case  she  asccrtAiwi 
by  due  inquiry  during  the  voyage,  tliat  the  blockade  had  been 
raise<I.  This  may  be  shown  by  instructions  to  the  masKiW* 
to  pursue  the  voyage  unlcs?*,  by  inquiry*  at  3  port  of  Ik* 
blockading  power,  or  of  some  neutral  State,  he  found  thai  the 
blockade  had  ceased.  These  instructions  to  the  master  nw* 
clearly  set  forth  the  necessity  of  tlie  previous  inquiry,  lod  die 
mode  in  which  it  has  to  be  made,  in  order  to  fumi^  sattifio- 

<  Olivem  V.  Union  Inturance  Ca,  3  IVktalvH  K.,  196,  note.   '^ 
also,  ca)C>  referred  to  anlf,  §  Z^ 

A  vessel  soiliii);  from  a  neutral  port  with  inteoi  lo  rjolate  a  blodndi 
is  liable  Ui  capture  iind  cniidemn.ition  a»  a  priie  (mm  llie  time  of  uJicCi 
and  the  intent  to  vioUic  the  blockade  is  not  disproved  by  evidence  ti  ' 
purpois«  m  call  at  another  neutral  pun,  not  reached  at  lime  of  OflM 
with  an  uJtcriQr  dcstinaiion  to  the  blockaded  port.— The 'Ci/ 
z  Wa//.,  135.    And  sec  ihc  *  Najade,'  1  A'ev/6.,  566. 
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>f  of  the  intentions  of  the  parties.    The  presumption 
ist  them,  and  to  repel  the  presumption  the  equivocal 
of  ambiguous  instructions  will    not   be  sufficient. 
matter  how  distant  the  country  from  which  llw  vessel 
■she  has  no    right   to  proceed  to  the  entrance  of  tlie 
led  port  with  a  view  to  ascertain  from  the  blockading 
whether  she  can  be  permitted  to  enter.     An  inquiry 
the  blockadir^  force  is  only  justified  when  the  master 
buds  himself  ia   its  presence  was  ignorant  that   the 
Je  existed.     In  other  cases,  a  vessel  found  in  a  situa- 
)bi  make  the  inquiry,  if  destined  to  the  blockaded  port,  is 
from  her  previous  knowledge,  to  instant  capture.    A 
il   merchant,  says  Sir  William  Scott,  has  no  right  to 
ilatc  on  the  greater  or  less  probability  of  the  tcrmiaation 
•  blockade,  and,  on  such  speculation,  to  send  his  vessel  to 
I  Very  mouth  of  the  blockaded  river  or  port,  with  instruc- 
;  to  the  master  to  enter,  if  no  blockading  force  appeared, 
to  demand  a  warning,  and  proceed  to  a  different 
A  rule  that  would  permit  this  would  be  introductory 
llbc  greatest  frauds.' 
I  36.  *  It  seems  a  just  inference  from  the  decisions.'  says 
Duct.  '  that  ivhcre  tlte   blockade  has  been  constituted 
by  the   fact  of  an   investment,  although  its  existence 
at  the  port  of  departure,  previous  to  the  sailing 
neutral  ship,  she  may  clear  out,  provisionally,  for  the 
ided  port ;  but  that,  in  this,    as  in  former  cases,  the 
upon  the  result  of  which  the  right  to  complete  the 
roust  dci>cnd,  must  be  made  at  a  port  of  .the  block- 
;Statc  OT  of  a.  neutral  power.     I  sec  no  reason  to  doubt 
Itlie  prohibition  to  proceed  to  the  mouth  of  the  block- 
embraces  all  cases  of  a  previous  knowledge,  from 
source    the  knowledge  may  have   been    derived ; 
It,  in  all.  its  violation  is  subject  to  the  same  penalty.'' 
»/.  There  are  other  cases  where  the  criminal  intent  to 
aUockade  is  deduced  from  ihe  facts  existing  at  the 
capture,  and  forming  a  presumption  wliich  the  party 
permitted  to  repel  by  his  own  denial    Thus,  vessels. 


Om  fnt.  Lav,  vol.  iii.  §  303 ;  the  '  Spc* '  And  '  Irene,' 
plo:  ibe'  I'oswn,'  1  R<jb.,  536,  note  ;  the  '  Liulc  Willium,*  1  AcU 
.141. 
s.  On  jMMtirMue,  vol.  i.  pft,  669,  67a 
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iouf;b  not  o<ttcnsibly  destined  to  tht  blockaded  port,! 
ently  place  themselves  in  a  situatioa  ibat  would  i 

icni  to  violate  the  blockade  at  their  pleasure     Even' 
bey  are  bound,  by  their  papers,    to   di0'ereni  ports. 

usptcious  appToxim»tion  to  that  under  bEodcadc  will 

them  to  condemnation.     Were  thc>'  pcnnttlcd.  on  the 

tcncc  of  an  intention  to  proceed  to  another  port,  to . 

io  cItMc  to  that  blockaded  as  to  be  able  to  slip  ta  vit 

obstruction,  whcncv<^   they  cboose,  it  would  be  imi 

that  any  blockade  could  be  lor^  nuintained.     Hettct,  it] 

not  unfair  to  hold,  that   the  intention  of  the  party,  in 

cuei,  to  vtoUtc  the  blockade,  is  a  necessar}'  and 

presumption ;  although  the  excuse  of  nccessiQr,  when 

lishcd.  is  doubtless  to  be  admitted.      The   proof, 

must  be  clear  and  satisfactory,  to  remo^'c  the  infc 

guilt* 

I  35.  For  a  neutral  ship  to  ffifer  a  blockaded  port,  t« ; 

gcthcr  unlawful.     If  she  entered  u-ith  a  cargo,  the  legal ; 

sumption   is,  that  slie  went   in  with   the  fraudulent  int 

of  delivering  it,  and  if  she  come  out  again  without  dcli* 

it,  that  fact  will  not  remove  the  presumption,  because 

change  of  circumstance  may  have  altered  that  intention. 

she  entered   in  ballast,  it  is  to  be  presumed  that   she  we 

Rw  the  purpose  of  bringing  away  property,  and.  for  the  ; 

reason  as  above,  her  egress,  still  in  ballast,  will  not  oust 

uKSumption.     On  this  point,  we  quote  the  remarks  of 

*  A  neutral    ship.'    he  says,    '  is   not    permitted    to    ent 

bttickadcd  port,  even  in  ballast,  for.  although  an  exceptic 

this  kind  is  allowed  in  the  case  of  an  egress,  the  rea 

which  it  K9  founded  arc  not  applicable  to  an  inward  vc 

The  caress  is  accessary  to  restore  tlie  ship  to  tJic  bene 

Msc  of  the  o«vncrs,  and   can   tend,  in   no  degree,  to  aid] 

CommerTje  that  \s  meant  to  be  prohibited  ;  but  there 

no  neci»sity  for  sending  a  ship  to  a  blockaded  port,  anrf^ 

intention  of  procuring  a  freight  is  the  only  assign-able  mol 

of  the  voyajtc     It  is  a  fair  presumption  that  it  is  intended 

that  she  shall  return  wKh  a  cargo,  purchased  or  prepared  i| 

the  blockaded   port,  not  that  she  shall  rctuni  in  ballast,  thil 

pcodcnng  the  entire  expedition  a  fruitless  expense  ;  nor  iha 

•  Tbc'Guie  Etwonantf,'  6  JCo^  181 ;  the  'Ardiur,'  1  £V».  R, 
[he '  Cluulouc  (.WulinB,*  6  Arf.,  to> 
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rrm.iin  useless  in  port  during  the  uncertain  period 
blocl^ade  inay  continue.     Nor  is  it  admitted,  in  such 
an  adcquute  excuse,  that  the  object  of  the  voyage 
brirtK  away  properly  that  was  absolutely  locked  up 
blockade,  and  which  there  was  no  other  mode  of 
ing.      It  caji  rarely  happen  that  other  channels  of 
initation  arc  not  open,  and,  in  all  cases,  the  property 
su'd,  and  its  value  remitted  in   money  or  in  bilU, 
adequate  excuse,  is  that  of  physical  necessity.' ' 
\Vc  have  already  stated  that  any  altcmpl  to  enter  a 
port,  after  due  information  or  warning,  subjects 
to  the  penalty  of  the  law  ;  '  but,  whether  the  mere 
HoM  K.\i  thy  master,  when  detained  and  warned  by  3. 
pof  the  blfick-iding  force,  of  his  i»h-nlwn  to  persist  in  the 
notwithstanding  the  warning.  Is  to  be  considered  as 
of  an  actual  attempt,  justifying  an  immediate  cap- 
exceedingly  doubtful.'     The  mere  hasty  expressions 
master,  resulting  from  resentment  and  surprise,  cer> 
otieht  not  to  produce  the  condemnation  of  property 
to   his    care.     But   where    the   declaration    of  the 
ll   proved   to  be  deliberate  and  is  accompanied  by 
1 35  induce  the  court  to  believe  that  he  retxlly  intended 
it   into  effect.  Sir  William  Scott  was  of  opinion 
1  a  lupcrsedcs  tlie  necessity  of  proving  further  facts,  and 
oT  itself  a  sufficient  ground  of  condemnation.      Chief 
Marshall,  in  enumerating    several  general  acts  that 
be  justly  regarded  as  evidence  of  such  an  attempt, 
li  'Possibly  the  obstinate,  determined  declarations  of  the 
r,  of  his  resolution  to  break  the  blockade,  might  bear 


r,  Om  iKturamt,  vol.  i.  pp.  fi/t,  672  ;  ihc  '  Comet,'  1  Etha,  /f., 

^Outtotte Christine,' 6  /ii>6.,  103:  the  'Chailoiu,'  1  Arfac.  *.,  353. 

professing  10  be  engaged  in  irade  with  a   neutral  port, 

■nUKO*  which  w^mnt  clou;  (tb;prvalion  by  a  blockading 

IBL     '       i  '  .^  vcsiicl,  while  (liwharging  or  receiving  cargo,  io 

'OB  il'  -:Jc  o(  iIk   hl<H.k;i<tin^'  hnr  us  (■>  rcjKrl,  as  far  as 

nyr..  jii  [itiputaUon  of  intent  to  birak  t  lie  bine kade.  Neglect 

dktv  nujr  well  junily  capiuie  and   »ndin^  in  fur  »cljudir.iiion  ; 

IB  tne  itMefiee  of  [x»iti%'c  evidence  thnt  the  ne^jlect  wai  v-illul,  it 

tmijaitiff  lomdomiiaiion.— Tl;e  •  L>.-ishfng  Wjve,'  5  tl'a//.,  170. 

tmaaiatioa  of  nculml  ^hips  of  war  uith  a  blockaded  pon  is  per- 

_  J  ^riv,  and  cuch  ships  tbould  rm  iM  account  cmbaric  uny  property 

ktktamcl  ei  pasung  the  blockade,  except  official  dctp.itc)i«s  of  the 

1  af  t&cir  own  nation  or  ot  consuls  of  luiions  in  amity  with  the 

[  power. 
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the  same  interpretation.'  The  Supreme  Court  of  fmv^' 
vanta  ha.ve  clearly  decidetl  that  the  declarations  of  tbemaod 
however  positive  and  unequivocal,  arc  evidence  mcidy  ^ 
intention,  which,  unless  followed  by  some  voluntary  act  «fe 
his  release,  can  nc\-cr  constitute  the  olTcncc  to  whicl  alM 
the  penalty  attaches.' 

S  30.  Although  the  declarations  of  the  master,  duriagh 
■detention,  will  not  constitute  in  itself  sufficient  cause  l' 
condemnation,  his  subsequent  conduct,  either  with  orwtboi 
such  declarations,  may  determine  the  lawfulness  of  hn  flj 
ture.  It  is  his  duty,  on  being  duly  warned,  to  alter  theowl 
of  his  voyage,  as  soon  as  he  is  at  liberty  to  resume  it.  M 
to  depart  at  once  from  the  vicinity  of  the  blockaded  po 
He  has  no  right  to  linger  in  its  neighbourhood,  on  t 
pretence  of  a  deliberation  as  to  the  course  he  shall  puw 
thus  compelling  the  belligerent  sliip,  cither  to  leave  him 
enter  the  blockaded  port  without  obstruction,  or  to  wall  I 
an  indcfmitc  time  to  watch  his  motions.  He  is  bouod 
manifest,  by  his  immediate  acts,  his  determination  to  cb 
tlie  warning  he  had  received.  Hence  a  very  short  delay, 
interval  probably  of  less  than  an  hour,  will  enable  the  be 
gerent  to  determine  whether  the  master  is  pursuing  I 
course  he  is  bound  to  observe,  or  whether  the  tumpon 
detention  may  not  lawfully  be  followed  by  a  final  caplu 
It  is  scarcely  possible  that  a  neutral  ship,  thus  circtimstanc 
shall  escape,  otherwise  than  by  an  abandonment  In  g< 
faith  of  the  voyage,  that  the  warning  she  had  received  I 
rendered  illegal. 

S  31.  If  the  master  persist  in  his  voyage  to  a  blodoi 
port,  in  defiance  of  a  sufficient  and  legal  warning,  no  C3cc 
is  ever  admitted  for  his  conduct,  and  the  ship  and  caigoi 

'  The  '  Apollo,'  5  AW.,  389 ;  Fitisimmons  v.  Newport  IM.  ' 
4  CmmrA.  J?.,  18  j;  Calhoun  w.  Inn.  Co.  o(  I'ern.,  I  H/tuiv  A',,  soj. 

Intoxication  of  the  master  is  no  excuse  for  a  brCACh  of  uock 
Sir  William  Scott  remarked  on  this  lubject,  ihai  if  such  excuse  t 
p4n'iTiitt<;(l, '  titere  «-ouM  W  Ctccnal  carAusingti  in  every  instance  of  vioU 
of  Wockade.'— Tlw;  *  Slieplierdcii,'  5  ^w*.,  261. 

A  ves&e)  and  cvirso  wcie  condemned  for  breach  of  bloclcMlc.  the 
dcnce  showing  na  acitial  hostile  dcatinaiion. — The  '  Alma,*  a  ^M 
30>  I 

The  case  of  the  '  Rcirxrc '  {t  Sprague,  IC7)  sho*-^  what  circnrasix 
vrcrc  considered  bufncicni  10  w-.-irriint  ihc  condemoaiibn  of  a  vcsmi 
an  attempt  to  violate  the  L>lack2de  of  Beaufort,  N.C,  during  the  Axnei 
Civil  Wiir,  1861. 
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mwriably  condemned.    His  miKonduct  may,  in  no  degree, 

he  imputable   to  his  owners,  yet  tlieir  innocence  affords  no 

protection  to   their  property.      His  acts    may  be  in   direct 

riohtion  of  their  express  instructions,  may  even  amount  to 

fnudor  barratry  :  yet  his  owners  will  continue  lobe  bound 

b)' their  legal   consequences,  to  the  same  extent,  as  if  they 

M  been    performed    under    their    previous    sanction   and 

SMhority.     Indeed  the  rule,  so  far  as  relates  to  the  ship, 

wd  the  property  of  its  owners,  is  universal,  that  they  are 

wodudcd    by  the  acts  of  the    master.     He  is  tlidr  agent, 

and  the  property  they  have  entrusted  to  his  care   is,  in  all 

OSes,  responsible    for  his  just  observance  of  the  duties  of 

neutrality. 

i  32.  There  arc  but   few  cases  where  the  entrance  of  a 

wssel  into  a  blockaded  port,  or  an  attempt  to  enter,  is  ever 

Justified  or  excused.    A  licence  from  the  government  of  the 

Woclcading  State  to  enter  the  blockaded  port  is  always  a 

sufficient  justification,  and,  as  will   be  shown   hereafter,  all 

'"'h  licences  are  to  be  liberally  construed.     But  a  general 

iicencc  to  enter  the  port  before  the  blockade  would  not  be 

**^tlal>]c  after  it  had  commenced  ;  to  constitute  a  sufficient 

P'^^tection  it  must  authorise  the  vessel  to  enter  the  port  as 

one  blockaded.    Again,  a  physical  necessity,  arising  from  the 

'ninjedtate  need  of  water,  or  provisions,  or  repairs,  produced 

y  stress  of  weather,  which  leave  no  other  alternative  for 

■wiety.     •  jjut  as,  in  order  to  cover  a  real  design  to  dispose  of 

*^*rgo,'  says  Mr.  Duer,  'the  pretext  of  a  necessity  is  easily 

^^.  the  excuse  is  necessarily  liable  to  great  suspicion, 

.    "   in  all  cases  as  justly  subject  to  a  ri{;id  scrutiny.     Hence, 

'S    established  that  the  evidence   relied    on  must  clearly 

^  an  imperative  and  overruling  compulsion  to  enter  the 

^'Cular  port  under  blockade.     It    is    not    cnou^jh  tliat  it 

■  '^'^ars  that    there    were    existing  and  adequate  causes  to 

■  **'>■  the  ship  in  deviating  from  her  voyage,  to  an  inter- 

"Jiiite  port  of  necessity.     It  must  also    appear   that  she 

,t  **^^  not  have  proceeded,  without  liaaard,  to  any  other  port 

*     "^     that  blockaded,  and  that    in    no  other  port  to  which 

t*^   Could  have  proceeded    could  her  necessao*  wants  have 

>    ^*^    supplied.      In  short,  the  necessity  that  alone  can  save 

.^""t  when   captured,  from  condemnation,  must  be  evident, 

^^tiediate,   pressing,  and,  from  its  nature,  not  capable   of 
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removal  by  any  other  means  than  by  the  course  she  bl 
adopted.' ' 

I  33-  As  a  general  rule  the  cgrcsK  of  a  ship,  during  blod- 
ade,  is  regarded  as  a  violation  of  the  blockade,  and  rcmlen 
her  liable,  in  the  first  instance,  to  .-seizure,  and  to  exempt  ur 
from  condemnation  the  most  satisfactory  proof  is  requiniiu 
be  given.     There  are,  however,  many  cases  where  the  tgrea 
is  innocent,  although  the  knowledge  of  the  blockade,  h^'Htc 
master,  is  admitted  or  proved.     But  the  taking  on  board  s 
caigo.  with  a  knowledge  of  the  blockade,  is  considcrrf  a 
fraudulent  act,  and  the  :iai]iiig  of  the  :ihip,  with  such  a  cttga, 
a  violation  of  the  blockade.     Nor  is  it  necessary  that  the 
whole  of  the  caqjo  should  be  thus    laden  ;   where  otn  * 
portion  of  the  goods  arc  taken  on  board  after  the  cxiJleiice 
of  the  blockade  is  known,  the  act  is  considered  as  a  inwi 
that  justifies  a  general  condemnation.    The  ground  of  these 
decisions  is,  that  after  the  commencement  of  a  block.idc  the 
interposition  of  a  neutral  to  assist  in  any  way  the  expoititwrt 
of  the  property  of  the  enemy,  tends  directly  to  rclic\'e  lutn , 
from  the  distress  that  the  blockade  was  meant  to  create.    I' 
would  defeat  a  principal  object  of  the  hostile  procccdinff 
consequently,  after  the  commencement  of   the    blockade. 

'  l)»pr,   On   Imumnif,  vftL   i.  pp.  678,  679;   th«  •  Huriige  Hi» 
3  Rok,  114  ;  the  *  Elirabcth/  t  frfa-.,  198 ;  ihe  •  Aithiir,'  1  EJv,  au 
the   'ChaHotra,'   1    EJu>.,  333;   ihc  •  Hoffnuiig,"  2   H^b.,   I6jj   M* 
I^iticka  !itUrMtuiona!^  pC,  it.  cap.  \\\\.  ^  5. 

A  Spanisih  owned  v<Mnel,  in  disctci^*,  on  her  way  from  New  YoifcM 
Havannali,  by  ]«ave  of  the  ArlntirAl  comtiuindin);  the  squndron,  put  ux* 
Port  Royal,  S.  C.  (then  in  rebellion  and  blocka<lcd  by  a  flcei  0*  '" 
United  Stales),  and  was  there  sciied  and  madeutc  of  by  the  tJort 
of  the  United  Slates.  She  <va>  afterward!)  condemned  a»  a  pnxc. 
Supieme  Court  decided  that  ahc  mu3  not  a  lawful  priic  or  ^uUjecl  \a  < 
ttire,  and  that  her  owners  «eic  entitled  to  fair  indemnity,  th<^ut:>i  ii  "lij' 
be  well  duubicd  whether  the  case  wa&  not  more  propciiy  a  subfK> 
diplomatic  adjustment.— The  '  Xucsira  Senora  de  Kcgia,'  17  Wait,  >i 

Excuse  of  distress  set  up  as  a  jiulitication  fnr  entering  a  blodM^ 
porl  admitted,  the  deviation  into  *uch  a  port  having  been  prorcd  to  to" 
been   neee^bairy  under  tlie  ciicunulancc^     Kc^titution  decreed— 1 
'  Charlotta,'  i  Kituixnis,  z^'i. 

The  permission,  by  a  block:idinK  force,  to  some  unpriviici^d  iliip> ' 
%Q  in  .^nd  others  to  come  out,  would  vitiate  even  a  blockaite  by  iinoliC 
tion;  but  such  permission  accorded  to  certain  slave  shl^rs,  from  inouvct* 
humanity,  was  held  not  to  work  such  a  result.     The  libcratinn  of  en 
vessels,  aficr  leixure  anii  detention  fnr  breaking  the  blockade,  was 
not  to  aniuuni  to  a  renunciadon  of  the  rights  of  blockiode. — The  * 
6  HoK  J74. 

Panicuiar  licences  unll  not  vitiate  a  blockade. — ^Tlie  '  rox,*uidi 
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tnl  is  no  longer  at  liberty  to  make  any  purchase  in  the 
'.with  a  view  to  exportation. 
1 34.  There  arc  a  number  of  cases  in  which  the  c^reas  of 
neutral  vessel,  during  a  blockade,  is  justified  or  excused  : 
■if,  If  the  ship  is  proved  to  have  btien  in  the  blockaded 
vhen  the  blockade  vf3S  laid,  she  may  retire  in  billast, 
fsuch  egress  aflfords  no  aid  to  the  commerce  of  the  enemy. 
has  no  tendency  to  defeat  any  legitimate  purpose  for 
the  blockade  was  established.    Sccatui,  If  the  ingress 
from  physical  necessity,  arising  from  stress  of  weather, 
the  immediate  need  of  water,  or  provisions,  or  repairs. 
"^  Where  the  entrance  with  a  cargo  vi^s  authorised  by 
Itifwc,  such  licence  is  construed  to  authorise  the  return  of 
khip  with  a  cargo.    Fourth,  Where  a  neutral  ship,  arriving 
pe  entrance  of  a  blockaded  port,  in  ignorance  of  the  block- 
is  suffered  to  pass,  there  is  an  implied   permi^ion  to 
-,  which    fully  protects    her    egress.      But  this  implied 
nission  does  not,  of  necessary  consequence,  protect  the 

fo.  for  its  owners  may  be  guilty  of  a  criminal  violation  of 
blockade   even  where  the   ship  is    innocent.     Fifth,  A 
Cral  ship,  whose  enlrj' into  the  blockaded  port  was  law- 
is  permitted  to  return  with  her  original  cargo  that  has 
found  uasaleablc.  and  rc-shippcd  during  the  blockade. 
Another,  and  a  very  equitable  exception,'  says  Duer, 
Ilowed  in  favour  of  a  neutral  ship  that  leaves  the  port  in 
just  expectation  of  a  war  between  her  own  country  and 
to  which  the  blockaded  port  belongs.     In  this  case,  she 
rmiltcd  to  depart,  evL-n  with  a  cargo  purcKised  from  the 
ly  during  tlie  blockade,  if  the   purchrise  was  made  with 
''ands  of  neutral  owners,  and  the  investment  and  ship- 
were  probably  necessary  to  save  the  property,  in  tlie 
t  of  a  war.  from  a  seizure  and  confiscation  by  the  enemy. 
it  b  not  the  mere  apprehension  of  a  remote  and  possible 
cr  that  will  entitle  a  neutral    ship  to   this  exemption, 
vc  the  vessel  and  cargo  from  condemnation,  it  must 
'^\T  that  there  was  a    well-founded    expectation  of    an 
'ediatc  war,  and  consequently,   that    the  danger  of  the 
aw  and  confiscation  of  the  property  was  imminent  and 
Sing.' ' 

PluIEnion,  On  /it.  Im^\  vol,  iii.  S  313;  Uucr,  Oh  /Msuraiit,  vol,  i, 
^1.683;    ihe  'Maria  Schrocdcf/  4   Hoi.,  89,  note;    ihc  '  Drie 
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9  35-  'No  rule  in  the  law  of  nations.'  says  Duer,  " 

certainly  and  absolutely  established,  than  that  the 

a  blockade  subjects  all  the  property,  so  eoiploycd.  to  cod 

cation  by  the  belligerent  power  whose  rights  are  intAnu 

Among  all  the  contradiclary  positions  that    have  two  j 

vanced  on  the  law  of  nations,  this  principle  has  never  h 

disputed.     It  is  Co  be  Toiind  in  all  the  writings  on  puUtcbi 

is  frequently  admitted,  and  never  denied  in  treaties  ;  is  b 

versally  acknowledged  by  all  governments    that  have  ■ 

degree  of  civil  instruction  ;  and  is  known  to  all  thcirsubja 

who  have  any  interest  to  possess  the  knowledge.    .    .   . 

The   confiscation    of   the   ship,   where   a   violation   of  1 

blockade  is  justly  imputed   to  the  owners,  or  lo  the  miit 

acting  with  or  without  the  authority  of  the  owners,  is, 

all  cases,  a  necessary  consequence.    ....    The  got 

that  compose  the  cargo,  so  far  as  they  arc  the  propcrQ'  of  I 

owners  of  the  :ihi]>,  upon  the    principle    stated,    neoessar 

Jiharc  its  fate ;  and  even   where    they  are    the    property 

other  shippers,  as  a.  general  rule,  they  are  involved  in  1 

same  condL-mnation.     It  is  only  in  a  few  cases,  whctc  I 

innocence  of  the  owner  is  apparent  and  undeniable,  that  til 

Vriendcn,'  i  ZW.  R.,  269 ;  the  '  WawCT  Hundl,'  i  DaJ.  /f^  370,  so 
itic  '  Potsilnm,'  4  fft'K  89. 

It  iii;iy  bt;  qticsiioncd  how  far  the  neclaration  of  P»ri«,  tSj6^i: 
•fret  nWipi  make  free  Roods,"  can  be  extended  to  the  rarrying  of  enn 
property  liiii  of  a  blockaded  port.  A  simil.ir  (jiic»iion  colbicnllriii 
under  the  Treaty  of  i6>4  between  (Jreat  Britain  and  I'arcugaJ,  a  oV 
being  docuincntcd  as  the  property  of  I'ortugucsc  nrulrzl  mcrdui 
[hough  claimed  general!)',  :ind  not  vcrincd  in  ihc  depoiiiiom.  KnciOiI 
was  decreed,  the  CotJrl  dcclintim.  under  the  ciraimsianrts,  to  otder  I 
tlicr  prtHif  of  the  property. — ITic'  Noatra  Srnhora  d.i  Adjudi^*  5  M. 

A  neuinil  «Jiip  coming  out  or  a  hlnckaded  port,  liden  with  a  or 
in  coiiM^uencc  of  a  rumour  that  hn^iiliiicii  were  likety  to  take  pUrt' 
Iween  the  enemy  and  the  coiititr)-  to  which  the  vessel  twiontjed,  the  rtgo 
lions  of  the  enemy  not  pcrmitiing  a  dcpAnure  in  balln^t.  w^s  hcldnu 
be  ti.ibte  to  c ondemnaiion,  and  was  decreed  lo  be  re.stoned.  Tlw  Cfl 
wa«  ccndenined,  though  pnt  nn  b'>ard  agninst  ihe  will  ot  thenuMpi 
The  •  Dric  Vricnilen^'  1  Lhdson,  369. 

A  neutral  is  not  juKtiried  in  viohiing  a  blorkadf  under  an  ap|mh| 
{.inn,  whether  well  or  ill  founded,  of  seiiure  of  his  property  b^  the  *M) 
He  is  to  rely  on  ht!>  neutrahty,  and  tn  tnolc  tn  his  own  niiNI|illlll 
prcnection.— The  "W-isser  Hundl,'  r  DodsoN,  272,  n. 

In  an  EnRlish  court  it  is  no  excuse  for  breach  of  blockade  byqpi 
that  llie  caii;o  was  intended  to  be  brought  to  Creai  Bntmn.— T 
'Byfield,'  1  Edvrar^t,  189. 

The  eATCp  mAV  be  condemned  for  an  attempt  by  the  ^vsmI  lo  *M< 
tlie  blm^kade,  allhou^h  the  vcste)  hat  not  been  taken  on  proceittol 
«iit— The  'Joseph  H.  Toonc,'  ^aUhf.  i»r.  Ca4.,b\\.  ^m 
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The  presumption  of  law,  founded  on  \'ery  pro- 
suoning,  is,  that  the  violation  of  a  bIocl:ade  is  intended 
benefit  of  llie  cargo,  as  well  as  of  the  sliip,  and  con- 
tly.  that  it  is  made  with  tlie  sanction  and  under  the 
Lkms  of  its  owner;* ;  and.  in  all  cases,  where  the  inno- 
f  the  owners  is  not  manifested  by  the  papcr^i  on  board, 
esumption  prcvaiLs  to  exclude  the  proof.  Thus  the 
plies,  even  where  the  apparent  destination  of  the  ship, 
f  from  her  papers,  was  to  a  different  port,  and  the 
t  to  enter  that  under  blockade  was  a  deviation  from 
ularcourse  of  the  voyage.  Where  the  only  assignable 
for  such  a  deviation  is  an  intention  to  dispose  of  the 
in  the  blockaded  port,  and,  by  such  a  disposition,  to 
Bthc  interests  of  its  owners,  they  arc  not  allowed  to 
lict  the  presumption  that  the  master,  thus  visibly 
for  their  benefit,  was  not  also  acting  under  their  secret 
ty.'' 

>.  But  if  it  be  clearly  established,  by  proofs  found  on 
It  the  lime  of  tlic  capture,  that,  at  the  inception  of  the 
\  the  owners  of  tJic  cargo  stood  clear,  even  from  a  pos- 
ilcntion  of  fraud,  Uieir  property  will  be  excepted  from 
lal  consequences  of  the  breach  of  the  blockade.  Thus, 
the  illegalit}'  consists  in  the  misconduct  of  the  master 
nptiog  to  enter  a  blockaded  port,  if  it  be  certain  that, 
he  voyage  commenced,  tlie  existence  of  the  blockade 
'  was,  nor  could  have  been,  known  at  her  port  of  depar- 
le  owners  of  the  cargo  could  not  possibly  have  con- 
ted  a  breach  of  the  blockade.  In  such  cases,  the  act 
master,  although  it  prevail  to  condemn  the  ship,  will 
idemn  the  cargo  also,  for  there  is  no  general  or  neces- 
lation  of  pnncipal  and  agent  between  it^  owners  and 
sttr.  So,  also,  in  case  of  egress,  the  ship  may  be  sub- 
condemnation,  and  yet  the  cargo  may  be  restored, 
[h  laden  during  the  blockade,  if  the  innocence  of  its 
be  certain  and  indisputable.  Thus,  if  their  orders  for 
pmcnt  of  the  goods  were  given  to  their  agents  in  the 
led  port  before  the  blockade  existed,  or  was  known  to 
lod  Uicy  could  not,  by  any  diligence,  after  the  blockade 
own  to  them,  countermand  their  orders  in  time  to  pre- 

'  flacT,  On  fitturatue,  vol.  i.  pp.  683-68$. 
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vent  their  execution,  the  owners  are  deemed  innocent 
i'uch  cases,  the  agents  and  owners  do  not  stand  in  the  S3 
relative  situation  of  ordinary*  agents  and  p^i^<:ipaI^  hr 
interests  of  the  former  arc  not  only  distinct  from,  but  aau 
opposed  to,  those  of  the  latter.     It  must  be  remarked,  t 
ever,  that,  in  all  cases,  whether  of  ingress  or  egress,  in  W 
an  exception  is  allowed  in  favour  of  the  cai^o.the  evideo* 
the  innocence  of  its  owners  must  be  so  clear  and  certii 
to  exclude  any  possible  imposition  on  the  mind  of  thcc 
Another  exception,  in  this  relation,  deserves  notice.    A 
tral,  domiciled  in  an  enemy's  countrj-,  /«  itinrrc,  00  his  rt 
home  to  reside,  was  a  passenger,  with  his  family,  in  a  ne 
vessel,  which  was  guilty  of  a  breach  of  blockade.    The  *j 
which  he  had  with  him,  for  the  support  and  comfort  of  i 
self  and  family,  was  taken  as  prize.     But  the  supreme  < 
decreed  restitution,  on  the  ground  that  he  had  a  rigl 
carry  with  him  such  property,  which  was  not  a  merca 
adventure,  and  that,  being  personally  in  no  fault,  sudi 
pcrty  was  not  forfeited  by  a  breacli  of  blockade  by  the  v 
in  which  he  had  taken  passage.' 

S  37.  *To  justify  a  capture  for  the  violation  of  a  block 
says  Duer.  •  or  the  attempt  to  violate  it,  the  oflTcoce  I 
continue  to  exist  at  the  time  of  seizure.  In  tcchni 
guage,  Che  ship  must  be  then  in  delUio.  \x%  cases 
ship  has  violated  the  blockade  by  egress,  the  delu 
tinues  during  her  whole  voyage,  till  she  has  rciched 
port  of  destination.  Until  then,  as  tlie  offence  coi 
in  the  mere  attempt,  but  in  an  actual  breach,  no  c! 
circumstances,  or  subsequent  repentance,  can  cflace  the- 
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'  The  •  Kxchange,'  1  Edw.  Ji.,  +3  ;  th*  ■Akxander,'  ^Rt 
'Mcicuriiis,'  I  R^.,  80;  ihc  '  Ncplunu*,'  3  fi^.,  tj^-,   the 
3  Ki^.,  33t  ;  Ihc  ■  Manchester,'  2  Act.  Ji.,  68; ;  the   Unttnl  SM 
Guillen),  1 1  JiwfitrJ  fi.,  hi. 

The  acts  of  a  master  in  breach  rtf  a  blockade  affect  the  catiro  «q 
M'iih  the  vessel  if  the  cargo  n  laden  on  bcurd  after  ihc  blnckadi 
bctxmic  ciTccliv-e  as  to  the  vessel, — The  '  Hiawatha,'  Bl^Uih/.  P.  C,  I 
'CrensIuTi-.'/f^*-^..  sj- 

Where  a  ves.tcl  and  cargo  were  owned  by  unnatunliicd  ro«n| 
residing  in  tlic  enemy's  country,  wtio  came  in  her,  i>u(  uf  a  Uoal 
port  ai  the  enemy,  wiili  Uic  sole  purpose  of  escaping  with  their  («i 
from  the  enemy,  and  delivering  that  and  thein^ivca  to  ihr  blodu 
squadron,  and  10  the  auihority  of  ihc  United  Slates,  it  wa*  IkU  b| 
District  Court  of  Sew  York  that  they  should  be  rrsiorcd,  but  WJI 
costs.  liicTc  being  probable  cause  for  the  seuure. — The  '  £1 
HUxUkf.  Pr.  Caj.,  J82, 
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cancelled  by  a  mere  interruption  of  the  voyage,  such 

'Stopping  of  the  ship  at  an  intermediate  port,  eitlier 

Bcces&ity  or  design  ;  when  she  resumes  her  voyage,  she 

ses  again  subject  to  the  penalty  of  the  law.     But  wlicn 

^Is  for  a  blockaded  port,  witli  a  knowlcdgi;  of  thv 

and  the  intention  to  violate  it,  the  oflTcncc  is  so  far 

le  as  to  justify  her  immediate  capture;  yet,  as  it  exists 

an  attempt,  the  dtlktum  docs  not  necessarily  continue 

the  whole  of  her  subsequent  voyage.    If,  previous  to 

r,  the  blockade  had  ceased  to  exist,  or  the  master. 

information  of  a  ship  of  war  of  the  blockading  Slate, 

ijost  grounds  for  believing  that  such  was  the  fact,  or  had 

his  destination,  with  the  intention  of  not  proceeding 

[to  the  blockaded  port,  the  offence  no  longer  exists,  and 

ich  had  existed  is  no  longer  punishable.    To  consti- 

;  offence,  three  circumstances  must  be  found  to  co-exi^it : 

feet  of  a  blockade,  the  party's  knowledge  of  its  exist- 

and  his  intention  to  violate  it ;  and  in  each  of  the  above 

.an  indispensable  circumstance  is  wanting   The  lUiuiuui, 

fore,  at  the  time  of  capture,  had  wholly  ceased,  and  both 

I  and  cargo  will  be  restored.' 

I  j8.  It  may  be  stated,  in  general  terms,  that  an  insurance 

in  the  country  of  the  blockading  State,  is  necessarily 

Trom  the  time  the  property  insured  becomes  liable  to 

by  the  violation,  or  attempted  violation,  of  a 

,iud  that  the  invalidity  continucit  50  long  as  thin 

y  eiciits.     'Where  the  ship  is  insured  upon  time,"  says 

r. '  although  the  contract  may  not  be  void  in  its  origin,  it 

'be  rendered  io.  by  the  contravention  of  a  blockade,  for 

{■nicutar  voyage  to  which  the  legal  pcn.-i!ty  attaches ; 

lliltorc  the  vo>'a^e  has  been  tcrnitnatcd,  and  the  liability 

'couture  no  longer  exists,  it  seems  probable  that  the  obli- 

\  of  the  contract  would  be  held  to  revive.    The  effect  of 

war,  by  which  the  property  insured  is  rendered 

an  enemy,  according  to  Lord  EUcnborough.  is  to 

le  the  insurers  from  all  the  risks  of  the  policy  during 

owtinuance   of  the    hostilities.     This   language    plainly 

that  the  contract   is  not  annulled,  but  merely  aus- 

by  the  operation  of  the  war,  and  that  the  return  of 

.  rtnitld  the  policy  not  have  expired  by  its  own  lenns 

Imotetti  Ufe  and  obligatory  force.     The  doctrine  seems, 
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in  itself,  just  and  reasonable,  and,  in  cases  where 
not  so  entire  as  to  pieclude  any  separation  of  it 
be  applied,  witli  equal  justice,  to  every  case  of  su 
illegality ;  that  is.  an  illegality  arising  after  the 
mcnt  of  the  risks."     Such  seems  to  be  the  rule 
the  most  recent  decisions  of  the  courts  of  com 
lingliind,  although  the  opposite  rule  has  been  assui 
United  States.* 

I  39.  It  is  deemed  proper,  before  concluding  t 
to  allude  to  Hautcfeuille*K  theory  of  blockades,  21 
differ  from  those  of  the  generality  of  writers  on  int 
law,  and  especially  from  the  dcci^ons  of  English  a 
can  jurists.     M.  Hautefcuillc  considers  the  right  o| 
blockade  to  result  from  the  right  of  conquest,  by  tb 
ful  belligerent's  getting  military  possession  of  an  &M 
Of  of  .1  belt  of  territorial  sea  surrounding  or  comm 
precisely  as  he  would  of  a  belt  of  land  around  a  ffl 
of  a  siege.    The  conqueror,  being  thus  in  possessioil 
tion  of  an  enemy's  territory,  may.  so  long  as  he  i^ 
possession,  extend  over  it  his  own  laws  and  jurisdio 
may  prohibit  foreigners  from  entering  such  terrifl 
for  commerce  or  any  other  purpose,  or  he  may  pa 
to  enter  on  such  terms  as  he  may  sec  fit  to  impose 
as  he  might  do  if  it  were  a  part  of  hU  most  ancient 
The  right  of  blockade,  therefore,  extends  over  onlj 
of  the  sea  as  is.  in  international  taw,  regarded  as 
and  liable  to  conquest,  although  the  blockading  fon 
stationed  outside  of  the  territorial  limit,  and  cooscq 
the  high  sea,  which  can  never  be  subjected  to  Iocs 
tion.     In  order  to  blockade  a  maritime  port,  or  tern 
ft  i»  nece3sar>-  that  the  blockading  force  acquire  the  at 
of  it,  and  actually  hold  it  in  possession.     This  defiij 
blockade  gives  rise  to  very  few  questions  with  re9| 
establishment  or  continuance,  nor  can  there  be  mu< 
about  what  is  to  be  regarded  as  a  violation  of  i 
visible,  material  fact,  and  any  noti5cation  of  that 
be  unnecessary  and  superfluous,  for  neutrals  can  j< 
queror'fi  possession,  and  readily  ascertain  from  hi 

'  Duer.  On  Justiraiu^,  vol.  i.  pp.  633,  690,  and  note  u, 
Brandon  v.  Curling,  4  East..  410 :  H.-irmii  v.  Wise,  9  if. 
Na)  Iw  V.  Taylor,  9  /'.  ami  C,  718  ;  Aledcins  v.  Hill,  i  Bin 
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or  not  they  are  permitted  to  enter,  and  if  so,  upon  what 
terms.  So  long^  as  they  remain  without  the  line  of  territorial 
jurisdiction  they  violate  no  rights  of  blockade.  If  they  pass, 
or  attempt  to  pass,  against  the  will  of  the  new  sovereign,  this 
magic  line,  they  become  liable  to  capture  ;  but  they  must  be 
sciied  while  within  the  territorial  limits,  for  they  cannot  be 
pursued  upon  the  high  seas,  as  no  rights  of  blockade  can 
extend  beyond  the  sovereignty  which  was  acquired  by  con- 
quest and  is  continued  by  actual  possession.  We  think  Haute- 
feuille  has  confounded  the  rights  of  blockade  with  the  rights 
of  militaiy  occupation,  which  are  not  only  distinct  in  their 
nature,  but  essentially  different  in  their  legal  consequences. 
Nevertheless,  his  views  are  worthy  of  attention,  and  he  has 
maintained  them  with  marked  ability.  It  is  not  so  much  our 
object  in  this  work  to  discuss  theories,  or  to  determine  what 
^  law  of  blockades  cu^kt  to  be,  as  to  ascertain  what  that  law 
■"w  is,  according  to  the  decisions  of  prize  courts,  and  the 
opinions  of  the  best  writers  on  international  jurisprudence, 
ine  nUes  of  maritime  war,  as  now  practised,  undoubtedly 
P'^^nt  some  anomalies  which  cannot  be  easily  reconciled 
*itli  any  abstract  theory.' 

_*,  HautefeuUIe,  Des  Nations  Neutres,  tit  ix. ;  Hautefeuille,  Hist,  du 
J?"  A/iw.  Int.,  pt  ilL  ch.  i.  5  i  ;  Cocceius,  De  Jure  Belli  in  Amicos^ 
J?88;  I..ampredi,  Commerce  aes  Neutres, yt.  i.  §  5  ;  Galiani,  Dei  Doveri, 
y^  cap.  ix. ;  Mass^,  Droit  Commercial,  liv.  li,  ch.  iL ;  Lucbesi-PaUt, 
■**WAr«„h>w,p.  1 80. 
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CHAPTER   XXVI. 

C0NT1L\BAND  OF  WAR, 

I.  General  law  of  contraband — 3,  AU  conirahand  anidn  to  he  a*** 
caied— 3.  Ancient  rule  ihat  cargo  affects  the  ship— 4-  Slodera  nje^' 
5.  Coses  where  ship  also  is  condemned — 6.  Ordinaiy  pcoiItT  ^ 
aveitcd  by  ignorance   or   force — 7.  Inception  o(  voyage  conijW* 
offence— 8.  RcUitn  voyage — 9.  Knot  contraband  at  tune  of  iciwfC-^' 
ID.  Ti»nsfer(il  such  ^uodsfnim  one  port  loanotber— II.  DesraaO"^ 
net-d  mil  be  ii!imedi;tt«;  to  enemy's  jwrl— 12.  Case  of  ihe "  Coiniiieitf^J 
— ij.  IJilTerences  of  opinion  among  text-writers— 14.  VicwsofC^ 
tins  and  ethers— 15.  Of  modern  publicists— 16.  Ancient  iraatia  M 
ordinances— 17.    Modem   treaties  and    ordinances— 18.    CnmWrM 
decisions  of  pnie  courts— 19.  There  is  no  fined  wnivtrs- 
Implements  ;ind  munitions  of  war — 3i.  Maniifacitired  -i; 
Unwroughi  articles — 23.    intended  use  deduced  from  de*iiii*t«»>-" 
34.  I'liiviiiionK — 25,  I're-eniption — a&.  Brilisl)  rule  o(  pr».emplioo-- 
37.  Contested  by  other  nations — 38.  Insurance  on  articles  conmibais 
of  war. 

j  I.  Having  already  discussed  the  general  rights  and  datic 
of  neutrals,  and  tlie  liability  of  neutral  property  10  capcoT 
and  condemnation  for  violation  of  the  law  of  sieges 
blockades,  wc  will  now  consider  the  rules  of  intemalional 
with  respect  to  goods  contraband  of  war.  The  term  oMi' 
hand  (cetttrabantium-,  or  contra  bamium)  has  been  used  fi 
time  immemorial  to  express  a  prohibition  of  certain  kinc 
of  commerce.  Such  prohibitions  are  found  in  the  lawH 
Justinian,  in  the  decrees  of  the  Popes  and  Councils  in  tt 
time  of  the  Crusades,  and  more  especially  in  those  issued  b 
dllTcrcnt  powers  during  the  wars  of  the  Hanseatic  Lcagn 
The  theory  of  the  present  law  of  contraband,  honrvcr, 
its  origin  in  the  school  of  Bologna,  but  its  complete  devete' 
mcnt  was  coincident  witti  the  development  of  the  inode^ 
laws  of  commerce.  Uy  this  term  wc  now  understand  a  c 
of  articles  of  commerce  which  neutrals  are  prohibited  fto 
furnishing  to  either  one  of  the  belligerents,  for  the 
that,  by  so  doing,  injury  U  done  to  the  other  belligerent. 
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on  this  class  of  commerce  is  deemed  a  violation  of 
tl  duty,  inasmuch  as  It  necessarily  interferes  with  the 
i^ti'^rtu  of  the  war  by  furnishing  assistance  to  the  belU- 
»t  to  whom  such  prohibited  articles  are  supplied.' 
I  2.  Thcfe  is  no  difference  of  opinion  with  re.spcct  to  the 
nilc  which  prohibits  trade  in  articles  contraband  of 
r,  whatever  may  be  the  extent  of  disagreement  with  respect 
what  articles  may  properly  be  r^ardcd  as  contraband. 
!  noxious  articles  lliemsclves  (if  decided  to  be  contraband) 
invariably  condemned,  and  no  defence  or  plea  can  save 
from  confiscation,  when  their  character  as  contraband, 
their  destination  to  a  hostile  port  or  country,  are  ad- 
i  or  established.    But  the  extent  of  the  penalty,  for  the 
of  such  articles,  docs  not  seem  to  be  hxcxl  by  any 
or  uniform  rule  ;  or.  at  least,  the  decisions  seem  to 
with  the  special  circumstances  of  each  case.      Ncver- 
it  may  be  possible  to  deduce  from   these  apparently 
decisions  of  Courts  of  Admiralty,  some  general 
which    may  form    the   basis  of  the  rule  of  inter- 
law  with  respect  to  the  carriage  of  such  prohibited 

I  3,  B>' the  ancient  laws  of  war,  as  established  by  the  usages 

^Ewopean  nations,  the  contraband  cargo  affected  the  ship, 

[involved  it  in  the  sentence  of  condemnation.    The  justice 

nde  is  vindicated  by  Bynkershoek  and  Heincccius,  and 

|Canot  be  said  t}iat  tlie  penalty  was  unjust  in  itself,  or  un- 

by  the  analogies  of  the  law.      Grotius  docH  not 

riy  discuss  the  case  of  the  sliip  carrying  contraband, 

lafisdcs  to  the  subject  in  \<iTy  general  terms.     Soon  after 


r  tiade  of  neutnis  with  bclligetents,  in  articles  not  contraUmd  is 
r  free,  unless  interrupted  by  blockade  :  ibc  convc)'ancc  by  ncu- 
^WQ^cerenis  of  conmband  anicles,  is  always  unUwIul,  and  tucli 
alwx)^  be  »ciicd,  dunng  iransit  by  scii. — The  '  Pclcrhoff,' 

^  Cmc.  on  Am,  Lav,  rol.  i.  pp.  i3S-i43  i  ^\'heatan,  EUm.  Iiii. 

,  IT.  di.  iii.  (  24 ;  Duer,  On  /nitiraner,  »oL  i.  p.  624  j  I'hillimorc, 

,Lmv,  roL  iti.  (  Z17  ;  XVililm.tn,  Int.  Law,  voLii.  pp.  116,  ct  >ea. ; 

^  L^iw  f/ i\ittu<ns,  p.  3py  ;  Onntan,  Diplomaiii  tie  ta  .l/cr,  hv. 

, :  Ganwn.  lie  la  uiphmatu,  liv.  vii.  {  4  ;  IlclTicr,  Droit  Inter' 

N»u.  V^ikersifricht,  %  ■^J.ct  scq. ;  Jacobson,  ^eeruht, 

("Ando,  Dfrfiko  InttnisXiiimai,  y,  496  ;    HautefcuiUcr 

.i<.tir<i.  title  Hii.  §  t  :  BcUo,  Dertiko  InttmaaQitai^^X.  ii. 

,\k:  Pwehls,  SefrfcAi.  ttc.  b.  iv.  [>  1 104  ;  Kolienbom,  SteretAt, 

I  «x .  Lun|>rcdi,  Cammtrte  tUt  t\^Mins,  pc.  i.  §  7. 
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his  time  a  relaxation  b<^an  to  be  introduced  into  inalaa, 
but  this  relaxation^  at  first,  applied  only  to  cases  in  whidi  lia 
owner  of  the  vessel  might  be  supposed  to  be  a  stranger  to  dc 
transaction.  Subsequently,  the  stipulation  in  treaties  htaiat 
more  general,  although  the  relaxation  was  directed,  in  iB 
particular  application,  as  wel]  as  in  its  origin,  only  to  soch 
cases  as  alTord  a  presumption  that  the  o%vner  was  innocent,  a 
the  master  deceived.' 

S  4.  By  the  modem  practice  of  the  prize  courts  of  Enghiul 
and  the  United  States,  and  not  opposed,  it  is  believed,  by 
other  nations,  a  milder  rule  has  been  adopted,  and  the  Offjf- 
ing  of  .irticlcs  contraband  of  war  is  now  attended  only  wilb 
the  loss  of  freight  and  expenses,  except  where  the  ships  bdoag 
to  the  owner  of  the  contraband  cargo,  or  where  the  stmjie 
misconduct  of  carrying  contraband  articles  is  connected  with 
other  circumstances  which  extend  the  offence  to  the  ship  also. 
Sir  William  Scott  says, '  Anciently,  the  carrying  erf  coflt»- 
band  did,  in  ordinary  cases,  affect  the  ship,  and  althougk  » 
relaxation  has  taken  place,  it  is  a  relaxation,  the  beoelito^ 
which  can  only  be  claimed  by  fair  cases.    The  a^ravationof 
fraud  justifies  additional  penalties.'' 

I  5.  Where  the  transportation  of  the  contraband  article* 
is  prohibited  by  the  stipulations  of  a  treaty,  to  which  th* 
government  of  the  neutral  shipowner  is  a  party,  the  forfcitnT* 
of  tlie  freight  is  extended  to  the  ship,  on  the  ground  that  tl»^ 
criminality  of  the  act  is  enhanced  by  the  violation  of  the  >AS 
tiona!  duty  imposed  by  the  treatj-.     An  attempt  to  «oce* 

*  Bynkcrslioek,  Qurrsl.  yir.  Pub.,  lib,  i,  cap.  x. ;  Heineccha, 
Nov.,  etc.,  cap.  ii.  §  6 ;  Grot  1113,  P(  Jur.  iftl.  ac  /'tu.,  lit),  iii,  cap.  i.  i 
•Franklin,"  3  /i"!!*.,  221,  note ;  the  '  Kingencic  J;icob,'  t  A'o^.,  90; 
•  Mercunus,'  i  Mob.,  28S,  note 

'  Poison, Zflw^jVti/MiK,  p.  64  ;  ihe'JonRe Tobias,' I  Fai.,p9i 
•Neptuniis,"  yKob.,  ic8  ;  the  '  Jonge  Maigaretha,'  r  RoA.,  189  j  thc'S 
Christina,'  i  Rob.,  343. 

Formerly,  conveyance  of  contraband  subjected  the  ship  to  fbrfcitu^ 
but,  in  more  modem  timrs,  that  consequence  in  otdinary  cu«  Bincb^ 
only  to  ihc  freight  of  the  conlrabnnd  merchandise.  But,  in  deienniniotf 
ihe  question  ol  cnnm  and  cxpen&CK,  the  Tncl  of  such  conveyance  mst  t" 
proMrly  taken  into  consideration,  with  other  circumstances,  stidiu  ant 
of  frankness  in  a  neutral  c-iptain,  engaged  in  a  commerce  open  t0|l^ 
suspicion,  and  his  destniction  of  some  kind  of  papers  in  ihc  moeirai  d 
capture,  and  this,  although  it  seemed  almost  certain  that  ihcslup*" 
destined  to  a  port  really  neutral,  and  with  a  cargo  for  the  most  pan  iK** 
tral  in  characici-  and  destination.— The  '  Peterhoff,'  5  lVeiL,7%',  tto 
'  Springbok/ ytef.  I. 
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destination  of  the  ship,  by  false  papers,  will  lead  to  the 
ne  result.  '  I  desire  it  to  be  considcrod  as  tlic  sirttled  rule 
bw  received  by  this  Court,'  says  Sir  William  Scott,  in  the 
of  the  '  Franklin,' '  that  the  carriage  of  contraband  with  a 
destination,  will  work  a  condemnation  of  the  ship  as  well 
w  the  cargo.'  There  are  other  cases  of  misconduct  which 
ire  held  by  the  courts  to  involve  the  confiscation  of  the  ship 
'■'ariying  contraband  ;  as  the  privity  of  tlic  owner  of  the  ship 
Jo  the  contraband  ;  tlie  concealment  of  the  contraband  in 
i  outward  voyage  ;  the  misconduct  of  the  supercargo— the 
It  of  the  o\^'ner ;  the  contraband  traffic  of  the  officer  placed 
I  command  of  a  private  vessel  by  the  Board  of  Admiralty, 
**tl  x%'hcrc  the  owner  of  the  contraband  is  also  owner,  or  part 
ovncT  of  the  ship.  But  these  cases  will  be  more  particularly 
•ii'cussed  in  tl»e  cliapter  on  violation  of  neutral  duties.' 

S  6.  The  ordinary  penalty  of  carrying  articles  contraband 
of  War,  is  the  confiscation  of  the  goods  and  the  loss  of  the 
fitight  and  expenses  to  the  ship.  This  penalty  is  not  to  be 
werted  by  the  allegation  that  the  owners  or  master  were 
^Orant  of  the  true  nature  of  the  articles,  or  that,  by  the 
threat  or  violence  of  the  enemy,  tlicy  were  compelled  to 
receive  and  transport  them.  Such  excuses,  if  allowed,  would 
be  constantly  urged,  and  by  robbing  the  prohibition  of  con- 
traband of  its  penal  character,  would  convert  it  into  a  mere 
m^atory  threat.  Where  the  cargo  docs  not  wholly  consist 
of  ceotraband  goods,  the  innocent  articles  of  innocent  ship- 
fcr»  are  restored  ;  but  all  the  goods  <rf  the  owner  of  the  con- 
*'*l>and  article.s,  even  those  which  arc  innocent,  share  the 
««nc  rate.» 

J  7.  The  inception  of  the  voyage  is  held  to  complete  the 
""^ncc ;  and  from  the  moment  that  the  vessel,  with  (he  con- 
traband articles  on  board,  quits  her  port  on  a  hostile  desti- 
"***ori,  the  capture  may  be  legally  made.  It  is  by  no  means 
'*^csaary  to  wait  till  the  ship  and  goods  are  actually  em- 
'***vour)ng  to  enter  the  enemy's  port.    The  voyage  being 

r>ucr,  Om  Jujurajue,  vol  i.  p.  625  ;  ihc  *  BAllic,'  t  A(Ioh,  35  ;  Blewiic 
"^{••n.  13  EatI,  13  ;  (he  '  Floicat  Coinmcxctum,'  3  Rob.,  178;  (Ite  '  Neu- 
™^t,'  3  Rob.,  29j :  the  '  Enrom.*  2  R<A.,  6 :  il»c  '  Rantjcr,'  6  Hoh.,  125  ; 
^\  tdwaid,*  4  AW..  68  ;  and  sec  note  at  p.  24*. 

j^     IJaer.  Om  inmratut,  »oL  i.  a  625  ;  the  '  Ostcr  Resocr,"  4  Rob.,  199 ; 
*•  '  Ciroline;  /A/rf.  260  ;  ihe  ■  RichmoiHl,'  s  ^i^-.  325  ;  the  '  Charloltc,' 
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illegal  at  its  commencement,  the  penalty  tmmediatelyattKba 
and  cuiitinues  to  the  end  of  the  voyage,  or  at  least  so  long  it 
the  illegality  exists^ 

I  8.  Where  the  contraband  goods  are  not  taken  iu  deiiat,'n 
the  actual  prosecution  of  the  outward  voyage,  aiid  the  rttta 
voyage  is  distinct  and  independent,  the  penalty  is  not  sat 
rally  held  to  attach,  cither  upon  the  proceeds  of  thego^ 
or  on  the  ship  upon  her  return  voyage.  But  where  thcya« 
bi>th  inseparably  connected  ia  their  original  plan,  so  n  U 

'  The  •  Imina,"  3  ffoA,  168 :  the  '  Trcnde  Sostrc,*  6  Aofi.,  590.  tou 

Where  the  papers  of  a  ship,  sailing  under  a  chartcr-pany,  at  J 
f;«nuJnr  and  tegular,  and  show  a  voy.-ij^e  between  port »,  neutral  vfthlaik 
inc^tnin^  of  imertiatjonal  law  ;  uhcic  tlwre  liw  been  no  roftccaJmen bx 
spoliulion  of  thcin  ;  wlu-rr  (he  Stipubi tnnit  of  the  ch.inef-p.iriy,  iaCtvuOl 
of  the  ouiier*,  are  aji]);irencly  in  good  fatih  ;  where  the  oiA-oersaR  ow 
trals,  ha^-e  tio  interest  in  the  cafjjo,  and  have  noi  previously  in  4C«  "iTf 
violated  neutral  oblifptions,  a.nd  there  is  no  sufficient  proof  that  liieyhire 
nny  knoAledge  of  the  unLiwful  destination  of  the  ca^o— in  sucli  tcnc 
itK  a^pca  bein;;  otheru'i^c  fair,  the  vessel  will  not  be  condemned,  tKcante 
the  neutral  port,  to  which  it  is  snilin^,  has  been  constantly  and  nMorioHlT 
iiied  as  a  pott  of  call  and  tnins- shipment,  by  penone  engaged  in  tju^' 
matic  vtolittion  oT  blockade,  nr|^  "^  *"^  conveyance  of  contrabind  ol  •aft 
und  wat  meant,  by  llic  owners  of  (he  cargo  carried  on  the  ihip,  to  he  to 
utcd  in  regard  to  It. 

'flic  fact,  that  the  matter  declared  hjmcclf  iKnorant  as  to  what  t**^ 
of  his  carjjo,  of  whicli  in  voicca  wcie  not  on  boiutl  (bavit)£  bcvn  sent  bj  o»<' 
to  the  pcit  of  destination)  CunsiBled—iucb  part  being  contraband-ja** 
that  he  also  declared  himself  iRnoranl  of  llic  cause  of  ■  ■■;— •  ■•'net* 
his  mute,  boatswain,  and  sIctkjLjd,  all  tcalilicd  tliat  they  u:  <^ 

lie  the  vessel's  b.iving  contraband  on  board,  was  held  10  W  .;.  - — — t  *>• 
itself  to  infer  guUi  to  the  owners  of  the  vessel,  which  was  in  no  w«y«W** 
promised  with  the  cargo.  Uyt  the  misrepresentation  of  the  maaiet,  a*  ^ 
li  is  knowledge  of  (he  ground  of  capture,  was  hckl  to  deprive  the  omen'*' 
the  costs  on  ri'st oral  ion. 

The  car^o  wiis  condemned  for  intent  10  run  a  blnckAtle ;  the  '**^ 
scl  VtAH  saltinj:  10  a  port  huch  as  that  above  de^ril>cd,  the  bilho* 
liidiiii;  tliscloacd  the  contents  of  619  nut  of  3,007  packages,  whldi  nia** 
the  uargo,  the  contents  of  the  remaining  i,3SS  being  not  disdaied  • 
both  they,  and  the  manifest,  made  the  cargo  delivcrabk  by  «<4'0 
the  master  being  directed  by  his  letter  of  instruction;  to  report  hinattf' 
on  arrival  at  the  ncmral  port,  to  //..  who  '  would  gi^x  him  ordcn  « i^ 
the  tlclivcrj'  of  his  cat>^  ; '  a  certain  portion  of  the  caTgn,  »ho*c  eo»" 
u-nts  were  undi>clo»cd,  was  »pecial1y  nucd  fur  thcencmy't  mil:'  ■  -■ 
and  a  larger  part  waii  capable  of  being  adapted  to  ic ;  otbi : 
owned  by  the  owners  of  the  cargo,  and  by  the  charterer,  and  ?»a-.iiii  — 
teiuibly  for  neutral  pons,  were,  on  invocation,  shown  lo  have  been  en[ 
in  blockade  running,  many  packages  on  one  of  the  ^~C»eh,and  num 
in.r  brokcnsericsofnumbcrs,  finding  many  of  their  compleincntalDunil 
on  the  vessel  tinder  adjudication.  (The  '  Springbok, '5  H'all,  li  T! 
district  court — following  the  catesof  lh«'  Neulralitel'  (5  K06.. 
'Franklin'{/Arf.  317);  tlic'kanger'(6JV(^..  ia(>);lhe'BjJtic 
:i5) — bad  decided  tti:ii  the  vessel  was  a  good  ptiie,  but  ihiK  WTI^ 
by  the  Supreme  Court  following  the  case  of  the'  Bermuda '  (j  '• 
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of  a  continuous  voyage,  the  penahy  is  generally 

as  attaclitng  In  every  stage  till  its  iinal  completion. 

doctrine  established  by  the  decisions  of  tlie  Eng- 

Ity,  and    seemingly  admitted    by  the    Supreme 

;c  United  States.     Mr.  Whcaton   has  questioned 

ss,  but  his  objection,  that  it  extends  the  offaue  in- 

)S  completely  answered  by  the  decisions  themselves, 

sly  limit  the  offence  and  its  penal  consequences 

n  of  the  entire  voyage:    Ortolan  contests  this  rule 

iniiation  of  tlie  offence  during  the  return  voyage, 

nd  that  the  ship  should,  in  all  cases,  be  exempted 

alty.  and  the  confiscation  confined  to  the  con- 

ictes.     He  has  supported  his  doctrine  by  strong 

arguments,  but.  however  correct  it  may  be  in  theorj'. 

orted  by  the  practice  of  the  great  maritime  powers 

r!d.    The  general  rule  of  exemption  is,  undoubtedly, 

dished,  but  the  exceptions  indicated  arc  supported 

Bthorittes,  and  generally  admitted  in  practice.' 

;  must  be  observed  that  the  offence  does  not  ncces- 

nuc  during  the  entire  outward  voyage,  even  where 

ipleted   by  the  mere  inception  with   contraband 

board.    '  Where  there  is  positive  evidence,'  says 

■.previous  to  the  capture,  the  voyage  had  been 

f  the  substitution  of  an  innocent  port  of  destina- 

Lt  the  original  port,  by  capitulation  or  otheruise, 

to  be  hostile,  as  the  goods  were  not  contraband 

I.  the  capture  is  invalid,  and  restitution  is  decreed.' 

he  penalty  is  not  averted  by  the  possibility  that 

in  to  prosecute  an  illegal   voyage,  which  is  in  the 

execution,  will  be  changed  before  its  completion. 

tention,  when  the  capture  was  made,  had,  in  good 

ibandoned,  or  was  no  longer  capable  of  execution, 

b!urf)  is  extinguished,  and   the  penalty  cannot  be 

^^^ptomitiit  df  la  Mer,  liv.  iii.  ch.  vi. ;  I-rubncr,  De  la 
Wliment!.  liv.  ii,  ch.  iv.  §  4  ;  Zoucb.  yurit  et  yur.  Ftfialii, 
fuL  ;  Whcaion,  On  Capturet,  p.  183;  the  'Nancy,'  3  fi^., 
tosalic  aiwl  Iteily,'  3  RMt.,  348  ;  ihc  'lialtic,'  1  Act.,  25  ;  the 
^atuk..^%\  :  ihc  'Catedimia,'  i  Whtai..  too;  'Christian*. 
Wu  i8i  ;  Carhngion  v.  the  M.  In*.  Col,  8  ttttrs.,  sai  ;  the 
■odce,'  I  Hot.,  87  ;  (Iw  ■  Charlotie,'  Ibid.  5X6 ;  the  '  Margaret, 


Insnmiut,  vol  L  pp.  619,  571,  572. 
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i  lo.  The  illegality  of  the  transportation  of  contralaii 
gotxJs  is  not  confined  to  an  original  importation  lata  j 
enemy's  country.  The  transjwrtation  of  such  articles  fra 
one  port  of  the  enemy  to  another  is  equally  unlawful,  aa^ 
subject  to  be  treated  in  the  same  manner  as  an  or^iul  Id 
portatjon.  It  may  ecjually  and  as  directly  tend  to  assij!  ll 
enemy  in  the  prosecution  of  the  war.  'The  transferor « 
traband  from  one  port  of  a  country  lo  another,*  ays  S 
William  Scott,  'is  subject  to  be  treated  in  the  same  nam 
as  an  original  importation  into  the  country  itself.' ' 

S  1 1.  In  order  to  constitute  the  unlawfulness  of  the  tnl 
portation  of  contraband,  it  is  not  necessary  that  the  imatSi 
destination  of  the  ship  and  cargo  should  be  to  an  eow 
country  or  port.  If  the  goods  are  contraband  and  desiir 
for  the  direct  use  of  the  enemy's  army  or  navy,  the  tramp 
tation  is  illegal,  and  subject  to  the  ordinary  penalty.  Th 
if  an  enemy's  fleet  be  lying,  in  time  of  war,  in  a  neutral  {n 
and  a  neutral  vessel  sliould  carry  contraband  goods  to  t 
port,  not  intended  for  sale  in  the  neutral  market,  but  destii 
for  the  exclusive  supply  of  the  hostile  forces,  such  cond 
would  be  a  direct  interposition  in  thc^^'ar  by  furnishing  C9 
tial  aid  in  its  prosecution,  and  consequently  would  b> 
flagrant  departure  from  the  duties  of  neutrality. 

i  1 2.  Ill  the  case  of  the  '  Commercen,'  a  Swedish  vessel  e 
turcd  by  an  American  cruiser  in  the  act  of  carrying  a  a 
of  barley  and  oats  for  the  supply  of  the  allied  armies  in 
Spanish  peninsula,  the  United  States  being  at  war  whhC 
Britain,  but  at  peace  with  Sweden  and  the  otlier  powers  iJ 
against  France,  the  Supreme  Court  of  tlie  United  State*! 
thai  the  voyage  was  il!<^l,  the  cargo  was  condemned, and 
neutral  carrier  denied  his  freight.  The  cargo,  in  this  case, 
enemy's  property,  but  all  tlie  members  of  the  court  i 
curred  in  tlie  principle  that  a  neutral  carrying  supplies  for 
enemy's  naval  or  military  forces,  was  engaged  in  an 
voyage  inconsistent  with  the  duties  of  neutrality',  and  th 
was  a  very  lenient  administration  of  justice  to  confine 
penalty  to  a  mere  denial  of  freight  Some  doubts  have  at 
as  to  the  propriety  of  the  decision  in  the  particular  case; 
none  as  to  the  truth  of  the  general  principles  upon  w 

■  The  ■  Edwud,'  4  JJoA.,  70. 


it  was  founded.  Chief  Justice  Marshall  tiisscntcd  from  the 
Bujorit}'  of  the  court,  but  his  dissent  uns  founded  on  the 
•pccial  circumstances  of  the  case :  first,  that  the  war  in  the 
S{Biiish  peninsula  was  so  distinct  from  that  between  England 
aid  the  United  States,  that  the  latter  could  not  be  prejudiced 
by  the  aid  furnished  ;  and,  second,  that  Sweden  bcin^^  an  ally 
with  F.ngtarvd  in  the  war  against  France,  her  subjects  might 
hi-fully  aid  the  British  forces  engaged  in  that  war,  and  with- 
flutriolating  their  neutrality  toward  the  United  States.' 

1 13.  All  writers  on  international  law  arc  agreed,  that 
Icmcnts  and  munitions  of  war,  and  articles,  which,  in  their 
1  condition,  arc  of  immediate  use  for  warlike  purposes, 
to  be  deemed  contraband,  whenever  tliey  are  destined  to 
Bwmy's  country,  or  to  an  enemy's  use ;  but,  beyond  this, 
is  such  a  diversity  of  opinion  among  text-writers  that  it 
ingly  difficult,  if  not  impos<:ible,  to  deduce  from  such 
any  well-established  and  satisfactory'  principles  to  guide 
decision  on  the  points  in  dispute.  Wc  will  proceed  to 
to  the  discussions  of  publicists  of  the  highest  authority 
""these  questions,  without  attempting,  however,  to  reconcile 
"**•«■  differences  of  opinion. 

I  14.  Grotius  divides  all  articles  of  trade  into  three  classes : 
'■  Implements  and  materials  which,  by  tlieir  nature,  are 
aitable  to  be  used  in  war.  2.  Articles  of  taste  and  luxury, 
useful  only  for  civil  purposes,  as  books,  paintings,  etc.  3. 
Articles  which  are  of  indiscriminate  use  in  peace  and  war.  as 
prtwisions,  naval  stores,  etc.  Articles  of  the  first  class  are 
ihvays  contraband  ;  those  of  the  second  class  never;  those  of 
the  third  class  may  or  may  not  be  contraband,  according  to 
*hc  particular  circumstances  of  the  war.  But  little  objection 
t*''  be  made  to  this  classification,  but  it  leaves  the  entire 
dimculty  un.scttlcd,  a.i  the  question  immediately  arises  with 
aspect  to  what  articles  arc  to  be  assigned  to  c.ich  class,  and 
'•'*<lerwhat  particular  circumstances  articles  of  the  third  class 
***  sobjcct  to  capture  as  contraband  of  war.  Loccenius  is  of 
•'P'nion  that  provisions  are  universally  contraband,  and  refers 
>'*  niany  instances  in  which  different  nations  had  enforced  the 
Prohibition.  Heinecdus  includes  in  the  list  of  contraband 
*'**de8  of  promiscuous  use  in  peace  or  war,  such  as  provi- 

>  The  ■  Commercen,'  i  WktaL  R.,  p.  322. 
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sions,  naval  stores,  etc.  Vattel  makes  a  similar  distinchoat* 
that  of  Grotius,  though  he  hicludes  timber  or  naval  stem 
among  articles  which  arc  liable  to  capture  as  conirabind,iri 
considers  provisions  as  such  only  under  certain  ciraimstaacA 
UK  '  when  there  arc  hopes  of  reducing  the  enemy  by  faniM.' 
Valin  and  Pothicr  wholly  exclude  provisions,  but  a<JRUt  dul 
by  general  usage,  when  they  wrote,  naval  stores  vi*cre  |f»- 
hibjtcd.  Bynkcrshock  strenuously  contends  a^jainst  admiia^ 
into  the  list  of  contraband  articlesof  promiscuous  use  inpoa 
an  d  war,  and  denies  that  any  other  tiian  those  which,  in  thcr 
actual  state,  are  immediately  applicable  to  warlilce  punoft 
can  properly  be  enumerated  as  prohibited.  Sir  Lcobt 
Jenkins,  in  a  letter  to  Charles  II.,  says:  T  am  humbly (f 
opinion  that  notliing  ought  to  be  judged  contraband  bythr 
general  law  of  nations,  but  what  is  directly  and  imm«diii(i|r 
subservient  to  the  uses  of  war,  except  it  be  in  llie  case  of  !»■ 
sieged  places.' ' 

5  J  ;.  The  more  modern  treaties  on  the  law  of  nations  pre- 
sent an  almost  equal  diversity  of  sentiment  on  this  subject 
Kent,  Whcaton,  and  Duer  have  generally  limited  their  rcntall* 
to  stating  die  opinions  of  tlie  older  text-writers,  and  the  Mo- 
tions of  English  and  American  courts  of  prize.  \Vheaton» 
evidently  disposed  to  exclude  entirely,  from  the  list  of  contn 
band,  provisions  and  other  articles  of  promiscuous  use.  K<ff 
and  Duer  are  of  opinion  that  such  articles  may.  or  may  not. 
be  contraband,  according  to  tlie  circuinsunccs  of  the  oK- 

t  Croiius,  De  Jur,  B4t.  ae  Pat.,  lib.  iit.  np.  i-  §  S  ;  Lotxaim,Si 

Jnr.  Maril.,  lib.  i.  cap.  4,  (  9  ;  Heinrccius,  />«  A'uwfliir,  cap.  IJWi 
\sX\t\  Drott  lies  Gens,\\t.  n\.  ^.  vii.  4  113;  \  a\\.a.  Cam.  lur  vOfi^'^' 
iii.  til.  ix.  ail.  xi.  ;  Bynkershoek,  Qtiatt.  Jtir.  Bel.,  liv.  i.  cap.  x. 

A  strictly  accurate  and  satistiictor^'  classitkaiion  is  p^tiaps  impiK- 
ticable,  but  thai  which  is  best  supported  by  Engli&b  and  AinencM^fr' 
cisions  divides  all  merchandise  into  three  classes  : — 

tst.  Aniclcs  in^iniifaciurcdand  primarily  orordinarityusedrortniltiT 
purp(Me5  in  lime  of  war,  destined  to  a  belligerent  country  or  pbos  oc- 
cupied by  the  army  and  navy  of  a  belligeTeni,  are  always  coniraWid  vA- 
liable  to  cnndem nation. 

and.  Articles  which  may  be  and  tat  used  for  purposes  of  «W 
peace,  according;  to  circumstances,  are  contraband  only  when  actually^ 
tined  to  the  military  or  nav-il  use  of  a  bcUigcrenL 

3fd.  Articles  excltisively  "scd  for  peaceful  purposes  are  not  coninbw 
at  all,  though  liable  I0  seinire  and  condemnation  for  vioUtiuu  of  blockiA 
or  siCRC. 

Contraband  articles  contaminate  the  parts  not  conirabuidof  kO^ 
if  belon^Hng  In  the  tame  owner  ;  and  the  non-contrabaivd  must  sban  W 
fat«  of  tlie  contraband— vie,  coa&Katign. — The '  PcterbofT/  j  WaU.,  J* 


tsh  authors  have  generally  favoured  the  views  of  their 
Government  in  its  extension  of  the  list  of  contraband  to  all 
arlicla  of  promiscuous  use  in  peace  and  war.    One  of  their 
Utcit  text -writers,    Keddie,   defines   contraband  to  be:  'I, 
Articles  which  have  been  constructed,  fabricated,  or  com- 
pounded into  actual  instruments  of  war.    2.  Articles  which 
Irani  their  nature,  qualities,  and  quantities,  are  applicable  and 
BScfut  for  the  purposes  of  war.     3.  Articles  which,  although 
ptA  subservient  generally  to  the  purpascs  of  war.  such  as 
in.  flour,    proMsions,  naval    stores,    become  so    by  their 
ill  and  direct  destination  for  such  purpose?,   namely,  by 
ir  destination  for  the  supply  of  armies,  garrisons,  or  fleets, 
Yil  arsenals,  and  posts  of  military  equipment.'    The  con* 
tal    writers,  generally,  contend    against    the   English 
ension  of  contraband.    Among  the  most  recent  are  Haute- 
i\ie  and  Ortolan.     The  former  admits  but  one  class  of  con- 
band,  and  confines  it  to  objects  of  first  necessity  for  war, 
^*4k:h  arc  exclu5i\'ely  useful  in  war,  and  which  can  be  directly 
loycd  for  that  purpose,  without  underKoinj,'-  any  change. 
latter  declares  his  opinion  to  be,  that,  on  principle,  under 
""•inary  circumstances,  arms  and  munitions  of  war,  which 
*TVe  dirwtly  and  exclusively  for  belligerent  purposes,  are 
'^ne  contraband.     He  admits  that  in  special  cases  certain 
<**crminate  articles,  whose  usefulness  is  greater  in  war  than 
to  peace,  arc,  from  circumstances,  in  their  character  contra- 
band, without  being  actually  arms  and  munitions  of  war,  such 
**  timber,  evidently  intended  for  the  construction  of  ships  of 
"■^r,  or  for  giin-carriages,  boilers  or  machinery  for  the  enemy's 
steajn-vessels.  sulphur,  saltpetre,  or  other  materials  for  arms 
w  munitions  of  war.     fhiUimore  reviews  the  whole  question, 
wd  Considers  that  provisions  may  or  may  not  be  contraband, 
*^*^*Jrding  to  their  destination  and  probable  use.     Heftier  is  of 
"pinion  that  certain  articles,  as  provisions,  not  in  their  nature 
contraband,  may,  in  certain  cases,  from  their  destination  and 
•"^ndcd  use,  be  regarded  as  such.' 

I    16.  And  the  same  discordancy  in  the  definition  of  con- 

F     '  Wheaton,  £/em.  Int.  Lav,  pt.  iv.  di.  Hi.  5  26  ;  Kent,  Cow.  en  Am. 
"'"       -.]-  I.  pp.  13;  143  ;  !'>«'■  On  Insurancf,  vol.  i.  ppt  6J2-644  j 
Kutankts  ili't.  and  Crit.   in  Mart.  Irtl.  Lav,  v^l,  ii.  p.  456  [ 
--icuiUc.  Vts  ^'atU'Hi  Xrutrfi,  lii.  8,  S  a  i  Ortolan,  ffifi.  tie  fa  Afer, 
it.  ch.   vi. :    riiiil'iii-ir«,  Om  /tit.   Lavn,   vol.  iii.   f  245,  et  acq.; 
k«r,  Drmt  Imitmutifna!,  {  l60i 


254  INTERNA 

trabnnd  is  to  be  found  in  the  conventional  law  of  nation;,  u 
establtslied  by  treaties,  the  provisions  of  which  are  vaiuo 
and  contradictory,— even  of  those  made,  at  difllcrcnt  peiiaik 
between  the  .same  nations.     The  same  may  be  .said  of  amis 
ordinances   and   diplomsttc   discussions.      The  marine  ai- 
nances  of  Louis  XIV.,  1681,  limits  contraband  to  inunitxm 
of  war.    So,  also,  the  treaties  between  England  and  Swtdei 
in  i6$6,  l66l,  1664,  and  1665.     Bynkershock  refers  to  oto 
treaties  of  the  seventecntli  centurj',  as  containing  the  one 
limitation.     But  Valin  says  that  in  the  treaty  of  commtnc 
between  France  and  Denmark,  in  1742,  pitch,  tar,  rcsia,iU- 
cloth,  hemp,  cordage,  masts  and  ship-timber,  were  declmd 
to  be  contraband.     By  the  treaty  of  Utrecht,  in  1715.  ai 
the  subsequent  treaties  of  1748,  1763.   17S3,  and  I7W,b^ 
twcen   Great  IJritain   and    France,  contraband  was  strictij 
confined  to  munitions  of  war ;  all  other  goods  not  wofW 
into  the  form  of  any  instrument  or  furniture  for  warlike  0* 
by  land  or  sea,  are  expressly  excluded  from  this  lisL   bt 
the  contraband  character  of  naval  stores  continued  a  \axi 
question  between  Great  Britain  and  the  Baltic  powers.   8^ 
tlic  treaty  of  1801,   between   Great  Britain  and   Rossii,  to 
which  Denmark  and  Sweden  subsequently  acceded,  all* 
petre,  sulphur,  saddles  and  bridles,  were  enumerated  as  oas- 
traband  ;  and  by  the  convention  of  July  35,  1803,  the  listim 
augmented  by  the  addition  of  coined  money,  horses,  etpf- 
ments   for  cavalry,  and   all    manufactured   articles   serwf 
immediately   for   the  equipment  of  ships  of  war.      In  the 
treaty  of  1794,  between  Great  Britain  and  the  United  State 
it  was  stipulated  (article  18)  that  under  tlie  denomlnatioc  ef 
contraband  should  be  comprised  all  anns  and  implnncoB 
serving  for  the  purposes  of  war,  'and  also  timber  for  ship- 
building,  tar  or   rosin,  copper  in  sheets,  sails,   hemp  iM 
cordage,  and  generally  whatever  may  ser%'C  directly  to  tl* 
equipment  of  vessels,  unwrought  iron  and  fir  planks  etHj 
excepted.'      The    article    then    goes    on    to    provide,    thit 
'  whertas  the  difficulty  of  agrtfing  on    the  firrcise  aua, 
wkick  aione  provisions  and  other  artietes,  not  gnttraUy  a*- 
trabatui,  may  be  regarded  as  such,  renders  it  expedient  to 
provide  gainst  the  inconveniences  and  misundcniandlntl 
which  might  thence  arise,  it  is  further  agreed  that  wbencv-a 
any  such  articles,  so  becoming  contraband,  aecar^mg  to 
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lish  authors  have  generally  favoured  the  views  of  their 
itramcnl  in  its  extension  of  the  list  of  contraband  to  aU 
idet  of  proniUcuous  use  in  peace  and  war.     One  of  their 
it  text-writers,    Keddie,   defines  contraband   to  be:  *  i. 
kics  which  have  been  constructed,  fabricated,  or  com- 
nJed  into  actual  tnstrumenLi  of  war.     2.  Articles  whidi 
from  ihcif  nature,  qualities,  and  quantities,  are  applicable  and 
uKful  for  the  purposes  of  war.     3.  Articles  which,  although 
not  Hjbservient  generally  to  the  purposes  of  war,  such  as 
grain,  flour,    provisions,  naval    stores,    become  so  by  tlieir 
jpecial  and  direct  destination  for  such  purpose*,   namely,  by 
Ibcir  destination  for  the  supply  of  armies,  garrisons,  or  fleets, 
arsenals,  and  posts  of  militar>'  equipment'     The  con- 
writers,   generally,   contend    against    the    English 
iciuton  of  contraband.    Among  the  most  recent  arc  Haute- 
»IJe  and  Ortolan.     The  former  admits  but  one  class  of  con- 
^liaband,  and  confines  it  to  objects  of  first  necessity  for  war, 
'iich  are  exclusively  useful  in  war.  and  which  can  be  directly 
iployed  for  tliat  purpose,  without  undergoing  any  change. 
ic  Jattcr  declares  his  opinion  lo  be,  that,  on  principle,  under 
t"diliar>'  circumstances,  arms  and  munitions  of  war,  which 
^'ve  directly  and  exclusively  for  belligerent  purposes,  arc 
«l«rte  contraband.     He  admits  that  in  special  cases  certain 
drterniinate  articles,  whose  usefulness  is  greater  in  war  than 
*  peace,  are.  from  circumstances,  in  their  character  contra- 
*nc3,  without  being  actuallyarms  and  munitions  of  war,  such 
*^  limber,  evidently  intended  for  the  construction  of  ships  of 
**■•",  or  for  gun-carriages,  boilers  or  machinery  for  the  enemy's 
***^ni.vcs3cls.  sulphur,  saltpetre,  or  other  materials  for  arms 
"^  «T»unitions  of  war.     Phillimorc  reviews  the  whole  question. 
*'*<i  considers  that  provisions  may  or  may  not  be  contraband, 
*^*iOrding  to  Iheir  destination  and  probable  use.     HcfHcr  is  of 
*I*inton  that  certain  articles,  as  provisions,  not  in  their  nature 
5**^*  traband,  may,  in  certain  cases  from  their  destination  and 
"•^^^nded  use,  be  regarded  as  such.' 

1  l6.  And  tlie  same  discordancy  in  the  de5nition  of  con- 

*  Wheaton,  £/r«.  /«/.  Law,  pt  iv.  ch.  iii.  $  36  ;  Kent,  dVm.  tim  Am. 
-,  -  *,  »oI,  I.  pp.  135-143  ;  Duct,  On  InsmraHce,  vol.  i.  pp.  622-A44  ; 
5|^*Mie.  titstarckes  Hist,  and  Cril.  in  ,\farL  /«/.  Lav,  vol  il  p.  456  ; 
**  ^UlrfrtiUc, />«  .Va/(*'«J  Xeutra,  tit.8,§l;  OnoUn, /Jyt.  a^  f,i  Afer, 
^**1B  n.  ch.  vi  ;  rhilliiiiorc.  On  Int.  law,  vol.  iii.  {  J45,  ct  seq. ; 
■*••»,  Dfvit  InKmaiianal,  J  1601 
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regarded  as  articles  oHcifiUis  usAs.  not  necessarily  contnlnid 
but  liable  to  be  considered  so,  if  they  were  to  be  appliod  H 
the  military  or  naval  uses  of  the  enemy.  A  Swcdbh  ocfi- 
nance,  of  April  S,  i354,  section  fifth,  enumerates  as  cAOta- 
bard  of  war,  all  kinds  of  arms,  munitions  of  war,  miUaiy 
stores,  saddles,  bridles,  and  other  manufactured  xi^As, 
immediately  applicable  to  warlike  purposes. 

5  iS.  Again,  if  we  recur  to  the  decisions  of  pn',-: 
although  we  shall  find  less  discordancy,  perhaps,  th.i :  ■ 
other  sources  of  international  law,  we  ncvcrthclesi  iA 
encounter  a  diversity  of  sentiment,  on  some  points,  wliich* 
would  be  vain  to  attempt  to  reconcile.  Even  in  tht  ante 
country,  at  different  periods,  the  decisions  have  been  vaiiiB 
and  contradictory.  Thus,  in  England,  Sir  Leotine  JcnkiK* 
the  judge  of  admiralty  in  the  reign  of  Charles  11.,  1674.10 
the  case  of  a  Swcdi.<ih  vessel,  laden  with  naval  stores.  aJrtaif 
referred  to.  decided  that  such  commodities  as  pitch,  car,  cd 
naval  stores,  except  in  case  of  besieged  places,  ought  Dot»» 
be  judged  contraband  ;  while  Sir  William  Scott  condoiHi 
naval  stores  as  contraband,  even  when  bound  to  a  mcrcafflSt 
port  only,  as  'they  may  then  be  applied  to  immediate  iwi" 
the  equipment  of  privateers,  or  may  be  conveyed  from  tke 
mercantile  to  tlie  naval  port,  and  there  become  subservieal » 
every  purpose  to  which  they  could  have  been  apphed,  if  gdiC 
directly  to  a  port  of  naval  equipment.'  The  same  xaxboeXf 
sustained  the  orders  and  instructions  to  English  crutscni 
seize  all  neutral  vessels  laden  with  com,  flour,  meal,  io* 
other  provisions,  bound  to  ports  of  France,  upon  the  groirf 
that  by  the  modern  law  of  nations,  all  provisions  arc  to  l>= 
consudered  contraband,  and.  as  such,  liable  to  confiscalii*- 
whenever  the  depriving  the  enemy  of  these  supplies  is 
of  the  means  to  be  employed  in  reducing  him  to  terra*.' 

S  ig.  A.s  already  stated,  it  is  not  our  present  tntentiontO 
attempt  to  reconcile  conflicting  opinions  and  decisions,  of  1^ 
deduce,  from  any  process  of  reasoning,  the  rules  of  a  unfv«»* 
law  applicable  to  contraliand  of  war.  But  we  will  ende*vo»' 
to  state  wliat  has  been  decided  to  be  contraband  by  the  vrac 
courts  of  Kurope  and  of  the  United  States,  wh- 
courts  are  generally  agreed,  and  whereir 
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jpinion.  It  is.  perhaps,  of  as  much  importance  to  know 
it  hii5  been,  and  is  hkcly  to  be,  administered  as  the  law. 
be  ciHirts  of  the  principal  commercial  States,  as  to  know 
iokgkt,  in  theory,  to  be  established  as  tlic  conventional 
of  nationa  The  hability  to  capture  can  only  be  dctcr- 
wd  by  the  niles  of  international  law,  as  interprtud  and 
&d  by  tht  tribunals  of  Ihe  beitigrrent  Sltttc,  to  the  operations 
irtiosc  cruisers  the  neutral  merchant  is  exposed. 
I  za  It  is  universally  admitted,  as  already  remarked,  that 
tBSiniinents  and  munitions  of  war  are  to  be  deemed  con- 
band,  and  subject  to  condemnation.  Thi.s  rule  embraces. 
iGs  terms,  and  by  fair  construction,  all  ordnance  and  arms 
cvety  description,  ball:«.  shells,  sliot,  gunpowder,  and 
Sides  of  military*  pyrotcchny,  gun-carrir^cs,  amuniUon- 
gonst  belts,  scabbards,  holsters,  all  military  equipments 
il  military  clothing.  Any  vessel,  evidently  built  for  war- 
purposcs,  as  gun  and  mortar  boats,  and  destined  to  be 
3  for  such  use,  is  clearly  Uable  to  confiscation  under  the 
DC  rule.  To  this  list  arc  to  be  added  all  articles,  manu- 
lufod  or  unmanufactured,  which  are  almost  exclusively 
^  for  military  purposes,  as  machincrj'  for  maniifacturins 
's.  and  saltpetre,  and  sulphur  for  making  gunpowder.' 
I  2l.ltisa(iestablishcd  doctrine  of  the  ICngHsh  Admiralty, 
All  manufactured  articles  that  in  their  natural  state  are 
«  for  military  use,  or  for  blflI3rng~a^n3  equipping  ships 
'ar,  such  as  masts,  spars,  rudders,  wheels,  tillers,  .sails 
■lotil.  cordage,  rigfjing,  and  anchors,  arc  contraband  in 
own  nature  to  the  same  extent  as  munitions  of  war. 
tliat  no  exception  is  admitted  in  their  favour,  unless 
ed  by  express  provisions  of  a  treaty.  Since  the  intro- 
■on  of  steam,  as  a  motive  power,  in  ships  of  war,  the 
&h  prize  courts  would  probably,  upon  tlie  same  principle, 
Cmn  as  contraband  all  marine  engines,  screw  propellers, 
dcrs,  shafts,  boilcri,  boiler  plates,  tubes,  fire  bars,  and  every 
ncnt  part  of  a  marine  engine  or  boiler,  and  every 
Ijc  suitable  for  tlic  manufacture  of  marine  machiner}'.' 


tiiore.  Oh  Jul.  Law,  vol.  iii.  $  J19  j  Duer,  On  /nsurame,  vol.  i, 
^bcMixi,  i'Mut.  Inl.  Law,  pt  iv.  ch.  iii.  $  24.     Toqiedoes,  and 
{ear  ecinnecied  M-lih  ih«m  ix  with  anilleiy,  would  be  included 
<  lisL 

JTuIUmore,  On  Int.  Law,  vol  iii.  §  334  ;  Edtnfiurnh  Rrvifw,  No. 
[Jaly,  ISJ4. 
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'       S  22,  Articles  in  a  rough  state,  which  may  be  lacd  Br 
miiilary  and  naval  purposes,  may,  or  may  not,  be  contnM 

After  the  dccUmtion  of  war  in  r  870  between  France  aad  Govk?. 
the  Brilish  Government  lost  no  time  in  announcing  the  dclenoiwtxt  ■ 
Great  Biit&in  tn  mainlaina  position  of  neutrality  tietwcei)  theccnltD^ 
panics,  and  this  posiiiaa  vas  faithfully  observed.     No  facilltin  nf 
i;ivcn,  or  rcstriclions  imposed,  which  were  not  equally  apphcjUIe  in  )A 
hclligcicncs.    The  steps  taken  by  the  IJritish  GuvcmmcnE  wue  kt^ 
in  accnrdnncc  with  precedent,  and  vrith  the  |)rindplea  by  whi<:h  Miml 
nalinns,  inclu^inj:  Germany,  had  been  guided  in  ictfrn  wars.     Ual  hwt 
Bisiniirck,  on  hchalf  of  Germany,  appeared  to  wi.ih  that  Grm  BoU 
slmuld  i;<^  further,  and  chat  she  shoula  not  only  cn}oin  upon  bhtish*^ 
jecta  the  obligations  of  neutrality,  but  that  she  should  take  it  upoabcnf 
to  enforce  those  obligations    in  a  manner  and  to  an  extent  »M> 
unusual.     Mc  complained  that  England  had  provisioned  the  Fmch  ioL 
with  coal  by  direci  communiciitiun  of  I^nglish  vessels  with  tfae  fleet,  Ak 
there  w-iin  an  export  of  li«rac«  In  Inr^e  quantities  to  France,  and  t!h«ic» 
lnict»  had  been  entered  into  with  Encliah  bouses  at  BirminiEfua  M 
supply  the  French  Govcrnmciic  with  cartridKei.     He  demanded  Atf 
England  should  not  only  forbid,  but  should  absolutely  prercni  thcei;a- 
IBlion  of  articles  contraband  of  war  ;  thai  is  to  say,  that  she  ihooU  *• 
cidc  herself  what  articles  were  to  be  considered  as  COntrat»iid  of  oTi 
and  ihiit  she  should  keep  such  a  watch  upon  her  ports  as  to  moke  ii  i^ 
pf>s»ihle  for  «iich  articles  to  be  cxjiprtcd  fmin  them.     It  requim  Uri* 
Con)ideT;ition   to  be  convinced  that  tln«  i»  a  task  which  a  neutral  pO*« 
can  hardly  be  called  upon  to  perform.     Diflerent  nations  take  ilifien> 
views  at  difTcicnl  times  as  to  witai  article:*  arc  to  be  ranked  ascontrabii' 
of  war,  and  no  general  decision  has  been  come  to  an  ttie  stibject   Stnl| 
remonstrances,  for  instance,  were  made  by  Prince  btunarck  t^ainstt 
expon  of  coal  to  France,  but  it  has  been  held  l>)'  PrwtMan  autboa  i 
high  reputation  that  coal  is  not  contraband,  and  tliat  no  one  Pbwtr.dlla 
neutral  or  beUij^erent,  can  pronounce  it  to  be  so.    But  even  if  Ifats  |nal 
were  clearly  ddined,  it  is  t>c>-ond  dispute  that  the  contraband  ebiitfa 
would  depend  upon  the  d(>tlin:itinn  ;  the  neutral  power  could  hardly ' 
cadled  upon  to  iirevent  the  exportation  of  such  cargoes  to  a  neutral  (*ti 
and  if  this  be  the  case,  how  could  it  lie  decided  at  the  time  of  deptntfi 
of  a  vessel,  whether  the  alleged  neutral  destination  w«rc  real  or  enkU' 
able  ?    The  question  of  the  destination  of  the  ear^  muct  be  deddol  0 
the  prize  court  of  a  belligerent,  and  Gcnnany  could  hardly  wrioo*lr  fB 
pose  to  hold  the   British  (Jovcmmcnt  responsible,  whene^-er  a  BtiM 
ship,  carrying  a  contrati^nd  cargo,  should  be  captured  while  atteni]tta 
to  enter  a  French  port. 

When  Prut-(ia  wax  in  the  same  position  as  that  in  wliieb  Ci*> 
Britain  then  found  herself,  her  line  of  conduct  was  similar,  and  she  foO 
herselfcfiually  unable  CO  enforce  upon  her  subjects  strinj^cnt  obligaM 
against  the  exportation  even  of  un(|iiesiio(table  munitions  Si  ■* 
During  the  Crimean  war  aims  and  inuniliuns  w-crc  freely  exported  W 
Prussia  to  Russia,  and  arms  of  Bc)f;ian  manufacture  found  their  w*]f ' 
the  6arnc<iuancr  through  Prussian  territory,  in  spite  of  a  decree  iuMJt 
the  Prussian  Government,  prohibiting  tfae  transport  of  arnu  conunf  ftn 
foreign  Stales. 

U  may  not  be  irrelevant  to  quote  the  views  expressed,  in  l9n 
a  foreign  Minister  at  WashJnjirton  by  ibc  Sccrcurj-  of  State  of  * 
United  Stales,  respecting;  the  duties  of  iKUtrals  in  repaid  lo  trade 
articles  contraband  of  war.  He  in  reported  to  have  said  that  a 
aitunuuittoa  bad  always  been  considered  tu  beartkles  o(  ksitamte 
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xording  to  tlidr  nature  and  destined  use,  as  inferred  from 
bdr  immediate  dcstinatioti.     Thus,  pitch,  tar,  and  hemp, 

estmcd  to  the  enemy's  use,  are  generally  held  to  be  contra- 

ond  in  their  nature,  but  when  they  arc  the  produce  of  the 
ICotral  country  from  which  they  are  exported,  and  arc  the 

roptrty  of  its  subjects  or  citi2en3,thcy  are  exempt  from  con- 

icition,  except  when  they  are  exclusively  and  immediately 

EHtned  to  warlike  use.  Ship-timber,  in  a  rough  state,  is 
tXiMu contraband, but  it  may  become  so  from  its  particular 
harancr,  as  masts  and  spars,  or  from  the  character  of  its  port 
destination.     Copper  is  not  generally  contraband,  but  if 

siccts,  adapted  to  the  sheatliing  of  vessels,  it  is  condemned. 

cnip  is  more  favourably  considered  tlian  cordage.  Kosin  is 
generally  contraband,  but  is  condemned  if  going  to  a 
t  of  naval  equipment  Iron  itself  is  treated  with  indul- 
*ce.  but  if  of  such  a  form  as  to  make  it  suitable  for  military 
Daval  purposes,  and  its  immediate  destination  is  for  such 

it   cannot  claim  the  benefit  of  exemption.    The  same 

Would  probably  be  applied  to  all  unwrought  materials 
^Hip-building,  and    for  the  construction  of  marine  ma- 
t'y.     Since   the    introduction  of  steam   as    the    motive 
■"  in  sliips  of  war,  the  question  has  been  much  discussed 

irope,  whether  coals  are  to  be  considered  as  contraband. 
y   -would  seem  now  to  properly  belong  to  tlie  same  class 

iip-timber,  tar,  pitch,  and  other  unwrought  materials  for  J 
•"■building  and  naval  stores.     In  the  recent  war  between  " 

allies  and  Ru.-isia,  tlic  English  cruisers  stopped  coals  on 
^  way  to  an  enemy's  port  on  the  Black  aca,  though  it 
*ars,  from  an  answer  aircadj'  referred  to,  given  in  the 
JUse  of  Commons,  by  Sir  James  Graham,  that  they  would 
i**gardcd  by  British  cruisers  as  one  of  the  articles  ancipitis 
Ar,  not  necessarily  contraband,  but  liable  to  detention  under 
rcumstanccs  tJiat  warrant  suspicion  of  their  being  destined 

lite  military  or  naval  uses  of  the  enemy.    Ortolan  lirst 

w  by  neiitiaH  ditring  n.-it,  and  th.it  the  United  Stales  claimed  ihe 
hi  lo  kupiily  them  lu  nil  b<;]Ut:cfciu&  without  distinction,  xddine  thai 
rinr  the  Cicil  War  in  America,  quanliiics  of  these  articles  had  been 
ugtu  fnjoi  England,  trance,  und  rSclgium, 

Tie   Btlgian   Govcinnicnt,    while  prohibiting  the  transit  and  expor-j 
on  or  Arn\%  and  munillona  of  war  in  i<^7o,  no  cnlickss  cxccjilctl  lium] 
\k\  which  could  clearly  be  shn««m  lo  be  dcsuncd 
1,  and  tewrved  ronnaUy  the  right  of  6x.-c  expoitaii 
-(/•or/.  Paptrs.  18701) 
t  3 
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Expressed  the  opinion  that  coals  mi^ht,  or  might  not.  vend- 
ing to  their  intended  use,  be  classed  as  prohibited  artkls; 
but  he  afterwards  corrected  tliis  statement,  and  condnU 
that  they  never  can,  under  any  circume^tances,  become  coatO' 
band  of  war.  This  view  of  the  question  is  ably  adwxatd 
by  Haiitcfcuillc.' 

•  Poison,  Law  of  Naliom,  p.  63  ;  Ortolan,  Dipiomalif  4<  ■    " 
iii.  ch.  vi. ;  tlic  '  Staadt  Hiubaen,'  I  /lai,,  16  ;  the  '  S^r^  C< 
AW.,  241  ;  the  'Maria,'  J  fitft.,  372;  the  'ApoUo,'  4  AW.,  i)l^;ttt 
•Chrislin.!  Maria,*  4  /fi'k,  166  j  the  'Twee  Jumowcn,'4  ^^.,  i^;Vt 

*  Evert,'  4  A'"^.,  .154  ;  the '  Noitra  Signora,'  j  /ftffi..  97. 

Duriit);  the  Fninco-Genn^iR  War,  1870,  sonu:  doubts  havi&g  srifCiiiii 
certain  ports  (in  llie  tiuctiion  whether  the  trarupon  of  toal  »•»»  »lc(*i- 
mnte  operation  under  the  then  eitiiicin];  circumsuncn,  it  vu  f*  '■" 
record  in  ilie' Journal  Officicl' of  July  26  that  the  French  C(ntn"(* 
did  niii  consider  tliaC  article  contraband  of  war. 

'ITic  best  opinions  on  this  subject  seem  lo  agree  ihal  the  inaniii>  ■! 
the  destination  of  coal  may  render  it  liable  to  seiiurc.  In  sucli  me  B  <* 
obviously  for  the  ^ixe  coiirt  of  the  captor  lo  decide  the  ^HpUM  if 
eonlrahaiid.  Sec  The  "JurUt,  1859,  vol.  v,  part  ii.  p.  203.  Tic  iea- 
ininiitnuiof  what  in  cnntrahand  must  depend  onihe  cirrumuanco  of  oA 
putrcubir  carjfo.  Provisions,  thttuKh  ilicy  mxy  be  tafely  sent  unded^ 
circunisuinccs,  yet  if  sent  to  a  pori  where  an  anny  of  a  Stale  M  m  • 
in  want  of  food,  may  become  contraband.  So  with  regard  to  co^ 
They  may  be  sent  for  the  purpose  of  manufacture,  but  if  sent  to  1  p«* 
where  there  ate  war  steamers,  with  the  *-icw  of  supplying  then  mil* 
coals,  tbcn  they  become  contrab-nnd.  See  Parfiatntutary  Dtialft,  S' 
e/L..  May  16.  1861. 

iiy  piirily  of  reaKoning  tlie  same  remarks  apply  to  horses. 
moreoviT,  nientinned  a»  conlrab:md  in  many  treaties  between 
States,  Ku»i.i  always  excepted.    A  neutral  vc^wl  destined  lo  tir  mU 
the  enemy  and  to  be  used  for  purposes  of  war  is  contrabaad 

•  Richmond,'  s  ^i'*..  3'S.) 

As  to  cnem}''s  despatches  and  contraband  persons,  see  chap. 

The  marine  treiil)'  between  England  and  Holland,  DecenM 
1674,  comprehend*  as  contraband  of  w;ir,  pieces  of  ordinnnces,  wh* 
hnptements  belonging  10  ihem,  tire-ball*,  powder,  matches,  bd 
[nke^,  ttwurda,  lances,  spears,  halberu,  ^uns,  monar-peces,  pcunhr 
Rranadoes,  musket-rcsts,  bandaliers,  saltpetre,  mn«kcis,  i»u^t)*sb^ 
helmets,  corslets,  breast -plates,  coats  of  mail,  and  the  like  Wndi  * 
armnture;  a\in  horses  and  other  waHilce  instruments.  And  sea  li* 
flICempt  matlc  by  J  ohn  UurroiifjU  to  trade  n-ith  Sweden  expressly  .ijFiinrtll* 
interdiction  cf  the  Kirgof  Denmark.  .V/>  WaHer  Ralfigk,  liv.  v.  c.  t  i  W- 

The  following  list   U   given  by    Mr.    Godfrey   Li»ihint:ton  ia  *•• 
'  .Manual  of  Naval  Priee  Law,'  vi/.;— 

'  Goodt  nhiolnUly  £iyntrah<ttid.^\rTM.  at  all  kinds  ati. '  rrfti 

manufacturinf>  arms.    Ammunition  and  maferial*  for  am  •■*• 

ding  lead,  sulphate  of  potash,  munate  of  potath,  chloruU  <»  fomwa^ 
chlorate  of  potash,  and  nitrate  of  soda.  Gunpowder  and  its  mat«rti^ 
saltpetre  and  brimstone;  also  gun  cotton.  Military  c<fiiipments  iM 
ckithini;.  Military  Mores,  Naval  stores,  such  as  musts  f(hc  'Ck«- 
loite,'  5  /f»K  305),  spars,  rudders,  and  ship  timber,  (the  '  TwctkJp  Brodit,' 
4  /foi.,  33»,  hemp  (the 'Apollo.' 4  J?**.,  Ij8),aiid  coidaKe.  sjiI  cVAh  (*< 
'  Xcptunus,'  3  A'^.,  108),  pitch  and  Ur  (the  *  Jongc  1  obiis/  I  /'.'*-.  »r! 
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m  destination.     This    rule    seems    neither    unjust    nor 

quaL     The  remarks  of  Chancellor  Kent  on  this  point  arc 

KCcoiingly  clear  and  appropriate.      '  The  most  important 

Auction,'  he  says,  'is  whether  tlic  articles  were  intcnileii 

the  ordinary  uses  of  life,  or  even  for  mercantile  ships' 

klDe,  or  whether  tlicy  were  going  with  a  highly  probable  des- 

ation  to  military  use.     The  nature  and  quality  of  the  port 

[to  which  the  articles  arc  fjoing,  is  not  an   irrational  test.     If 

port  be  a  general  commercial  one.  it  is  presumed  the 

linidcs  arc  intended  for  civil  use.  though  occasionally  a  ship 

of  11^  may  be  constructed  in  that   port     But,  if  tlie  great 

pfwiominant  character  of  that  port,  Ukc  Brest  in  France,  or 

"Wamouth  in  EngLind,  be  that  of  a  port  of  naval  military 

*S"|pment,  it  will  be  presumed  that  the  articles  were  going 

'*■  military   use,  although    it  is    possible    that    the  articles 

niijlit   have   been   applied  to   civil   consumption.     As  it  is 

""possible  to  ascertain  the  final  use  of  an  article  andpitis 

*****   it  is  not  an   injurious  nilc,  which  deduces  the  final  use 

""^    Uie  immediate  destination ;  and  the  presumption  of  a 

hoatil^  uTcT^iwintfed  oiPt^^cstination  to  a  militarj' port,  is 

^^'   nmcli  inflamed,  if  at  the  time  when  the  articles  were 

E^^S,  a  considerable  armament  was  notoriously  preparing,  to 

^'*'*^Vi  a  supply  of  those  articles  would  be  eminently  useful.' 

WM>«r  fit  for  sheathing  vessels  (the  '  Charlotte/  5  Jioi.,  275).    Marina 

*^**^s,  and   the  com[KH)ent  parts  thcrwjf,  including  htcw  jiropcllcrs, 

pMdlf.  wheels,  cylinders,  cranks,  sh^fu.  boilers,  lulxrt  for  bvik-rK,  boiler 

C~^^%,  and  lire  bars,  marine  cemeni,  ana  the  niaieriil&  uaed  in  the  iiiiinu- 

?^Qn  Ibereof,  as  blue  lias  and  Portland  ceinent ;  iron,  in  uny  of  ihe 

™'™*B^  Ibrms  :— Anchors,  rivet  iron,  nngle  iron,  round  bars  of  from  J  to 

lj*f  an  inch  diameter,  rivets,  Mrips  of  iron,  sheet  plate  iron  exceeding  i 

^  *a  inch,  and  low  moor  and  bowling  plates.' 

* G«»is  (oitdilionaUy  coalrahand. — {'revisions  and  liquors  fit  for  the 
'Wunraption  of  anny  or  navy  {the  '  Hnalict,'  3  Rob^  183),  monc)-,  telc- 
tt^ic  materials,  such  as  wire,  porous  cups,  pLilina,  sulphuric  .icid,  and 
Oar[Pitrl,  Papers,  A'.  Amerita,  Na  14,  1863),  rnaterials  for  the  con- 
Knction  of  a  railwnty,  as  iron  bars,  sleepers,  &c. ;  eoals,  bay  (//ojii^i-,  4;), 
Wies,  rM.in  (the  'Nostra  Signora  de  Begona,'  5  A*!^.,  9$),  tallow  (the 
'Katnius,'  3  Roh.,  108),  timber  (the  •  Twende  Brodre,'  4  Hitb.,  37).' 

jSuticular  r<laKation»,  or  special  article!*  of  treaty,  may  protect  certain 
(oatTJlMnd  \  thus,  in  1601,  hemp,  ihc  produce  of  Russia  £uid  the  properly 
of  <i  Ruistan  nic.-<:Hant,  taken  on  its  way  to  Amsterdam,  was  not  tonfis- 
oied  fay  the  UriUsb  Court  of  AdmiiaJty  ;  it  was  not  on  bo^d  a  Kussian 
,  bill  «as  ukcn  in  the  vc*scl  of  anDtticr  couno)-.  It  was,  however, 
c  to  letiurc  and  pfc-cmption.  (The  '  Apollo.'  4  Rob.,  1 58.)  See  also 
I  ticaty  of  July  35, 1803,  bttM-ccn  Orcat  Untain  and  Sweden  coDceming 
and  tir. 


The  same  principle  is  laid  down  by  Sir  Willmm  Scott,  bui 
does  not  3(,*em  to  have  been  followed  out  in  all  his  dcci«» 
It  applies  equally  to  unwrought  materials  and  ordinary  nml 
stores.     If,  when  they  arc  destined  to  a  commercial  port,  it  a 
a  just  presumption  that  they  arc  intended  solely  for  civil  nst. 
it  is  evident  that  this  presumption  exists  in  all  caics  wla 
such  is  their  destination,  from  whatever  country  they  majbe 
exported,  and  hence,  in  all  such  cases,  the  presumption  iWd 
be  admitted  for  their  protection,  as  it  is  for  their  condeaoi- 
tion  when  de^ttincd  to  a  port  of  naval  equipment.    The  i&i- 
tinction    in  favour  of  those  which    arc  the  produce  of  tte 
country  from  which  they  arc  imported,  docs  not  seem  to  be 
well  founded.' 

S  24.  It  is  imivcrsaliy  admitted,  that  provisions  {cemmaia 
belli)  arc  not,  in  their  own  nature,  contraband.  But  «Wc 
eomc  contend  that  they  never  can  become  so  under  anydi- 
cumstances,  others  hold,  (and  sucli  is  the  uniform  practice  of 
the  British  Admiralty,)  that  they  may  become  liable  to  off* 
demnation  by  their  special  destination  and  intended  we. 
When  they  arc  destined  to  the  immcdiaTc  supply^ TBc'nuli— 
tary  or  naval  forces  of  the  enemy,  the  aid  Uius  intended  lobe: 
given  for  the  prosecution  of  the  war,  is  so  direct  and  i»— 
portant  that  the  act  of  transportation  is  peculiarly  noxico^ 
and  tliey  are  condemned  without  hesitation.  It  would  sww- 
from  the  decision  of  the  Supreme  Court  of  the  United  Snu* 
in  the  case  of  the  'Commercen,'  tliat  wliere  the  real  objeOi 
the  supply  of  the  enemy's  forces,  the  voyage  is  illegal,  eitf" 
where  the  port  of  destination  is  neutral  in  its  character" 
Nor,  by  the  established  doctrine  of  the  ICnglish  Admiralt)-,  t 
it  in  all  cases  necessary,  in  order  to  make  provisions  con- 
traband, that  the  destination  to  the  use  of  the  cncmy'i  on!>' 
tary  or  naval  forces  should  be  certain.  The  rule  of  anci^ 
usAs  is  here  applied,  which  deduces  the  final  use  from  tk 
immediate  destination.  If  destined  to  a  general  commeicid 
port,  they  are  presumed  to  be  for  civil  use,  but  If  to  a  port 
whose  predominant  character  is  that  of  naval  constnictiot 
and  equipment,  tlicy  are  presumed  to  be  for  military  Ob 
But  Huch  destination  alone  is  not,  as  a  general  rule,  suffiotnt 
V  to  produce  a   condemnation.     It  must    further    appear  tlut 

'  Kent,  Cojw.  Pii  Am.  Lffa,  vol.  I.  pt  140 ;  Rhjuclme,  Dtrtikt  hH, 
Int.  lib.  L  tiu  li.  cap.  xv. 
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Ibe  provisions  were,  from  their  nature  and  quality,  adapted 
tenUlitary  use;  since,  otherwise,  there  would  be  no  basis  for 
the  presumption  that  they  would  have  been  applied  to  that 
tie,  had  their  arrival  been  permitted.  Thus,  where  cheeses, 
Mercepied  as  contrabiand,  were  destined  to  Brest,  a  port 
lotoriously  of  naval  equipment,  evidence  was  required  by 
Jif  Wlliam  Scott  of  their  fitness  for  naval  use.' 

(  25.  The  ancient  custom  oi pre-etnpthn,  by  the  belligerent,  \  I 
)f  the  property  of  the  subjects  of  another  State,  aa  practised  M 
•hout  the  middle  of  the  seventeenth  century,  had  a  much 
iM«  operation  and  very  different  meaning  than  is  now 
Ittributed  to  it.  By  the  French  ordoiinance  of  1584,  article 
«ty-nine,  contraljand  was  subjected,  not  to  confisfalum,  but 
^pre-emption.     But,  according  to  the  modern  use  of  this  term, 

is  applied  to  articles  not  subject  to  confiscation,  as  contra' 
"*/in  Uicmselvcs,  but  being  ambigtit  usAs  are  made  subject 

seizure,  and  to  be  condcmnc<l  to  the  use  of  the  b<;llit^crc»t, 

paying  their  value  with  a  reasonable  mercantile  profit,^ 

'ch,  by  the  practice  of  the  British  prize  courts,  is  usually 
at  ten  per  cent;     If  the  goods  so  seized  are  contraband, 

carrying  of  them  is  a  criminal  act,  punishable  by  confis- 
or  any  milder  penalty  which  the  belligerent  may  see 
^  impose ;  but  if  not  contraband,  by  ilie  law  of  nations, 
are  not  liaUe  to  pre-emption.    The  question,  therefore. 

Ives  itself  into  one  of  contraband,  upon  which  opinions    / 

Somewhat  divided.' 

I  26.  But  the  British  Admiralty,  and  especially  Sir  William 

'tt,  ivent  much  further,  and  sustained  the  capture  of  pr 
ions  which  were    not    even  prabably  destined  to  milita: 

:,  not,  indeed,  confiscating  as    eotitrahmid  of  'war  on  the 
rxl  of  their  being  amhigui  usiis,  but  condemning  them  to 

use  of  the  British  Government,  on  the  payment  of  a  price 
luivalcnt  to  their  value,  or  rather,  their  cost,  and  the  spcci- 
mcrcantilc  profit  of  ten  per  cent.  A  similar  rule  of 
■cmption  was  applied  by  Great  Britain  to  certain  native 

miydities  of  neutral  States,  found  in  neutral  vessels,  and  \ 

'  The  * Commwcen,"  a  Ga/lii.  Ji.,  364;  the  'Jonpe  Matgarttha,"  1 
»,,  196  :  the  '  Haabei,'  3  Kfi.,  183  ;  the  •  Zelden  Rusi/  6  KirK,  93 ;  the 
iv^KT,' 6  fia/t.y  lib ',  the'£dvrard,'4^<*j.,68|  Maisonnaire  v.  Kcaling, 

;«;//>  ff.,  334. 

,■  I'hiilmKirf,  f« /»/.  /-«ff,  vo!.  iii.  (J  267-270;  lhc< Sarah  Christina,' 
T<N^  I  24'  :  L>c  Cutsy,  DivU  Afariitui*,  liv.  i.  lit  iii.  5  >K. 
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/required  by  her  for  naval  purposes.  In  some  cases,  what 
this  rule  of  pre-emption,  or  pretended  right  of  purchase,  m 
exercised,  it  was  not  claimed  that  the  goods  so  captured  ul 
condemned  to  a  forced  sale,  were  contraband,  c\'co  00  dc 
ground  of  being arnSi^uiusiie;  but  the  right  to  pre-empt  tfata 
was  claimed,  because  'the  ancient  practice  of  Europe,  <»  it 
least  of  several  ninritinte  States  of  Europe,  wah  to  confiKft 
them  entirely ;  a  century  has  not  elapsed  since  this  6£m 
has  been  asserted  by  some  of  them.'  It  was  not  pre- 
tended, as,  indeed,  it  could  not  have  been,  that  the  6m 
thus  asurud  by  some  of  the  maritime  States  of  Eunje 
a  century  before  was  generally  admitted,  and  adoptc<l  u 
a  rule  of  international  law,  or  that  the  practice  ever  kit 
received  any  such  sanction  as  to  make  it  binding  npn 
neutrals.' 

9  27.  The  arguments  adduced  in  favour  of  the  Rricidi 
right  oi pre-emptiott  failed  to  convince  iLsopponcnlsof  its  jm- 
ness  or  legality,  and  its  enforcement  was^  at  the  time,  ocst 
strenuously  opposed  by  the  Government  of  the  United  Sulci 
and  the  neutral  powers  of  Europe.     Nor  did  this  oppoalifli 
cease  with  tliu  \var  in  which  the  rule  had  ori^nated,  or,  it 
least,   been  called   into  operation.     Since  then,  tcxt-wriW* 
have  most  emphatically  denied  the  legality  of  the  mic,  vA. 
successfully  attacked  the  arguments  by  which  it  was  attemptei 
to  be  defended.     Some  British  writers  still  advocate  it  31  s 
principle  of  law.  but  there   \s  little  probability  that  in  itf 
future  war  the  British  Government  will  attempt  to  cxcicise 
the  right  of  pre-emption,  except  upon  goods  manifestly  coB' 

.  traband  of  war." 

^  /  {  28.  Amould  lays  down  the  rule,  that  all  insuranca  00 

'  Wbeaton,  Eitm.  Int.  Laif,  pt  W.  ch.  lii.  $  24  ;  Kent,  Cvm.  m  ^** 
latif,  voL  i.  pp.  liH,  139  i  Dcbrctl's  -i'/a/e  Paptrjy  p.  380;  lAuuM- 
Law  0/ J^'ttticnr,  pp.  i%t,  J16, 

"  Uy  37  and  3)>  Vict.,  cap.  zj,  s.  3S,  passed  to  rS64,  it  it  eiucled  tM' 
where  a  ship  of  *  forcicn  nation  pai&ing  the  seas  l.'kdcn  witb  KtviS  o* 
victualling  ?itorcs  intcnde<l  to  be  cntricd  to  .t  port  of  uny  enemy  uf  Gtc* 
Uritain,  ia  tu.kcn  nnd  brought  into  »  port  of  ilic  Uniicd  Kiti^docn.  tfi* 
ihi;  [mrt;li;ue  for  the  Mrvice  of  Hvi  M^ijesty  of  the  stqics  on  bovd  lb* 
ship  appean  to  the  Lutd^  of  the  Adinirally  expedient,  wiihout  the  ntf^ 
dcmnation  thereof  in  Ji  pnie  court,  in  th^t  case  the  Lords  of  the  AdiatnUy 
nuy  ptircliasc  on  the  account  or  for  the  set  vice  of  Her  Ma^cftir,  ;^  «'' 
any  of  the  stores  on  board  ihc  stiip,  and  the  Conuni^wneis  of  Lunvo'' 
may  permit  the  stores  purchased  to  be  cDtcicd  and  landed  witliia  tnf 
pon.    This  is  a  vxry  ttnportant  enactment. 


Shtraband  or  war  arc  wholly  void,  and  incapable  of 
iforccd  ir»  the  courts  of  the  bclli4;ert:nt  country.  But 
by  or  for  neutrals,  and  sought  to  be  enforced  in, 
(court  of  a  naitra!  State,  the  case  would  be  different,  for  it 
lot  deemed  unlawful  in  a  neutral,  by  its  own  government, 
pect^aged  in  a  contraband  trade.  The  insurance,  thcrc- 
fc,by  a  neutral,  of  articles  contraband  of  war,  being /rr  se 
hlid  contract,  may  be  enforced  in  the  courts  of  the  neutral 
f, provided  the  nature  of  the  trade  and  of  the  goods  was 
to  the  underwriter,  or  provided  there  be  just  ground, 
.  tbe  circumstances  of  the  trade,  or  otherwise,  to  presume 
*  he  was  duly  informed  thereof.  Mr.  Duer  contends  that 
(Carrying  of  contraband,  being  contrary  to  the  general  law 
bationii,  renders  the  voyage  prohibited  and  illegal,  and 
te  that  an  insurance  of  the  ship  on  such  a  voyage  cannot 
wtstained.  Wc  copy  a  portion  of  his  remarks:  *An 
Innce,'  he  says,  '  upon  goods  liable  to  confiscation,  as 
fcnband  of  war,  if  made  in  the  belligerent  country  whose 
Its  are  violated,  it  is  admitted,  by  all  writers,  is  wholly 
I ;  nor  do  I  perceive  any  reason  for  doubting  that  an 
Irancc  upon  every  otiivr  subject  or  interest,  liable  to  be 
klvcd  in  the  same  penalty,  is  equally  invalid.  Hence,  a 
tcy  upon  tJic  freight  of  the  contraband  articles,  upon  other 
ids,  the  property  of  the  same  owner,  and  ujwn  the  ship, 
bn  subject  to  condemnation,  is,  in  all  cases,  an  illegal 
tract;  for,  although  the  penalty  to  which  the  subject  is 
pie  may  not  always  be  enforced  in  a  court  of  Admiralty, 
i  court  alone  seems  competent  to  judge  of  the  special 
imistances  that  may  warrant  a  discretionary  relaxation 
ts  general  rules.  Nor  to  avoid  a  policy  upon  the  ship,  does 
tem  to  be  necessary  that  she  should  be  placed  in  circum- 
bes  to  justify  her  condemnation.  The  tra.nsportation  of 
nband.  xs  viewed  by  the  law  of  nations,  is  universally  an 
wful  act ;  and  it  is  for  this  reason  that  it  subjects  the 
^mfac  penalty  of  the  loss  of  freight.  The  imposition  of 
^^bty,  it  seemii  to  me,  renders  the  voyage  prohibited 
nnegal;  and  hence,  if  we  are  govemctl  by  analogy,  an 
ice  of  the  ship,  on  such  a  voyage,  cannot  be  sustained. 
iments  of  a  sound  policy  lead  us  to  the  same  con- 
3n.  It  is  impossible  to  deny  that  a  belligerent  country 
1,  and,  in  some  cases,  a  deep  interest  in  preventing 


the  transportation  of  contraband  articles  to  the  use  ofiW 
enemy.  To  permit  tlic  vehicle  of  transportation  to  be  i^ 
suretl,  is  to  encourage  the  act.  These  reasons  do  notipplyla 
an  insurance  upon  the  innocent  goods  of  an  innocent  shippe, 
which  is,  doubtless,  valid.  He  was  no  party  to  the  iUcgi} 
transaction,  had  no  power  to  prevent  it,  and,  it  mv&  be 
prc'iumci'l,  had  no  knowledge  of  its  existence.  It  is,  bo*cnr, 
doubtful  whether  the  insurer  is  liable  even  to  the  avna  ol 
innocent  goods,  for  a  loss  arising  from  condemnaUMi « 
detention,  by  his  own  government,  of  the  carrier-^' 
These  views  arc  contested  by  some  of  the  ContincnUlpi* 
Heists,' 

'  Arnould,  Om  insurance,  vol.  i.  p.  740 ;  Ducr.  On  lniiirai*u,rX  i 
pp,  642.  643  ;  Bedarride,  Drail  Marttimf,  %  109;.  ct  scq. 

The  English  law  ticetii»  to  have  omiiicd  10  enact  that  contolfl' 
mwst  be  <>pcdlic(l  in  the  policy  of  tnsunLnce.  But  the  muurcr  wait  M 
be  liable  unless  auarc  of  ilic  ri&k. 

According  to  Uic  French  Uw,  contraband  of  war  nmstbcip«a% 
and  spetifically  described  in  ihc  policy  of  insurance,  unless  the  aiwoi 
be  ignorant  of  the  nature  of  the  goads  Ord.  df  la  marine,  liv  mi 
vi,  art.  31. 

An  intiuranee  incnncrabftnd  tannoi  be  enforced  in  the  cotmUT  of  ik 
hoMile  bdligercni  ((tibioni'.  Service,  S  7Vi««/.,433),  bwl  if  mar!r  '"  -  ■ 
SI  neutral,  it  is  v;Ltii.l  in  the  neittral  country.     The  '  Santissini 
7  WMriit.  283  ;  Exparlt  ChavasKe,  in  re  ('.raiebronkc,  34  /_  y.  ^^. ..—    . 

Aliliougti  it  was  not,  nor  is  a  breach  of  neutrality  in  carry  ckst^ 
goads,  not  coniraband,  from  a  neulral  to  an  enemy'*  taotVj,  " 
insurance  could  be  effected  in  the  belliKcrent  country,  bnt  sinaltt 
Declar.ilion  of  Paris,  \^yi\  it  is  questionable  uhelhei  such  aa  ioMW 
might  not  be  valid  in  the  bcUigcrcrt  country. 
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CHAPTER  XXVII. 

RIGHT   OF  VISITATION  AND  SEARCH. 

ncemptJon  of  merchant  vessels  on  the  high  s^ra?— a,  Ri^ht 
f  icajch  a  belU^rcnt  right  onlj— 5.  Umish  claim  of  a  right  of  visit 
1  time  of  pcAcc — 4.  Denied  hy  the  United  Suttcs — s-  <Jl>iiicins  of 
LineriaiDpublidtt« — 6.  Of  Contincnui  writers — 7.  Of  Lord  Slowell 
nd  Mr.  FhtUimore— 8,  I}]S[in>rtii>n  Itetween  pintles  .and  slax-ere — 
.  Great  Brtiain  fin:>!ljf  renownces  her  claim  of  right  of  visit — 
a.  Visitation  and  search  in  liine  of  war — 11.  English  views  as  to 
tteni  (rf  this  right— 12.  Viewsof  American  writers — 13.  Limitations 
npo^cd  b>-  Continental  pubiicisii— 14.  Force  may  be  nswl  in  the 
terci«c  of  this  right — 15.  But  must  be  exercised  in  a  lawful  tnanner 
-16.  Penalty  for  contravention  of  this  right — 17.  Enjjliih  decision 
K  to  effect  of  convoy — 18.  Ships  of  war  exempt  from  seartb— 
9.  Merchant  ships  invder  their  convoy — so.  Treaties  respecting 
eotnl  convoy— 91.  Opinions  of  publicists— a  a.  Neutral  vessels 
Bder  enemy's  convoy— 53.  Resistance  of  master  on  cargo — 24. 
teotral  propcny  in  armed  enemy  vessel — 25.  Documents  rw|ui*ite 
>  prove  nCulnU  character^ 26.  Contealnieot  of  paper3~27.  Spolia- 
on  of  papers— a8-  Useof  false  papers — 29,  Impressment  of  seamen 
■om  ncuital  vcs&da — 30.  American  rule  as  defined  by  Webster. 

It  has  been  stated  In  a  preceding  chapter  tliat  ever/ 
hant  vessel  on  the  high  seas  is  regartJctJ,  in  international 
«s  a  part  of  the  territory  of  the  State  to  which  it  belongs. 
titer  into  such  vessel,  or  to  interrupt  its  course,  by  a 
jn  power  in  time  of  peace,  or  (it  being  neutral)  by  a  bel- 
rnt  in  time  of  war,  ■  is  an  act  of  force,  and  is,  /rimd 
a  wrong,  a  trespass,  which  can  be  justified  only  when 
for  some  purpose,  allowed  to  form  a  sufTicient  justification 
«  law  of  nations.'  The  right  of  a  vessel  of  one  State  to 
and  search  a  vessel  of  anottier  State  on  tlic  high  seas,  in 
:ase,  is  therefore  an  exception  to  the  general  rights  of 
trty,  jurisdiction,  equality  and  independence  of  sovereign 
s,and  to  justify  such  an  act  it  must  be  shown  that  the 
nilar  ca.se  comes  clearly  within  the  exceptions  to  this 
which  have  been  established  by  the  positive  law  of 
as,  or  by  treaty  stipulations  between  the  parties.' 

Vbeaton,  £km.  ln£.  Law,  pU  It.  ch,  iii.  {  i  S ;  Web^lcr,  Dip.  axd 
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§  2.  The  right  of  searfi  upon  the  high  seas  is  now  uaim- 
sally  regarded  as  simply  a  belligerent  right,  and  one  «hid 
cannot  be  exercised  in  time  of  peace,  except  wbcn  itlnj 
been  conceded  by  treaty.     Whatever   difference  ofoirinwj 
may  formerly  have  existed  on  this  point,  this  right  of  sank 
in  time  of  peace  has  more  recently  been  entirely  and  utttrff 
disclaimed   by  the  British  Government — the  only  nwritw 
power  which  was  supposed  to  advocate  it  as  a  principle  <^ 
the  law  of  nations.    This  general  rule,  with  respect  toteMJt: 
on  tlie  high  seas,  does  not,  of  course,  apply  to  the  cxecutiai 
of  revenue  laws  or  otlier  municipal  regulations  in  the  ptftf 
and  bays,  or  within  one  marine  league  of  the  coast.' 

5  3.  That  government,  however,  at  one  time  attempted  » 
draw  a  distinction  between  the  right  of  t'ist't  and  the  ngbtrf 
search,  and  while  it  distinctly  disavowed  any  claim  to  cxtftiC 
the  latter  in  time  of  peace,  it  insisted  upon  tlw  right  of  nti 
for  the  purpose  of  ascertaining  whetlier  a  merchant  vessei  * 
justly  entitled  to  the  protection  of  the  flag  which  she  aif 
h:i;>pen  I0  have  hoisted,  such  vcKsel  being  in  circumsUiKa 
which  render  her  liable  to  suspicion;  the  riglit  'to  knew 
whether  the  vessel  pretending  to  be  American,  and  hoijaflCl 
the  American  flag,  be  botiA  fide  American;'  and  yrtiay*! 
Lord  Aberdeen, '  if,  in  the  exercise  of  tliis  right,  either  fiw*"] 
involuntary  error,  or  in  spite  of  every  precaution,  loa 
injury  sliould  be  sustained,  a  prompt  reparation  woald 
afiforded.' » 

§  4.  '  The  government  of  the  United  States,  on  the 
hand,'  said  Mr.  Webster,  'maintains   that   there  Is  no 
well-known  and  acknowledged,  nor,  indeed',  any  broad 
generic  diiference  between  wliut  has  been  usually  called  \^ 
and  what  has  been  usually  called  search ;  that  the  ri^  I* 
visit,  to  be  effectual,  must  come,  in  the  end,  to  include  seuch 

jO^  Papers,  p,  r43 ".  Wildman,  Int.  Law,  toL  li.  pt  40  i  Lawnace,  Wl 
muht  and  Search,  p.  4  ;  Hubner,  Saisie  dt  ffmmentSf  pC  &  »»L 
^.\u\xt,JJroU  dis  G<ns  Moi{.,\  39J,  s  ;  Jouffroy, /JrvtVif/tfrrtfMfi^illJ 

WkSxcu  Droit  JnierHiUional,^  167;  HautcrcuJltc, /7Ar  NatieHt  ArtW^ 

tit  xi.  ch.  i.  ;  the  '  Antelope,'  10  WkeeUoit  A'.,  66. 

'  Ortoliin,  t>iplomatie  d<  la  Ster,  tome  ii.,  ch.  vii, ;  Ijird  Ahtrian 

Mr.  Evtrett,  December  zo,  1341 ;  Webster,  Works,  voL  vi.  pfi  31% 

seq. 

Philliniorc,  On  Int.  La-of,  vol  til  {  526 ;  Lawrence,  Vi^^a* 

Siindi,  p.  4  ;  kit|ur1ii)e,  Dcrtchi  Pttl.  Int.,  lib,  i.  tiL  a.  cap^  viL ; 

and  Fortign  Statt  Paptrt,  vol  xxjc  pt  1 16$. 
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thus  to  exercise,  in  peace,  an  authority  which  the  law  of 

00s  only  allows  in  time  of  war.     If  such  well-known  dis* 

tion  exists,  where  are  the  proofs  of  it?     What  uriters  of 

lorily  en   public   law,   what  adjudications  in   courts   of 

miralty,  what    public     treatitrs,   recognise   it?      No    such 

D^ition  has  presented   itself  to  the  Government  of  the 

itcd  States ;  but.  on  the  contrary,  it  understands  that  public 

ers,  courts   of    law,    and  solemn    treaties    have,  for  two 

lies,  used  the  words^visit"  and  "search"  in  the  same 

WHiat  Great  Britain  and  the  United  Slates  mean  by 

"right  of  search,"  in  its  broadest  sense,  is  called  by  Con- 

ntal  writers  and  jurists  by  no  other  name  than  the  "  right 

visit"     Visit,  therefore,  as  it  has  been  understood,  implies 

only  a  right  to  inquire  into  the  national  character,  but  to 

in  the  vessel,  to  stop  the  progress  of  the  voyage,  to  examine 

ere,  to  decide  on  their  regularity  and  authenticity,  and  to 

ic  inquisition  on  board  for  enemy's  property,  and  into  the 

iincss  which  the  vessel  is  engaged  in.     In  other  ^vords,  it 

ibcs  the  entire  right  of  belligerent  visitation  and  search. 

a  right  is  justly  disclaimed  by  the  British  Government, 

time  of  peace.    They,  nevertheless,  insist  on  a  right  which 

denominate  a  right  of  visit,  and  by  that  word  describe 

claim  which  they  assert."     Mr.    Webster  thus  describes 

views  of  the  United  States  on  the  means  whicli  a  vessel 

war  may  use  in  time  of  peace,  to  ascertain  the  chanictcr 

Cany  other  vessel  on  the  high  seas.     'As  we  understand 

general  and  settled  rules  of  public  law,  in  respect  to  ships 

'"ar  sailing  under  the  authority  of  their  Gnvernment,  "to 

t  pirates  and  other  public  offenders,"  there  is  no  reason 

they  may  not  approach  any  vessel  descried  at  sea,  for 

puqwsc  of  ascertaining  tlicir   real  characters.     Such    a 

^  of  approach  seems  indi.spensab]e  for  tlie  fair  and  discreet 

ff^ise  of  their  authority ;  and   the  use  of  it  cannot  be 

Pv  deemed  indicative   of  any  desi^  to  insult  or  injure 

they  approach,  or  to  impede  them  in  their  lawful  com- 

Cc    On  the  other  hand,  it  is  clear  that  no  ship  is,  under 

circumstances,  bound  to  lie  by,  or  wait  the  approach  of 

«lber  ship.   -She  is  at  full  liberty  to  pursue  her  voyage, 

cr  own  way.  and  to  use  all  necessary  precautions  to  avoid 

suspected  sinister  entcrjjrisc  or  hoslilc  attack.     Ifer  rifjht 

he  free  use  of  the  ocean  is  as  perfect  as  that  of  any  other 
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ship.    An  entire  equality  is  presumed  to  exist    She  la»i 

right  to  consult  her  own  safety,  but,  at  tlic  same  time,  ^ 

must  tskc   care   not  to  violate  the  n'ghts  of  others.  Sk 

may  use  any  precautions  dictated  by  llie  prudence  or  ituii 

licr  officers,  eiUier  as  to  delay,  or  the  progress  or  couraul 

her  voyage,  but  she  is  not  at  liberty  to  inflict  injuries  u^ 

other  innocent   parties,   simply  because  of  her  conjccUml 

dangers.     Hut  if  tlie   vessel   thus  approached    attempts  ta 

avoid  the  vessel  approaching,  or  does  not  comply  vnthia 

commander's  order  to  send  him  her  papers  for  his  inspcrtim 

nor  consent   to  be  visited  or  detained,  what  is  next  W  iit 

done  ?    Is  force  to  be  used  ?    And  if  force  be  used,  may  tfau 

force  be  lawfully  repelled  ?     •    •    •    Suppose  that  forw  W 

met  by  force,  gun  returned   for  gun,  and  the  cominando  d 

the  cruiser,  or  one  of  his  seamen,  be  killed,  what  dcscripljaa 

of  offence  will  have  been  committed  ?    It  may  be  sail  n 

behalf  of  the  commander  of  the  cruiser,  that  he  mtstoolt  tiic 

vessel  for  a  vessel  of  England,  Brazil,  or  Portugal ;  but  dod 

this  mistake  of  his  take  away  from  the  American  vessd  At 

right  of  self-defence  ?     The  writers  of  authority  declare  rt  » 

be  a   principle  of  natural   law,  that   the  principle  of  «lf- 

dcfcnce  exists  against  an  assailant  who  mistakes  the  obfict 

of  his  attack  for  another  whom  he  had  the  right  to 

He  aUo  discussed  the  consequences  of  admitting 

as  a  matter  of  ri^/ii,  for,  if  a  ligA/,  it  had  its 

§  5-  The  views  of  Mr.  Webster  on  this  question  are  liillf 
sustained  by  the  best  writers  on  public  law  in  America  ad 
Euro])e.  Chancellor  Kent  says  most  emphatically  that  the 
right  of  vi>iitation  and  search  'is  strictly  and  exclusively  a  nr 
right,  and  docs  not  rightfully  exist  in  time  of  peace,  unloi 
conceded  by  treaty.'  He.  however,  concedes  the  rigJii  */ 
approach  (as  described  by  the  Supreme  Court  of  the  Uniltd 
States  in  the  '  Marianna  Flora ')  for  tlic  sole  purpose  d 
ascertaining  the  real  national  character  of  the  vessel  sailiic 
under  suspicious  circumstances.'  With  respect  to  the  right  «f 
visit  in  time  ef  peace,  claimed  by  the  English  gin-emraafl, 
Mr.Whcaton  defied  the  Briti.sh  Admiralty  lawyers  'to  shows 

»  Websier,  Dip.  and  Of.  Papert,  pp.  164,  16;,  166,  167  j  Wc*«ci, 
Worki,  vol.  VI.  pp.  335,  336,  3J8,  339 ;  bell...  Dertike  Inttmrndmi^  pL 
ii.  cap.  viii.  §  10 ;  Wheaton,  Hist.  Law  «/  J^'atianj,  pp.  706  et  seq. 


the  obfECt 
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passage  of  any  institutional  writer  on  public  law,  or 
dgment  of  any  court  by  wliich  that  laM-  b  administered. 

in  Europe  or  America,  which  will  justify  the  exercise 
h  a  right  on  the  high  seas  in  time  of  peace.'  ■  '  • 
distinaion  now  set  up,  between  a  right  of  visifd/tmi  and 
t  of  SMTcA,  is  nowhere  alluded  to  by  any  public  jurist, 
ng  founded  on  the  law  of  nations.  Tlie  technical  term 
uatitm  atiti  search,  used  by  the  English  civilians,  is 
y  sjTionymous  with  the  f^/-<7i/  dt  vUitt  of  Xhz  Continental 
na.  The  right  of  seizure  for  a  brc.ich  of  the  revenue 
xlaws  of  trade  and  navigation,  of  a  particular  nation, 
te<IJfferent  The  utmost  length  to  which  the  exercise 
I  right  on  the  high  seas  has  ever  been  carried,  in  respect 

vessels  of  another  nation,  has  been  to  justify  seizing 
vithin  the  territorial  jurisdiction  of  the  State  against 
r  laws  tliey  offend,  and  pursuing  them,  in  case  of  flight, 
£  them  upon  the  ocean,  and  bringing  them  in  for 
BcBtion  before  the  tribunals  of  that  State.  This,  however, 
the  Supreme  Court  of  the  United  States,  in  the  case  of 
Marianna  Plora.*  has  never  been  supposed  to  draw  after 
>  right  of  visitation  or  search.    The  party,  tn  sucli  case, 

at  his  peril.  If  he  establishe*  the  forfeiture,  he  is 
ed."  Mr.  Justice  Story,  delivering  the  opinion  of  the 
•me  Court,  in  the  case  of  the  '  Marianna  Flora,'  says, 
the  right  of  visitation  and  search  docs  not  belong,  in 
of  peace,  to  the  public  ships  of  any  nation.  '  This  right 
ctly  a  belligerent  right,  allowed  by  the  general  conwnt 
tions  in  time  of  war,  and  limited  to  those  occasions.' 
o  the  ocean,  tlicn,  in  time  of  peace,  all  possess  an  entire 
ity.  It  is  the  common  highway  of  all,  appropriated  to 
jeofail,  and  no  one  can  vindicate  to  himself  a  superior 
wve  prerc^itive  there.  Every  .ship  sails  there  wnth  the 
tstionable  right  of  pursuing  her  own  lawful  business 
ut  interruption.' ' 

6.  The  older  Continental  publicists,  as  stated  by  Mr. 
■ton,  do  not  distingutsli  between  the  right  of  visif,  and 
igbt  of  scarc/t,  but  discuss  the  general  question  under 
Vtxos  visit  ASiA  visitaf ion,  as  z  belligerent  right,  existing 

Cent,  Ccm.  oh  Am.  Law,yo\.  I  p.  153;  WIi«Aton,  Eltm.  fnt.  Ltne, 
action,  by  Lawrence,  p.  cxxiv.;  the  '  Marianna  Ftoro,'  11  li'luaivm 
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only  in  time  of  war.     Several,  liowc\'cr,  who  hxw  «niM 

since  nir.  Whcaton  made  the  sUUmcnt  alluded  to.  hxn  ia\ 

cussed  the  ckim  of  Great  Britait)  to  the  right  of  visit  li  6A 

of  peace,  as  distinguished  from  the  general  right  of  nnlstt 

and  starch  in  time  of  war.     We  refer  particularly  to  thcrtt^ 

and  able  works  of  NTass^,  Ortolan.  Hautefeuillc.  and  riSojl 

ct  Duverdy.     Mass^-  says,  'Whatever  maybe  the  ohjca* 

vinit  in  time  of  peace,  it  is  always  an  act  of  police  «M 

cannot  be  exercised  by  one  nation  over  another,  for  thttv 

would  imply,  on  the  part  of  the  visitor,  a  sovereignly  iiua 

patible  with  the  reciprocal  independence  of  nations  {/n#ij 

Ortolan  distinguishes  the  right  of  ships  of  war  to  asceitaintl 

nationality  of  a  merchantman  {droit  d'etiquHr  du  ^viQH 

from  the  right  of  visitation  or  .search  (droit  dt  visiu  ca  ( 

rechcrcJtc).     Signals,  exchange  of  words,  suffice  with  itspq 

to  the  nationality  of  the  flag,  except  on  suspicion  of  fnn^ 

■when  all  furtlicr  proceedings  must  be  taken  at  the  rtJc  of  d 

man-of-war.     He  unites  with  Mr.  ^^'hcaton  in  declarmg  ti^ 

the  right  of  visitation  or  search  doc.i  not  exLtt  except  rti  tifl 

of  war.     If  accorded  in  time  of  peace  by  special  conveniioj 

between  particular  States,  such  treaty  stipulations  do  not  Mi 

those  who  arc  not  parlies  to  them,  nor  do  they  make  it  ap4 

of  tlic   law  of  nations.     Hautcfeuille    discus,scs  the  Brita 

pretensions  at  great  length.     He  agrees  with  Ortobn  •< 

respect  to  the  right  of  ships  of  war  to  ascertain  the  nationsa 

of  a  merchantman  by  approaching  them  and  requirii^  tbc 

to  hoist  their  flag.     But  beyond  this  simple  fact  of  sbowit 

colours,  he  <lcnies  any  droit  d'enquile  in  time  of  peace,  exffj 

in  the  case  of  suspected  piracy,  which  in  modem  time*  «( 

rarely  occurs.     Even  then  the  visiting'  vessel  proceeds  at  b 

peril,  for  if  her  suspicions  are  not  verified,  she  becomes  gu) 

of  an  ilU-gal  act  toward  the  vessel  visited.     All  three  of  thl 

writers  oppose  the  policy  of  granting  tliis  right  in  time  < 

peace  by  treaty,  as  a  measure  most  dangerous  to  m-uitiil 

commerce;     Hautefeuille    .md    Ortntan    do   not    hesitate  I 

declare  that  such  treaties  are  not  in  general  binding  even  upt 

the  subjects  of  the  States  making  tliem.  for  tJie  rea.wo  th 

they   arc  virtually   a  surrender  of  sovereignty.     Pistoyc  \ 

Duvcrdy  regard  the  right  of  reciprocal  \mx.  {droit  dt  wtfJ 

r/ciptoque)  tn  lime  of  peace,  for  the  suppression  of  the  ^ 

trade,  as  one  which  results  only  from  special  convention 
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r^  and  they  refer  to  the  treaties  between  France  and 
111,  of  November  50,  1831  ;  March   22,  1833  ;  May  20, 
'45 :  the  convention   between   France  and  Sweden,   and 
ionray.    May   21,    1833  ;    the   treaty   between   France  and 
inia,  December  8,  1834;  between   France  and  the  Two 
lies,  February  14,  1838  ;  France  and  Tuscany,  November 
1837 ;  and  the  convention  between  France  and  HaytL 
ngust  9.  184a     We   know  of  no  Continental  writer  who 
Yocatcs  or  admits  a  right  of  visit,  in  time  of  peace,  except 
I  the  single  case  of  vessels  suspected  of  piracy. ' 

1 7.  The  older  kinglish  writers,  and  English  judicial  dcci- 
ons,  are  directly  opposed  to  the  pretensions  of  Lord  Aber- 
Bcn,aad  generally  agree  with  the  Continental  writers  on  this 
Bcstion.  Lord  Stowcll,  than  whom  no  greater  authority 
HI  be  found  in  British  maritime  jurisprudence,  says :  *  I 
Is  find  no  authority  that  ^ives  a  right  to  the  interruption 
'  the  navigation  of  the  ves-scLs  of  States  on  the  hig^h  seas 
'<^pt  that  which  the  rights  of  war  give  to  both  bclligcrcnta 
'nst  neutrals.'  Ajjain  he  says:  'No  one  can  exercise  the 
t  of  visitation  and  search  upon  the  high  seas,  except  a 
iigerent  power.  No  such  right  has  ever  been  claimed,  nor 
it  be  exercised  without  the  suppression,  interruption  and 
endangering  of  the  relations  with  and  the  lawful  naviga- 
te of  other  countries.  If  the  right  were  to  exist  at  alt.  it 
be  universal  and  extend  equally  to  all  coimtrics.  If  I 
to  proceed  to  consider  this  question  further,  tt  would  be 
^sary  for  me  to  state  the  gigantic  mischiefs  which  such  a 
is  likely  to  produce.*  And.  again :  'Ail  nations  being 
I,  all  have  an  equal  right  to  the  uninterrupted  use  of  Uie 
^xi  for  their  navigation.  In  places  where  no  legal  autho* 
oxii^ts,  where  the  subjects  of  all  States  meet  upon  the 
ii^  of  entire  equality  and  independence,  no  one  State  nor 
'  of  its  subjects  have  a  right  to  assume  or  to  exercise  any 
hority  over  the  subjects  of  another.'  Hut  some  recent 
tiah  wTiters.  and  among  them  Mr.  [now  Sir  R.]  Phillimore, 
attempted  to  sustaip  the  views  of  Lord  Aberdeen.  Mr. 
illimore  has  argued  the  question  at  considerable  length, 
says,  *  It  is  quite  true  that  the  right  of  visit  aud  Siarck  is 

OrutlAit,  Dipio)tMiu  dt  la  Sltr^  tjv.  iii.  ch.  ii.  §  IJ:  Hautvfniillc, 
S'UiOMs  iXeutr/s.  tit.  xi,  ch.  ii.  ;  PiHoye  ei  Uiivenly,  Da  Friut, 
cb,  iii, ;  H»ss^,  Dffil  Cemmfniai,  liv.  It.  lit  t.  c.  ti.  §  l. 
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strictly  a  belligerent  right.  But  the  right  of  visit 
peace  for  the  purpose  of  ascertaining  th(  nalionality  of  avi 
is  a  pnrt,  indeed,  but  a  very  small  part,  of  the  bell^ 
right  of  visit  and  search.'  He  then  quotes  the  wtxdi; 
Bynkershock,  '  Vclim  animadvertas,  catentis  uliquc  Itiv 
C39C  amicam  navcm  sistcrc,  ut  non  ex  fallaci  forte  aplus 
scd  ex  ipsis  instnimcntis  in  navi  rcpcrtis  constct.  nav 
amicam  esse'  and  adds, '  Surely  thw  reasoning  applies  to  ' 
r^ht  of  ascertaining  the  national  character  of  a  suspec 
pirate  in  time  of  peace  ;  and  it  may  be  added,  that  it  appe 
to  have  been  so  considered  by  no  less  a  jurist  than  Mr.  Ch 
ceilor  Kent.'  The  words  of  Bynlccrshock  arc  thus  tnuuU 
by  Mr.  Duponceau  :  '  But  it  oiight  to  be  observed  that  il 
lawful  to  detain  a  neutral  vessel,  in  order  to  ascertain,  not 
the  (lag  merely,  which  may  be  fraudulently  assumed,  but 
the  documents  themselves  which  arc  on  board,  whether  A 
really  netilral.'  Not  only  the  extract  itself,  but  the  w)l 
chapter  ha.i  reference  to  the  Miigerent  right  to  search  naa 
vessels.  Not  a  word  here  or  elsewhere  in  Bynkeisboek  i 
be  found  in  favour  of  the  right  of  visitation  and  sesrdt 
time  of  peace.  Moreover.  Mr.  PhiUimore  is  in  error  in  my 
that  such  a  construction  was  put  by  Chancellor  Kent  u] 
the  passage  quoted.  The  rrfercncc  is  not  made  by  Kent, 
by  an  annotator,  since  hi.5  death.  The  text  of  Kent's  confll 
taries,  which  remains  unchanged,  declares  cmphaticoDyt 
'  it  (the  right  of  visitation  and  search)  is  founded  upon  net 
sity,  and  is  strictly  a  -war  right,  and  docs  not  rightfully  t 
in  titne  of  peace,  unless  conceded  by  treaty'  Moreover, 
note  to  the  recent  editions  of  his  work,  in  which  Bynkeniv 
is  erroneously  quoted,  refers  only  to  intcrvisitation  in  casi 
suspected  piracy,  and  even  then  it  is  doubtful  whether  l 
thing  more  is  intended  than  tlic  rigltl  of  approach,  jtsAas^ 
by  the  Supreme  Court  in  the  case  of  'Marianna  Flofli 
which  the  note  refers.  Surely,  Mr.  PhiUimore  will  not  J 
tlic  right  of  visit  in  time  of  peace  upon  the  authority  <w 
anonymous  and  ambiguous  note  to  Kent's  commeatsi 
ihtn  tlic  text  of  the  same  work  is  so  emphatically  agal 
jch  a  claim.  Mr.  Phillimorc  also  refers  to  that  part  of  \ 
Webster's  argument  drawn  from  the  consequences  result 
from  the  admission  of  the  right  of  visitation  a$  a  right  in  a" 
of  peace,  and  pronounces  it  to  be  '  extremely  weak.' 
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tenimmtating  upon  the  judgment  thus  summarily  passed 
tipoD  tbc  soundness  of  Mr.  Webster's  reasoning,  let  us  examine 
AcgToundson  which  Mr.  PhilHmorc  himself  bases  this  pre- 
leoiln]  r^lit  of  visitation  in  time  of  peace.  All  the  authori- 
tiej  which  he  has  quoted  have  fcftrence  only  to  the  beUigcrent 
ri([ht  of  visitation  and  s«arch.  which  is  not  disputed.  '  But." 
he  tay?,  '  the  right  of  visit  in  titttf  fif  pfoce  is  a  part,  indeed. 
Iwt  .1  very  small  part  of  the  MUgerent  right  of  visit  and 
wpch.'  In  other  words,  the  right  of  visit  being  'but  a 
maU  part  of  a  btliigercnt  riglit.  It  may  therefore  be 
in  lime  a/ peace ! '  To  justify  the  exercise,  in  time 
■,  of  any  part  of  a  belligerent  right,  no  matter  how 
very  small'  it  may  be,  will  require  something  more  than 
bwe  assertion ;  but  Mr.  Phillimore  has  given  no  authorities 
wintevcr  in  support  of  this  new  and  singular  proposition.  It 
le  that  he  also  bases  this  right  upon  the  same  grounds  as 
right  to  visit  and  detain  pirates  :  but  the  cases,  as  will  be 
n  hereafter,  arc  so  manifestly  different  as  to  destroy  all 
*'*''^'  of  reasoning.  Again,  he  confounds  the  right  of  visit 
»ilh  the  right  of  approach^  which  is  admitted  hy  Mr.  Webster 
wd  all  American  and  European  writers,  who  most  strenu- 
ly  deny  the  right  of  visit  in  time  of  peace.  *  Tljis  right  of 
visit  in  time  of  peace,"  he  says,  '  is  sometimes  deli- 
ly  described  as  the  right  of  approach.  It  is  called  by  the 
h.  droit  (t'tnqut^/e  du  pavilion.  A^  distinguished  from  the 
^t dc  ttisitr  ou  de  recherche:  and  it  is  said  that  this  nation' 
*^'fy  of  the  flag  maybe  ascertained  by  signals  and  hailing, 
*"■)  even  when  there  is  a  suspicion  of  piracy,  all  proceedings 
Ixj-ond  the  exchange  of  hailing  and  signals  must  be  taken 
*1  the  risk  of  the  man-of-war  who  visits.  Whether  these 
'imitations  be  just  or  not.  it  is  unquestionable  that  the  visit 
fw  the  purpose  of  ascertaining  the  nationality  of  the  vessel 
must  be  exercised  without  the  right  of  search,  which  is  cxclu- 
'"'b' incident  to  a  belligerent'  Mr.  Phillimorc's  argument 
«  favour  of  the  right  of  visit  in  time  of  peace,  drawn  from 
"^  requirement  of  international  law  that  every  vessel  must 
^^t  sornc  document  proving  her  nationality  and  identity,  is 
we  same  as  that  advanced  by  Lord  Aberdeen,  and  which  is 
'"*nt:d  to  and  answered  in  the  foregoing  extracts  from  tbc 
''ficiil  letter  of  hfr.  Webster.' 

'  •'WIlHWfe,  Oh  Int.  Law,  vol.  iU.,  5§  352-356  ;  Dupoor*       "^mt- 


8  8.  The  remark  of  Mr.  Phillimorc,  that  the  objection  V 
the  United  States  to  the  right  to  visit  and  search  a  susjxctil 
slaver  bearing  the  American   flag,  applies  equally  to  iht 
fiuspectcd  pirate  sailing  under  the  same  flag,  is  fully  axismoi 
by  the  American  Government,  which  admits  the  r^hl  tflfik 
and  search  any  vessel  '  reasonably  suspected '  of  being  engigej 
in  piracy.     The  distinction  is  clearly  pointed  out  in  Prtodat 
Tyler's  special  message  of  Febrxiary  27,    1843,  as  follMH: 
'The  attempt  to  justify  such  a  pretension  [le.  the  r^rf" 
visit  for  the  purpose  of  suppressing  the  slave  trade]  fnmiAr 
right  to  visit  and  detain  ships  upon  reasonable  susptciooiT 
piracy,  would  deservedly  be  exposed  to  universal  condesoi" 
tion  i  since  it  would  be  an  attempt  to  convert  an  cstablilkA 
rule  of  maritime  law,  incorporated  as  a  principle  into  de 
international  code  by  the  consent  of  all  nations,  into  a  role 
and  principle  adopted  by  a  single  nation,  and  enforced  ttif 
by  its  assumed  authority.     To  seize  and  detain  a  ship  ii|M 
suspicion  of  piracy,  with  probable  cause,  and  in  good  Udt 
affords  no  just  g'round  cither  for  complaint  on  the  part  of  tie 
nation  %vhosc  Bag  she  bears,  or  claim  of  indemnity  on  Ac 
part  of  the  owner.    The  universal  law  sanctions  and  the  MO- ' 
inon  good  requires  the  existence  of  such  a  rule.    Tie 
under  such  circumstames,  not  only  fo  visit  and  dttain,  tvi 
smreii  a  ship,  is  a  ptr/ett  right,  and  irnxdves  nritkn- , 
bility  nor   itidemuity.     But,   with    this  single  exception, 
nation   has,  in  time  of  peace,  any  authority  to  detain 
ships  of  another  upon  the  high  seas,  on  any  pretext  whointra 
beyond  the  limits  of  the  territorial  jurisdiction."     The 
mcnt  of  President  Tyler,  it  will  be  seen,  is  founded  on 
adniiitcd  fact  that  the  slave  trade,  not  being  piracy  bjrl 
law  of  nations,  cannot  be  held  to  carry  with  it  the  same  la- 
bilities attached  to  the  latter.     The  pirate,  as  an  encmyi 
the  human  race,  may,  by  the  common  law  of  the  world  bfj 
seized  and  disposed  of  by  whomsoever  taken.     Lawful  con*- 
merce  demands  the  extinction  and  suppression  of  maritioK  | 
depredation  ;    and  hence,  in  consideration  of  this  desJoUt 
end.  President  Tyler  held  that  'to  sdze  and  detato  a^| 


Zntffrt,  a^.,p.  110;  Kent,  0*1.  c«  Am.  Law,  toL  i.  p.  153;  ibe'M*' 
riann.i  Flors,'  1 1  H^h^iUoti  R.,  43  ;  Coxc,  Urit/  Eiamiiut^mt,  &•.,  ^  *; 
Ijwrrnce,  On  Visitation  and  Starch,  pp.  79-'03i  the  '  Loul*,'  f  A* 
R.,  3 10;  Ihc  'San  Juan  Ncpomuceno,'  1  Hogg,  rf., 365, 
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spicion  of  piracy,  with  probable  cause  and  in  good 
affords  no  just  Kround  for  any  reclamations  in  the 
taises.  If,  then,  by  our  laws  the  slav-e  trade  is  placed  in 
«  ame  category  with  the  crime  of  piracy,  why  should  it 
K  Ik  subject  to  the  same  liabilities  ?  I'or  the  reason 
Mgrwd  by  President  Tyler,  in  common  with  the  consenting 
lioe;  not  only  of  American  statesmen,  but  of  distinguished 
UTDpean  publicists,  that  such  an  admission  would  involve  the 
coretical  right  of  any  maritime  power,  at  its  pleasure,  to 
iCrpulatc  its  municipal  statutes  into  the  law  of  nations, 
he  alive  trade  is  not  piracy  by  the  common  law  of  the 
odd,  and  therefore  cannot  be  treated  as  piracy  on  the  high 
^  where  the  sanctions  of  international  law  can  alone  assert 
ir  right  to  universal  recognition.  The  Rritish  man-of-war 
tiich  detains  an  American  vessel  on  suspicion  of  piracy  is 
Cting.  according  to  President  Tyler's  view,  within  the  scope 
(MibJic  law  ;  but  to  assert  the  same  right  as  equally  appUc- 
>lcto  the  suppression  of  the  slave  trade  is  to  found,  on  a 
lunicipal  statute,  a  claim  which  is  derivable  only  from  the 
"Bmon  consent  of  all  civilised  nations.  It  would  be  giving 
extra-territorial  effect  to  a  municipal  law,  and  would  be  a 
Cognition  of  the  right  once  assumed  by  Great  Britain  lo 
press  her  seamen  from  American  vessels.  It  has  been 
ided  by  the  courts,  both  of  England  and  America,  that 
slave  trade  is  not  contrary'  to  the  law  of  nations,' 
(9.  This  discussion  between  the  Governments  of  Great 
tain  and  the  United  States,  or  more  properly  speaking, 
ween  Lord  Aberdeen  and  Mr.  Webster,  arose  out  of  the 
tensions  of  British  cruisers  on  the  coast  of  Africa  to  visit 
erican  vessels  suspected  of  being  engaged  in  the  slave 
[Je.  Neither  p,irty  would  admit  the  correctness  of  the  rule 
international  law  contended  for  by  the  other,  but  the 
culty  in  the  particular  case  was  amicably  arranged  by  an 
cement  that  each  Government  should  maintain  a  specified 
al  force  on  tlie  coast  of  Africa  to  prevent  the  fraudulent 
of  their  respective  flags.  The  discussion,  however,  proved 
the  ground  taken  by  the  United  States  was  sustained  by 
ion  and  the  weight  of  authority.    Such  was  tlie  position 

Rti)tic1tne,  Dtrttk»  Fitt,  Int.  lib.  i.  tit,  ii.  cap.  viii.;  Phillimore,  On 
J.av,  liu  H  JiJ-JJ'i:  >hc  'Atiiclopc.'  10  Wheat,  ft^  66;  lh«  'Uiana,' 
»ds.  it.,  9S 1  the  *  Loiui,'  3  Difi/t.  ft.,  338. 


of  this  question  until  1858,  when  the  operations  of  Btiaii 
cruisers  in  visiting  American  vessels,  in  the  gulf  of  Menoi 
suspected  of  being  engaged  in  the  slave  trade,  brought  it»d 
a  direct  issue  between  the  two  Governments.'    The  Uiitti 

'  In  that  year,  after  conwdcrablo  correspondence  between  ihe  ittA, 
French,  and  Uriled  Stales'  Govern  irtents,  a  cmJc  of  iiutractimt  «> 
ngTixd  upon.  This  WAS  issued,  with  inimaicnal  variation,  totheoMn 
or  vessels  of  war  of  each  countrv,  and  in»y  be  **id  to  exprcsf  the  finif 
each  of  the  three  CAuntnet  on  tue  tubiect.     It  IS  as  foUons  :— 

'  I.  The  ticjity  with  France  for  tn«  suppression  of  tite  »Ia*t  laif 
having  been  abroxatcd,  J  ain  commanded  by  my  Lordi  Comiaiiv<«tn 
of  the  Admii'ally  to  ac^jM^iiit  yo«  that,  under  an  arrangctneo!  "bid  l» 
been  adopted  provisionally  between  the  LInlish  and  French  (iovcntatfv 
thcit  lordships  desire  that  all  commanding  othccis  of  Her  MA^sctt 
ships  will  stricdy  intend  lothc  following  ii.-);ulaiioiti  with  rcKimltonH' 
ing  merchant  vessel*  aujpeacd  of  fraudulently  ai»uming  ll»c  French  *< 

'  3.  In  virtue  of  Uie  immunity  of  national  flaj;*,  no  merchuu  tod 
navij(alin>;  the  lii|^h  s^ea^  is  subject  to  any  foici>;n  juii&dtLtton .  A  tokI 
of  war  cannot  ihcicforc  visit,  detain,  ancst,  or  sciec,  except  undu  TnH;. 
any  mcichant  vessel  not  rccogni&cd  as  belonging  to  her  own  nalwa 

'3.  The  colours  of  a  vessel  being  firimd  fiuU  the  distinctive  iw^ 
of  hcrnntionaliiy,  and  consequently,  of  the  jurisdiction  to  whicbtbti 
subject,  it  is  natuml  Ihnt  a  merchant  vessel  on  the  hiijh  seas,  on  &£i|t 
hcrxtlf  in  |>r<:»cncc  of  :j  si)(|)  of  n»r,  should  hoist  ner  nation*]  l^ii 
ilucUiniion  of  her  naiiuiiiiiity.  Su  auon  as  llic  ship  of  warhasiBMe 
herself  known  by  the  di^phy  of  her  own  colours,  the  merchiuu  itinU> 
accordingly,  hoist  her  proper  national  flag. 

'4.  Should  the  merchant  vessel  rclu'te  to  do  so,  it  is  adoattcdtv 
both  Governracnis  that  a  warning  may  be  given  to  her,  first  by  fiiinf  ■ 
blank  gun,  and  should  iliai  be  without  effect,  it  may  bcenlbrceilbra 
second  gun,  shotted,  but  pointed  in  such  a  manner  as  to  ensure  thutk 
is  not  struck  by  tlic  shut. 

'5.  Immediately  that  the  colours  arc  htntlcd,  and  that  the  tncidaH 
vessel  has  in  this  manner  announced  her  nalionahiy,  llie  forcijin  nw' 
of  war  can  no  lonjcer  pretend  to  exercise  a  control  ov«r  her.  At  nuMii 
in  cert.iin  cases,  she  may  claim  the  n>:ht  to  !<j)ea\:  with  her,  and  deMM 
ansvuers  to  questions  addressed  to  her  by  a  speaking  trumpet  or  otbei«iKi 
but  without  obliging  her  to  alter  her  course.  When,  Inwvtct.  l*i 
presumption  of  nationality  resulting  from  the  colours  whkh  mayluM 
been  shown  bv  a  merchant  vessel,  may  be  seriously  ihruwit  in  doott,  or 
be  questionable  ^ni  p<i»i[ive  information,  or  from  indications  of  a  ninff 
iti  create  a  belief  that  tlte  vessel  docs  nut  belong  to  llu;  nation 
colours  she  has  assumed,  the  (oreij^n  vessel  of  war  may  have  recaumH 
the  vcri^catjon  of  her  assunied  nkuonaliiy. 

~  '  6.  A  boat  may  be  det-ichcd  for  this  purpose  towards  the  iigptcM 
BBScl.  aflcr  h.iving  first  hailed  her  to  give  notice  of  the  intenttoa.  1^ 
ventilation  will  consist  in  an  examination  of  the  papers  estabUsUng  d* 
nalKinality  of  the  vessel ;  nothinj;  can  be  claimea  beyond  the  nhllHti* 
of  ihe%e  documents, 

'7.  To  inquire  into  the  nature  of  the  eaigo,  or  the   comnKKk 
opcralioni  of  the  veuel,  or  any  other  6icl,  in  short,  than  that  of  IW 
nationalily  of  the  vessel,  is  prohibited.     1-lvery-  other  search,  arud  rtei 
inspection  whatever,  is  absolutely  forbidden. 

'8.  The  oHicer  in  charge   of  the  verification  should  proceed 
thcgrcatestdiscreiion,  and  with  every  possible  constderation  and  cut 


Slates  regarded  such  visits  as  a  violation  of  their  flags,  and 
pWcitcd  against  the  acts  of  these  cruisers.     Before  acting 
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^^  thttold  quit  the  vessel  iramcdialcly  that  the  verifieaiion  hu  been 
■Atiel,  and  should  ofTcr  to  note  on  thi;  ship's  papers  the  circum stances 
(*  the  wrihcJition,  .ind  the  re^isons  which  have  led  co  it, 

'  9-  Kxce^t  in  the  ca  v  of  lifgitimnte  );u*ptcion  of  fraud,  it  should  never 
•Winie  be  neccMary  for  the  commiinder  of  x  foreign  ship  of  war  to  go 
1  hnard,  or  to  lend  on  board  a  merchant  vesaeL  Apart  from  the  colours 
'■"■'A,  tiie  indications  are  numerous  which  should  be  sulficienE  to  iati»fy 
"•rata  of  tlic  nationality  of  a  vc%wl. 

'  10. 1  n  tvtry  ease  it  is  10  be  clearly  understood  ihftt  the  captain  of  a  ^ip 
f*3i,  who  determines  to  board  m  merchant  vessel,  must  do  soat  his  own 
bk  and  p^ril,  and  must  remain  responsible  for  all  the  consequences 
AKfa  may  rcsuh  ^tn  his  o«-n  act- 

'II.  'I  he  commander  of  a  »hip  of  war  who  may  have  recourse  to  such 
pfpcecdm^  should,  in  all  case^  report  llie  fact  to  his  own  >;ovctnment, 
id  sh'JuM  explain  the  reason  of  bis  Imving  so  acted,  A  cvmmunica- 
M  lit  tins  report,  and  of  the  reasons  winch  may  have  led  tu  the 
jication,  will  be  given  ofBcially  to  the  govcrtmicni  to  wbidi  the 
wl  Ttiay  belong  which  shall  hav-c  been  subjected  to  inqbiir>'  as 
bcrftag. 
'  In  ail  cases  in  which  this  inquiry  shall  not  be  justified  by  obnous 
DRs,  or  shall  not  bavc  been  made  in  a  proper  iiianncTi  a  claim  may 
ae  for  indemnity. 

'Vou   will  clearly   understand   that  ilic  foregoing  instructions  have 

ETencc  only  to  vessels  navigating  under  the  French  flag,  and  are 

Eodcd  mutually  to  prevent  misunderstanding  bcn-ccn  the  Uhiiah  and 

h  eovemmcnis,  but  cannot  arfcct  the  vessels  of  other  nations  with 

lorn  Great  Britain  has  treaties  for  the  suppression  of  the  slave  trade, 

deprive  Ucr  Majesty  of  the  right  to  sctxc  and  detain  vessels  engaged 

I  tbc  slave  trade,  when  not  entitled  to  the  protection  o£  any  national 

bg.' 

Whilst  the  correspondence  on  this  subject  was  pending.  General  Cass, 
thoui  distinctly  recognising  tbc  right  of  a  vessel  of  wai  to  compel  a 
Sdunt  vessel  10  display  colours,  said  that  the  simple  fact  of  refusing 
rxhlbil  colours  was  so  high  a  ground  of  suspicion  [hat  it  might  seem 
sanciioo  boarding  and  fuither  mquiry,  and  that  even  if  such  inquiry 
re  not  Justified  by  the  result,  the  Government  of  the  United  States 
old  not  demand  redress  for  an  act  of  vihit  executed  under  those  cif 
nstances. 

The  qneslton  may  be  considered  as  finally  settled. 
By  the  Treaty  of  Washington,  signed  the  jih  April,  tS62,between  Great 
ham  and  the  United  States,  it  was  agreed  that  those  ships  of  the 
pective  navies  of  ihe  two  nations  which  should  be  provided  with 
tcial  instructions  for  that  purpose,  at  ihercinalier  mentioned,  might 
k  sach  merchant  vcssehi  of  the  Iwu  natiims  a«  might  upon  reasonable 
unds  be  suspected  of  liem^  engaged  in  the  Afnain  slave  trade,  or  of 
been  littcd  out  for  that  purpose,  or  of  having,  during  the  voyage  on 
nhould  t>e  met  by  the  crutsers,been  engaged  in  thie  African  slave 
itrary  to  the  provisions  of  the  Trt-aty,  and  that  such  cruiser  might 
d  send  or  carry  away  such  vessels,  in  order  that  they  might  be 
to  trial  in  the  manner  thereinafter  agiecd  upon  ;  and  it  was  by 
said  Treaty  further  Bttptilatcd  and  agreed  thai  the  reciprocal  right  of 
ch  ^nd  drirnlion  should  be  exercised  cmly  within  the  distance  of  twa 
dred  mile*  from  the  coa^il  ol  Africa,  and  lu  ihe  southward  of  Ihe 
i>nd  parallel  of  north  latitude,  and  within  thirty  leagues  ftODt '.  ~ 


nmntxATioHAi.  law. 
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opm  das  direct  iiBne  the  BriCisfa  Minittry  referred  the 
tion  to  tiie  lam  officew  of  die  Crown,  and  tbe  anstrer  to  < 


«n«aftfae  Utaad  oC  Oiba ;  brzTnaxfvi  tbe  17th  Fdanatj^i 
vas  ftinlief  ayraed  btpnatn  tne  twu  lueioittihai  tte  reci)inx3rif 
vtih  and  detenrim,  as  dcAned  in  ibe  aitide  aliarasaid,  mislu  be  1 
alia  mdda  danf  leagaes  of  tbe  Island  of  Madagascar ;  vidiia^ 
Ingws  of  ti»  UAtBd  of  Pamo  IUcd  ;  and  widtia  thiny  ~  ~ 

Undof  Soa  Doounga  ;  and  that  tbe  additimal  Anicle  ihoaldl 
•ane  fovea  and  validity  as  if  it  bad  been  inscRad  wntd  for 
Tieanr  oT  ibe  71k  Apnl,  t362,  and  sboald  bare  ibe  came  dataiMi] 
ihaETtaaiy. 

By  dw  j6  and  37  Viet. «.  Stf,  It  b  enacial  ibat  where  a  T«sse)  t^  i 
Tamwiiihla  pooads;,  wspected  of  bdag  engaged  in  or  Aiai  out  tar  j 
slave  trade,  it  shall,  s(di)ect,  la  the  easa  oibcr  of  tbe  vessel  of  a  ' 
SttM;  er  of  tbe  cngimandg'  or  officer  of  a  cruiser  of  a  foreiga '. 
the  limnarinna,  T«*tnclu»^  and  ngnlacJaas,  if  any  applicaUaJ 
eoB&ined  in  anr  wcistiiig  tlawc  trade  TTcaty  '"■ifit  wuh  nicb  1 
laafbl :  '•*)  if  tbe  ressel  n  a  BritUh  vewel,  or  is  ettg^iged  ta  1 
mde  withiQ  Britisb  junsdtction,  nr  is  not  a  veswi  of  a  foieigo 
asf  eoattaader  orottcer  of  any  of  Her  Majestv-'s  ships,  for  anyi 
bearing  Her  Hajesiy't  cmiunissLan  tn  tbe  army' or  nar)',  for  ^ny 
of  Her  Majesty^  oittottts  is  tbe  Uaiced  Kingdom,  Channel  Islindsl 
lale  of  Man,  for  the  goverttnr  of  a  Brittsh  j>osse»5UMi,  or  any 
aathoriscd  by  aay  such  TOveroor,  ind  for  any  comro^ider  or  ofJicer| 
any  CTuiser  of  a  foreign  btate,  authori«ed  in  parsuaoce  of  aay  ens**^ 
9fam  trade  Treaty  ;  and  (i)  if  tbe  ve:uel  is  the  ve«scl  of  a  foreini  Si 
for  aay  commander  or  ofBcct  of  any  of  llci  Majesty's  sbips.  «Ka  1 
aotbomcd  in  that  behalf,  tn  persuance  of  any  tmty  with  that  SUM,  1 
for  any  commaader  or  officer  of  any  cruiser  of  that  fbte^  Sti 
vtatt  and  eciae  and  detata  mdi  vcaael,  and  to  seise  and  detain  aa; 
son  firaad  detained  or  reaMnably  suspected  of  having  been 
na  a  slave,  Car  the  parpose  of  tbe  slave  trade,  ao  board  any  sncb ' 
and  t»  carry  away  aacb  vasicl  and  pcrMO,  together  with  tbe  master  I 
aU  pctaons,  gixxls,  and  cfliects  on  board  any  such  vessel,  for  tbe 
of  uinginr  in  such  vessel,  pcnon,  goods,  and  cflects  for  adit 

The  High  Court  of  Admiralty  of  Enebndand  ever)-  Vicc-Adr 
Court  in  Her  Majesty's  doainioas  out  nf  the  Unitcii  Kin^dora  shall  I 
juradlction  to  try  and  condemn  or  restore  any  vessel,  slave,  eiiods.) 
afixiSt  alleged  to  be  seised,  detained,  or  forfeited,  in  }-ursuaiKe  of  I 
act  and  on  restoring  die  same  to  award  such  damages  in  respect  of  I 
visitBtioii,  seteure,  or  detention  of  such  vessel,  goods  and  effccis,  and  ofa 
pdrson  on  board  such  vessel,  and  in  respect  ofany  art  or  thing  done  iD| 
laiiaa  to  such  visiuboo,  sciuire,  or  detention,  or  in  lespcct  uf  any 
matters,  and  in  anv  case  10  malcc  such  order  ai  to  costs  as,  siihjc 
the  proviiioos  of  this  Act  andof  any  eaisting  slave  trade  treaty,  the  1 
may  think  just. 

Provided  thai  nothing  in  this  section  shall  eivc  to  any  ctmil 
Juritdicilon  inconsistent  with  any  exitiing  slave  trade  treaty  over  a ' 
which  b  shown  to  sucb  court  to  be  ttie  ves»cl  of  any  foreign  State,! 
which  has  not  been  engaged  within  ^umdiction  in  the  slave  trade,) 
where  any  vessel  of  a  foreign  State  is  liable  to  be  condemned  If 
Driiish  slave  court,  such  court  shall  have  the  same  jurisdiction  as  if 
were  a  Itriitsh  vessel 

The  regulaikins  contained  in  any  exbting  slave  trade  treaty  fnrj 
time  being  In  force,  with  reapca  10  any  mixed  court  or  commission,  ■ ' 
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fcfcncc  was,  as  predicted  by  Mr.  Webster  and  Mr.  Wheator 

lat  no  authority  could  be  found  to  support  the  prctcnsk 

r  Lord  Aberdeen  ;  and  Che  rif^ht  of  visit  in  time  of  peace, 

dblinguished  from  the  belligerent  rij^ht  of  Wsitatton  and 

anh,  was  then  dutinctly  and  unequivocally  disavowed  by 

E  British  Government.     The  Karl  of  Malmesbury,  Minister 

Forc^  Affairs,  announced  in  the  House  of  Lords,  on  the 

idiof  July.  1858,  that,  on  receiving  the  unanimous  opinion' 

the  law  officers  of  the  Crown,  'her  Majesty's  Government 

once  acted,  and  we  frankly  confessed  thai  wc  had  no  Icga 

aim  to  the  right  of  visit  and  of  search  wliich  has  hitherto' 

tta  assumed.     Her  Majesty's  Government  have    therefore 

ondontd  both  these  claims.'     Lord  Lyndhurst,  on  the  same^ 

cosloo,  in  answer  to  the  charge  that  tlic  Government  had 

rrcndered  a  most  valuable  and  importar»t  right,  said, '  We 

ivc  jurrendcrcd  no  right  at  all;  for.  in  jwint  of  fact,  no  suck 

f*/  as  tMat  conicndfd  fer  has  ever  existed.     \Vc  have,  my 

rds,  abandoned  that  assitmplion  of  right,  and,  in  doing  so* 

think  that  we  have  acted  justly,  prudently,  and  wisely.' 

fter  quoting  several  authorities,  he  continues,  'Your  lord- 

ips  will  perceive  that  both  on  this  side  of  the  water,  and  in 

inerica,  the  highest   authorities  on  the  subject  have    pro- 

iunced   against   any  such  supposed  right.     For  my-sclf,    I 

lysay  I  have  ne\-cr  been  able  to  discover  any  principle  of 

or  of  reason  upon  which  such  a  right  could  rest."    .    .    . 

'  I  will  refer  now  only  to  the  principle  on  wliich  the 

*stion  itself  rests,    WTiat  is  the  rule  in  respect  to  the  high 

>^  and  to  the  navigation  on  the  high  seas  ?    All  nations 

wjnal  on    the   high  seas.     Whether   they  be   the    most 

I'erful  or  the  weakest,  their  vessels  on  tlie  high  seas  arc 

Ccd   upon    a   perfect   footing  of  equality.     What    is   the 

•ition  of  a  merchant  ship  upon  the  high  .seajs  ?    Why.  it  is 

C  of  the  dominion  of  the  country  to  which  it  belongs. 

■  cfTectu  if  they  were  cnadcd  in  this  Act,  md  such  court  or  commi»- 

«b«n  lure  all  necessary  juiiidklion  for  the  purpose  of  cirrying  into 

%  uy  trciiiy  tcfcrriag  to  tbem,  and  in  particuUi  shall  have  June- 

Od  10  try,  condemn,  and  rcitorc  Iliiti&h  vcs^clii  seized  in  pursiuuKC 

l^icb  treaty  on  suspicion  of  being  engaged  in  the  slave  tr.idc,  snd 

■     |:Uipow  of  ihcir  jiirisdiction,  have  the  same  power  as  any 

'.y  Court  in  H^r  Majcst/s  dominions  bos,  and  may-  iiccwtl- 

^>,  <  •idcnce,  adminisler  oaths,  KiimmoD  »nd  enforce  tlic   attend- 

iwiujEUcs,  and  acouirc  and  cnfoicc  the  production  vf  documcnls 

cr  as  any  sucn  coan  {*.  8.) 
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What  right  has  one  nation,  (hen,  to  interfere  with  uuue 
^'hen  their  rights  on  the  h^h  seas  are  coequal  f    What  ofk 
has  one  nation  to  interrupt  or  to  inlvrfcrc  with  the  ri«gai«» 
of  another  nation  ?    Why,  tlie  principle  is  so  dear  and  » 
distinct  that  it  will  not  admit  of  the  smallest  doubt'   .  . 
*  Having  stated  this  principle,  ihc  next  question  which  taia 
is  this  :  How  are  those  difficulties  to  be  met  which  ante  Ml 
of  frauds  practised  on  the  high  seas  ?    It  may  be  said  thiS 
the  flag  of  America  may  be  assumed  by  another  power  W 
cover  Che  basest  of  purposes.     But  how  can  that  aJfccl  die 
right?     How  can  the  conduct  of  a  third  power  affect  ujr 
right  existing  on  the  part  of  tiie  United  States?    By  m^\ 
treaty  with  Spain  stv  haw,  no  doubt,  t/tg  right  to  vuni  < 
seanh  S/auts/t  vessf/s  tutik  the  view  to  ths  su^ressim  tfA^^ 
siave  trade.     But  how  can  the  treaty  between  Spain  and 
aflfcct  the  rights  of  America  *    Why.  common  reason  b  ieo— 
sivc  on   the  subject.     Well,  but  what  other  courw  can 
take  i     I  say  that  the  course  is  quite  clear  and  plain.    If  am^ 
of  our  cruisers  sec  a  vessel  with  the  American  Sag.  and  ln:*j 
reason  to  believe  it  is  assumed,  he  must  exa.raine  and  inquir 
into  the  facts  as  well  as  he  can.     If  he  ascertains  to  lii^j 
best  of  his  judgment,  that  the  vessel  has  no  right  to  a«l 
American  flag,  he  may  certainly  vJwt  and  examine  her 
and  if  he  finds  his  suspicions  correct,  he  may  deal  with 
vessel  in  a  manner  justified  by  the  particular  relation  cxuc- 
ing  between  England  and  that  country  to  which  the  v«e-l 
belong.s.    America,  in  such  a  case,  would  have  no  right 
interfere.     The  matter  would   simply  be  one   betwcra 
English  cruiser  and  the    particular  vessel    seized.     But,  on ' 
the  other  hand,  if  it  should  turn  out  that  the  vessel  after  lU, 
was  an  American  one,  that  was  perfectly  justified  in  ooiff 
the  flag  suspected,  our  situation  is  this,  tliat  wc  should  i^)D^- 
diatcly  apologise  for  tJic  act  that  was  committed,  and  nil'* 
the   most  ample  reparation   for  the   tnjuiy  that  was  com- 
mitted.'    The   foregoing  remarks  of  Lord   Lyndbunt  f** 
adopted  by  the  British  Minister  of  Fureign  AtTairs  as  enpro* 
sive  of  tlie  opinions  of  his  GovemmenL' 

I  la  ^Uthough  it  is  universally  conceded  that  the  veaeb 

'  La^wT«lce,  Oh  VititattOM  atitl  Starch,  pp.  1 8 1 ,  el  «cq. ;  MattAij  i*» 
Rtport^,  vol  lui.,  p.  365  \  LandoR  limes,  July  37,  iSj^i  h't-.-tu lia  Ptas 
AUmUs,  July  I,  iSjO. 
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L.r  I  ne  State  cannot  search   the  duly  documented  vessel  of 
i.cr  State  in  time  of  peace,  and  ultliougb  liic  right  of 
^:    .i^ioa,  if  it  exists  at  aJl  (and  ^ncc  ita  recent  announcement 
t/  lirval  Britain,  probably  no  respectable  power  will  claim 
tiat  it  i!i*eB  exLst,  except  in  cases  of  piracy),  must  be  limited, 
tn  bmc  of  peace,  to  the  sole  purpose  of  ascertaining  the  na- 
tional character  of  a  suspected  vessel,  it  is,  ncvcrihcle*s,  the  in- 
CQnlc5lablc  right  of  the  lawfully  commissioned  cruisers  of  every 
^Higcrcnt,  in  time  of  war,  to  visit  and  search,  on  the  high 
•css,  the  merchant  .ships  of  every  nation,  whatever  may  be 
*™ir  character,  cargoes,  or  destination.    This  right  of  visita- 
"on  and  search  in  time  of  war  springs  directly  from  the  right 
"  maritime  capture  ;  for  without  the  former  we  must  aban- 
'•"  Uie  latter,  or  so  extend  it  as  to  authorise  the  indiscri- 
"^te  seizure  of  all  merchant  vessels  that  may  be  found 
the  ocean  ;  until  they  are  visilcd  and  searched,  it  woult 
'llpossiblc  to  know  whether  or  not  they  are  liable  to  cap-' 
cither  from  the  ownership  of  the  vessel,  the  nature  of 
i*iyi>,  or  the  character  of  the  voyage.     It  will  be  showi 
i\ct,  that  while  nearly  all  are  agreed  as  to  the  general' 
of  visitation  and  search,   there  is  great  diversity  of 
■on   with    respect    to  the  circumsunccs  under  which  a 
al  vessel  is  liable  to  search,  and  with  respect  to  the 
er  and  extent  of  the  search  which  the  bell^erent  is 
«Drised  to  make.' 

II.  Sir  William  Scott,  in  the  case  of  the  'Maria'C  fio^% 
^Kiidt  tliat  to  visit  aiidscarcli  merchant  vessels  on  the  high 
wbate\-cr  may  be  the  ship:^,  the  cargoes,  or  the  destinations, 
c  indubitable  right  of  the  lawfully  commissioned  cruisers  of 
l^erent  nation,  because  until  they  are  visited  and  searched, 
impossible  to  know  the  character  of  a  vessel  or  its  desti- 
0.    •  This  right,'  he  says. '  is  so  clear  in  principle,  that  no 

'  Kent.  Cam.  oa  Am.  Ltru',  vol.  i,  p.  133 ;  Duer,  On  fHturjua^  vol.  i. 
'as;  Phillimore,  On  Int.  yjrt(',voLiii.f  3:5;  M: 
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lanens,  i'riiis  du  Droit 

(rifu,  §j  317,  321 ;  Galliani,  IJfi  Davtri  lit  i'.  AV«.,  p.  458  j   I^Amprcdi, 

C*nuKtrcU  ^  Pafiali  .\>m.,  p.  1S5  ;  Klubcr,  Dr^it  dis  Gtms,  Mut, 

St-    "■■'--a',  Saisif  <Ut  BAtim^ns  Stklrvs,  tome  I,  pt.  ii.  u.  337 ;  Aiuni, 

■nf,  (ome  ii,  ch.  iii.  j  4  ;  the  '  Antelope,"  »o  \\'k*at.  R.,  66 ; 

■  »i..—    Mariat,'  j    Wheal.  H.y  ja?  ;  OnoUin,  hipi>>m«lie  <ie  la  Mer, 

ti,  ch.  vii,  ;  I'isioyc  cl  Duvcrdjf,   1  railJ  ttei  Prints  tJL  v.  cli,  i.; 

litrtiA^  lnlfrn-i(i«H4ilt  pt.  li.  cK.  viii,  §  10;  Hcfftcr,  Proit  tntrma- 

'  \iA;  lidutcfeuiUe, />/.(  iVnylffM  AV«/fK/,  tit  xi.  GJL  i.;  Dc  Cussy, 

>«iw,  liv.  i.  tit.  iiL  \  15. 


man  can  deny  it  who  admits  the  nght  of  maritime  caftitre; 
because  if  you  arc  not  at  liberty  to  ascertain  by  suAdoit 
inquiry  whether  there  is  property  that  can  legally  be  c^ 
lured,  it  is  impossible  to  capture.  .  .  .  The  right  is  equOjr 
clear  in  practice,  for  practice  is  uniform  and  universal  on  4c 
subject  The  many  European  treaties  which  refer  lo  ds 
right,  refer  to  it  as  pre-existing,  and  merely  regulate  Ae 
exercise  of  it.  All  writers  upon  the  law  of  nations  uniai- 
mously  acl<now]edge  it,  without  the  exception  of  even  HiA- 
ner  himself,  the  great  champion  of  neutral  privilegc&.' 

!  12.  The  same  view  of  this  question  is  taken  m  mc 
United  States,  Chancellor  Kent  says  that  the  txlligctent 
right  of  visitation  and  search  is  now  '  considered  incontro- 
vertible ;  ■  and  after  giving  a  summary  of  the  opinion  ot  the 
English  High  Court  of  Admiralty  in  the  case  of  the  '  Maxii,' 
he  adds,  the  doctrine  of  the  Englisli  Admiralty  'has  been 
cognised,  in  its  fullest  extent,  by  the  courts  of  jiutice  in  thtfi 
country'  (the  United  States),  The  opinion  of  Mr.  Whiatc* 
is  equally  decided.  'The  right  of  visitation  land  search.' he 
says,  'of  neutral  vessels  at  sea,  is  a  belligerent  right,  esseotiil 
to  the  exercise  of  the  ri^hl  of  capturing  enemy's  property, 
contraband  of  war,  and  vessels  committing  a  bn;ach  of  Uo^ 
ade.  .  .  .  Indeed,  it  seems  that  the  practice  of  mariliiBc 
captures  could  not  exist  without  it.  Accordingly  the  tcsl* 
writers  generally  concur  in  recognising  the  existence  of  tins 
right."  Chief  Justice  Marshall,  in  the  case  of  the  'Aana 
Maria,' said  that 'the  right  to  visit  anJ detata/cr seank a ^ 
belligerent  right  which  cannot  be  dran-n  into  question.'  Not 
withst:inding  that  the  ship's  papers  in  this  case  were  perfedly 
.satisfactory,  the  Supreme  Court  held  that  the  right  lo  seardi 
the  ship  in  order  to  examine  fully  as  to  the  character  of  Iw 
trade,  was  a  complete  right-  The  same  court,  in  other  case* 
have  fully  sustained  Sir  William  Scott's  opinion  with  jtafOi 
to  tJie  extent  of  search  authorised  by  the  rules  of  intematJood 
law.' 

I  13.  The  Continental  publicists  admit  the  general  right  of 
^sitatton  and  search,  as  a  belligereHt  right  authorised  by  ibc 
niles  of  international  law,  but  they  would  restrict  its  exercise 

'  Kenl,  Com.  Mt  Am.  Law,  voL  i  p.  1  j^ ;  Wheaion,  EUm.  Jmt  Lm, 
pt  iv.  cli.  iiL  §  39 ;  Uw  •  Aniui  Muia,*  3  Whtat.  R,,  337. 
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Bvery  narrow  limits.  Hubner  thinks  it  should  bo  limi- 
othc  examination  of  the  papers  on  board,  in  order  to 
i«n  the  neutrality  of  the  vessel.  Rayncval  says  that  it 
id  be  limited  to  the  coasts  of  the  belligerents,  and  ought 

0  be  exercised  upon  the  high  seas,  any  further  than  may 
Kcssiry  to  ascertain  the  actual  neutrality  of  the  vessel 
d,  because,  he  says,  a  neutral  vessel  on  ths  hif^h  seas  hns 
Iher  duty  to  perform  toward  a  belligerent  than  that  of 
[ng  that  she  does  not  belong  to  the  enemy,  and  that  she 
E  sailing  under  a  false  flag ;  any  further  examination  he 
s  an  act  of  hostility.  Hautcfcuillc  considers  that  the 
of  visit  may  be  exercised  whcrcTCr  acts  of  hoMility  are 
itted  ;  that  is.  in  the  territorial  seas  of  the  belligerents,  and 
the  ocean,  but  not  in  neutral  waters.  Moreover,  that  its 
t  is  not  merely  to  ascertiin  the  character  of  the  vessel, 
ler  it  be  enemy  or  neutral,  but  .ilso,  if  the  latter,  to 
ju'n  whether  it  is  not  violating  neutral  duty,  and  thereby 
ring  itself  subject  to  capture.  He.  however,  limits  the 
ination  to  the  papers  produced,  and  will  permit  no 
ir  investigation  where  the  visiting  officer  doubts,  or  pre- 
to  doubt,  tlicir  genuineness  or  the  truth  of  their  state- 
To  search  for  other  papers,  to  interrogate  the  captain 

ew,  or  to  investigate  the  character  of  the  cargo,  he  deems 
luse  of  the  rigiit  of  visit, — acts  entirely  unauthorised, 
vhich  neutrals  may  and  ought  to  resist  with  force, 
redi,  Azuiii,  and  Ortolan,  arc  of  the  opinion  that  the 
annot  proceed  beyond  the  cfaniination  of  the  papers, 
t  where  there  is  suspicion  of  fraud.  Martens  and  Mass£, 
\i  in  some  respects  differing  in  their  views,  limit  the 
jf  search  to  the  single  case  where  the  papers  are  in- 
etc  or  irregular.' 

,4.  The  cxcrdsc  of  this  right,  within  its  true  limits, 
vter  they  may  be,  implies  the  right  of  using  lawful  forc^ 

iaKercuille,  A-j  Aafiant  Ne-Mfm,  tit  xii.;  R»ji»cval,  ZV  la  Lih<rtt 
•rt,  UMDC  i.  chs.  16-38  ;  Kubncr,  D<  la  S*iifi<  d<  paiimtns,  tome  i. 
h.  iii.;  Onolan,  Dip.  <U  la  M<r,  Ijv.  iii.  cti.  vii.;  Maiti^  Droit  Cam- 

1  llT.  ii.  lit  ii.  ch.  ii.;  M^itCRS,  Eaay  tur  Us  Armatemn,  ch.  11.; 
Owvit  Marititne.  ch.  iii.  art.  iv.;  Latnfiredi,  Comuurc*  det  t^'aitm, 
>e  Cwuty,  Dtvil  Mariiiini,  liv.  i.  tit.  lit.  §  t ;. 

hip  of  Wiir  wbich  after  search  captures  a  nicrcIuLni  vessel  witb- 
isooablc  crounds,  and  sends  Iicr  id  foi  adjudication  .is  pnu,  is 
ibic  for  tltc  capture,  not  for  the  scarcli. — 'L&  Jcunc  £ii£^c/ 
«.  459- 
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tf  necessary,  In  its  execulion,  the  same  as  in  the  execution  of 
.1  civil  process  on  land.  The  right  of  search  on  tlie  one  s<Ic 
implies  the  duty  of  submission  on  the  other  ;  and  as  the  bcB^ 
gcrcnt  may  lawfully  apply  his  force  to  the  neutral  prcppcrty 
for  the  purpose  of  ascertaining  iti  character  and  destination, 
ft  necessarily  follows  that  the  neutral  may  not  lawfully  rcast 
tlie  latt'ful  exercise  of  the  right  of  search.  This  dutj*  of  tin 
neutral,  says  Sir  William  Scott,  is  founded  on  the  somidMt 
maxims  of  justice  and  humamtj'.  There  are  no  conflfcthi| 
rights  between  nations  at  peace,  and  the  right  of  search  m  th 
belligerent  necessarily  denies  the  right  of  resistance  in  the 
neutral.  Any  attempt,  therefore,  on  the  part  of  the  neutral 
vessel,  its  owner,  officers,  or  crew,  to  resist  the  lawful  scafcb 
of  a  duly  commissioned  cruiser  of  a  belligerent  po*ef,  is  a 
violation  of  a  duty  imposed  by  the  laws  of  war,  and  incun  i 
penalty  proportioned  to  the  nature  of  the  offence.' 

f  15  But,  although  it  is  tlie  duty  of  the  neutral  to  sabnut 
to  the  lawful  search  of  the  belligerent,  and  to  all  acts  that  an 
necessary  to  accomplish  that  object,  it  by  no  means  follofi 
that  the  belligerent  is  subject  to  no  restraints  in  the  cxcraic 
of  this  right  It  is  not  sufficient  that  the  right  is  lairfidit 
must  be  exercised  in  a  lawful  manner.  The  right  is  limitol 
to  such  acts  as  are  necessary  to  a  thorough  examination  iii» 
the  real  character  of  the  vessel,  her  cargo,  and  voj-age.  and  all 
acts  that  transcend  the  limits  of  this  necessity  are  unUwfil 
For  any  improper  detention  of  the  vessel,  or  any  unneccsfiKt, 
and  therefore  unlawful,  violence  to  the  master  orcrrw,  the 
belligerent  court  of  Admiralty  rs  pretty  certain  to  award  fall 
compensation  in  damages ;  and  if  this  should  be  denied  ti> 
the  neutral,  his  own  government  may  demand  and  enforce 
the  redress  of  his  wrongs.  '  Whatever,'  says  PhiUimorc,  *miy 
be  the  injurj'  that  casually  results  to  an  individual  from  the 
act  of  another,  while  pursuing  the  reasonable  exercise  of  an 
established  right,  it  is  his  misfortune.  The  law  pronotineesit 
damnum  absque  injuriA.  and  the  individual  fmm  whose  adit 
proceeds  is  liable  neither  at  law,  nor  in  the  forani  of  con* 
science.  The  principal  right  necessarily  carries  with  il  abo 
all  the  means  e^isential  to  its  exercise.  A  vessel  must  bcpu^ 
sued  in  order  to  be  detained  for  examination.    And  if,  in  the 

<  The  '  Maiia,'  i  Rah.  A,  340  [  the  '  Eleanor,'  a  Wktat.  ft.,  3»S- 
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has  been  in  any  way  injured  (e.g.  dismasted, 
stranded,  or  even  run  on  shore  and  lost),  it  would 
mfortunatc  case,  but  the  pursuing  vessel  would  be  ac- 
Thc  usual  mode,  adopted  by  most  of  the  maritime 
of  Europe,  of  summoning  a  neutral  to  undci^o  visita- 
Ihe  firing  of  a  cannon  on  the  part  of  the  belligerent, 
called  by  the  French  semonce.  toiip  iVasmrance,  and  by 
glish,  a^rmittg  gun.  It  is.  undoubtedly,  the  duty  of 
itral  to  obey  such  a  summons,  but  there  is  no  positive 
on  on  tlie  belligerent  to  fire  such  an  affirming  gun.  for 
is  by  no  means  universal.  Moreover,  any  other 
.  as  liailing  by  signals,  etc.,  of  summoning  a  neutral 
ait  to  an  e^eami^ation.  may  be  equally  as  effective  and 
\  as  the  affirming  gim,  if  the  summons  is  actually  com- 
led  to,  and  understood  by,  the  neutral.  The  mesns 
PC  not  essential,  but  the  fact  of  a  summons  actually 
nicated.  is  necessary  to  acquit  the  visiting  vessels  of  all 
fs,  which  may  result  to  tlic  neutral  disobeying  it.' ' 
[.  The  penalty  for  the  violent  contravention  of  this 
l  the  confiscation  of  the  property  so  withheld  from 
Hiand  search.  '  For  the  proof  of  this,'  says  Sir  William 
I  need  only  refer  to  Vattel,  one  of  the  most  correct, 
ttainly  not  the  least  indulgent  of  modern  professois  of 
law.*  He  then  quotes  (  1 14,  ch.  vii.,  liv.  iii..  of  Vattel, 
ies  Gens,  And  continues:  'Vattel  is  here  to  be  con- 
.  not  as  a  lawyer  delivering  an  opinion,  but  as  a  witness 
\f  a  fact — the  fact  that  such  i:t  the  existing  practice 
Icm  Europe.'  After  referring  to  other  authorities,  he 
lis  remarks  on  this  point  with  the  following  emphatic 
ition :  '  I  5tand  with  confidence  upon  all  principles 
on- — upon  the  distinct  authority  of  Vattel — upon  the 
es  of  other  great  maritime  countries,  as  well  as  those 
own  country',  when  T  venture  to  lay  it  down  that,  by 
'  of  nations,  as  now  understood,  a  deliberate  and  con- 
Rsistance  to  search,  on  the  part  of  a  Jieutral  vessel,  to 
Icruiser,  is  followed  by  the  legal  consequence  of  con- 

Kn,  DiptomaiU  Hi  la  ^fer,  tame  II.  cli.  vIL;  Phlllimnre,  On 
K  »oL  iii  U  331-333;  Hcrtter,  Droil  intemiUiMial,  f  169: 
inDe,  Dts  Nations  hentrti,  lii.  xL  ch.  IL;  the  'Jcune  Eiijn^le,* 
I R:  439 ;  the  '  M.irJ.ifui  Flora,*  1 1  WkuU.  R..  4.S:  the  '  Nereide,' 
\.  R.,  391 ;  Hello,  Dtrttho  tnttmationat  pL  li.  cap.  viii.  J  10. 
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fiscalion.'  This  penalty  is  not  averted  bythi 
neutral  Sovere^n  to  resist  the  visitation  and  scariih 
belligerent  cruiser.  '  The  law  of  nations,'  says  Duer, 
not  permit  the  sovereign  power  of  a  neutral  State  to  iat 
its  authority  for  such  a  purpose,  so  as  to  vary  the  legal 
of  the  belligerent.  .  .  .  Hence,  the  obedience  of  the  i 
subject  to  the  unlawful  orders  of  his  Govt-mmcnt,  so  fa 
juatiFyiiig  his  conduct,  will  impress  him  with  the  chai? 
an  enemy.'  The  resistance  of  the  neutral  cannot,  thcret 
protected  by  any  orders  or  instructions  from  his  own  G 
mcnt,  but  the  act  must  be  judged  of  according  tQ  i 
eharactcr.t  ■ 

j  17.  Nor,  according  to  the  opinion  of  Sir  Williaw 
can  the  intcrpasition  of  the  authority  of  the  neutral  Sov 
by  the  presence  of  an  armed  convoy,  deprive  the  U 
commissioned  cruiser  of  the  legal  right  of  viMtatio 
search.  His  language  on  this  point  is  very  clear  and  di 
*  Two  Sovereigns,'  he  says,  '  may  unquestionably  ag 
they  think  fit,  as  in  some  late  instances  they  have  agw 
special  covenant,  that  the  presence  of  one  of  ihdr 
ships  along  witli  their  merchant  ships,  sliall  be  mutual 
dcrstood  to  Imply  that  nothing,'  is  to  be  found  in  that  i 
of  merchant  sliips  inconsistent  with  amity  or  neutrally 
if  they  consent  to  accept  this  pledge,  no  third  part; 
right  to  quarrel  with  it,  any  more  than  any  pledge  whic 
may  agree  mutually  to  accept  But  surely  no  Sovcrcij 
legally  compel  the  acceptance  of  such  a  security  faj 
force.  The  only  security  known  to  the  law  of  nations 
this  subject,  independently  of  all  special  covenant,  is  tht 
of  personal  visitation  and  search,  to  be  exercised  by 
who  have  the  interest  in  making  it.' 

i  iH.  This  question  leads  to  an  examination  of  the  p 
duties,  and  exemptions  of  public  armed  vessels  on  tht 
seas.  The  belligerent  right  of  visitation  and  search,  vrb 
its  extent  or  Umitation,  is  undoubtedly  confined  excll 
to  private  merchant  vessels,  and  does  not  apply  to  tl 
war.  The  Immunity  of  such  vessels  on  the  high  seas 
the  exercise  of  any  right  of  visitation  and  search,  or  1 
other  belligerent  right,  has  been  uniformly  asserted  ani 


»  The  '  £ls^l>^'  4  Xei.  A,  40S. 
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ceded.  *  A  contrary  doctrine,'  says  Kent, '  is  not  to  be  found 
is  any  jurist  or  writer  on  the  law  of  nations,  or  adniittet!  in 
anyinuty,  and  every  act  to  the  contrary  has  been  promptly 
met  and  condemned.'  'A  public  vessel,'  says  Whcaton, 
'i)c!oi^ing  lo  an  independent  Sovereign,  is  exempt  from 
ever>' species  of  visitation  and  search,  even  within  the  tcrri- 
lonai  jurisdiction  of  another  State  ;  4  forti^i,  mu3t  it  be 
ewmjil  from  the  exercise  of  belligerent  rights  on  the  ocean, 
which  belongs  exclusively  to  no  one  nation.'  ' 

1 19.  One  of  the  mo.st  common,  as  well  as  one  of  the  most 
important  duties  of  public  ships  of  war,  is  the  convcjt  or 
protection  of  merchant  vessels  on  the  high  seas.  Can  such 
coBwiying  ships  exempt  the  merchant  vessels,  under  their  pro- 
lection,  from  the  exercise  of  the  right  of  visitation  and  search, 
from  which  they  themselves  arc  c^ecmpt  ?  If  so,  may  neutral 
»e»scla  place  themselves  under  such  protection,  and  lawfully 
loist  any  attempt  on  the  part  of  belligerent  cruisers,  to  sub- 
ject tlicm  to  sucli  visitation  and  search  ?  In  other  words,  is 
the  opinion  of  Sir  William  Scott,  before  referred  to,  a  true 
ttposition  of  the  law  of  nations  on  this  subject.  If  private 
■Wichaot  vessels,  so  convoyed,  arc  exempt  from  visitation 
wd  Karch,  tlicre  can  be  no  doubt  that  no  resistance  on  their 
put  to  an  attempt  to  visit  or  search  them  can  draw  after  it 
>*y  penalty ;  for  in  doing  so,  they  violate  no  duty.  This 
question  is  properly  divided  into  tivo  parts;  First,  the  case  of 
"fiwoy,  by  ships  of  war,  of  private  vessels  of  the  same  State ; 
^  Hcond,  the  case  of  convoy  of  merchant  vessels  of  other 

'  Keo!.  Com.  on  Am.  Law,  vol.  i.  p.  IJ? ;   Wheaton,  EUm.  int.  /jmw, 
I*b.th.lii.§  ri 

B^fce  hghl  or  search  docs  not  Apply  10  vessels  of  w»r,  ThuHoe's  Slatt 

^"i,  w>L  ii.  503  ;  Mr.  CanHing  lo  Afr.'MunrM.  AuKiitit  3,  1S07  :  Ame- 

'■•'  Slatt  Pap*rs,  vol.  vl.  p.  89 :  not  lo  civil  or  criminal  prorrs.s  in  ports, 

**^Bh  ihts  exemption  is  not  founded  on  any  absolute  rigtii,  Init  upon 

P^Kiplf^  *»r  public  cooreniencc  and  ihc  comity  of  nations.     Ttic  '  Prina 

'•^nk,"  2   Doify..  451  ;  the  'Kxchangc'  7  CniHtA.  ii6.     Fun  her,  it 

^^  tfcm  that  thi§  coticc^^ion  mAy  te  withdrawn  by  the  loc»l  autho- 

^*^\  and  ilut  alihoii};h  the  I'hip  ami  equi|U)re  exi«|jn),'as  a  ship  of  war, 

*'*''i«  cxemp;,  persons  nut  diniim^'  piirt  of  trie  crew,  and  priie  or  olher 

J'Pen-..  til  IV   become  tiibjett  t«  the  local  amhwity.     Opinions  nf  tkf 

*V^  raleftke  Uniltd  SlitUs,\fA.  i.  47  ;  voLvii.  131  ;  voj.vjii.  75. 

'  ■ .  r,  of  a  mif  chant  steamer  when  brought  to  by  a  wssel  of 

"1  is  DM  privileged  by  (he  fact  that  Jk  has  a  government  mail  on  board, 

~"  sctuliBg,  if  required,  his  papers  on  board  the  boarding  vessel  for 

lion  ;  on  the  contrary,  he  is  bound  by  that  ctrcumii.ince  to  the 

performance  of  neutral  duties  and  to  special  respect  of  bclliifeicnt 

TTie  •  feterfaoff,'  s  W'«^^  3«. 
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neutral  States.   The  discussions  of  publicists  have  been  naio^, 

confined   to  the  first  class    of  cases,  although  some  hm 

cUnimed  that  the  convoying  ship  extends  its  own  exempticfl 

to  all  neutral  merchant  vessels  under  its  protection.     Before 

examining  into  this  distinction,  wc  will  give  a  brief  sumnurt 

of  the  various  treaties  on  the  subject  of  convoy,  and  ■ 

opinions  of  text-writers.  j 

I  20.  Whatever  may  have  been  the  ancient  practice  liQ 

respect  to  the  effect  of  neutral  convoy  on  the  exercise  of  iM 

belligerent  right  of  visitation  .ind  search,  it  was  not  tilt  iid| 

the   middle   of  the  sev-(.*n tccnth  century   that   the  qucstid 

assumed  any  considerable  importance.     In  the  war  of  l6jj 

between  England  and  Holland.  Queen  Christina,  of  Swcdd 

directed  her  merchant  vessels  to  take  all  possible  ad^'anbCj 

of  the  convoy  of  her  ships  of  war,  and  ordered  such  cocivoj 

ing  ships  to  resist,  even  by  force,  every  attempt  on  the  ^ 

of  the  belligerents  to  visit  the  merchant  vessels  placed  uod| 

their  protection.     This  ordinance,  however,  was  nevcf  e«j 

cuteil,  and  the  war  was  terminated  soon  aQer  its  publicalio 

In  the  succeeding  war.  between  England  and  Spain.  HoIU* 

now  a  neutral,  claimed  the  exemption  of  her  merchant  slu| 

under  convoy,  and  an  English  squadron  was  obliged  to  col 

tent  itself  with  the  word  of  De  Ruytcr.  that  the  vessel  lUiJ 

his  convoy  carried  nothing  belonging  to  the  King  of  SpM 

England,  however,  refused  to  acknowledge  any  such  right  i 

exemption,    and    Holland    henclf,  whenever    a    bclligert 

always  attempted  to  visit   merchant  vessels,  under  onitt 

convoy.     Even  when  a  neutral,  she  admitted  the  duty  of  tl 

convoying  ships  to  exhibit  the  papers  of  the  merchant  W 

sel  under  its  escort,  and  If  found  to  be  insular,  the  right; 

the  belligerent  cnii.ser  to  visit  iJie  sus|x:cted  vessel,  and  rt 

to  seize  and  conduct  it  into  port  for  trial.    Nevertheless,) 

applauded  the  conduct  of   Captain  Deval,  in   1761.  *nd| 

Admiral  De  Byland.  in  1780,  in  forcibly  resisting  the»lteft 

of  English  men-of-war  to  visit  merchant  vessels  under  iM 

convoy.     None  of  the  treaties  of  1780,  alluded  to  this  qn 

lion,  but  the  resistance  by  the  Swedish  vessel  of  war.  1 

'  Wasa.'  in  1 78 1,  of  an  attempt  of  an  English  crxiiMn- 

merchant  vessel   under  convoy,  revived  the  dt 

the  right  of  exemption  was  stipulated  in  a  number  of 

Imade  soon  after  by   Russia  and  Sweden,  with  other 


itn]  opecintly  in  the  convention  of  armed  neutrality,  signed 

'December  4-l6th,  iSoo.     But  in  the  convention  of  June  17, 

1801.  Russia  herself  conceded  the  belligerent  right  of  ships 

of  wax  to  visit  merchant  vessels  under  neutral  convoy.    This 

WtiVMllion  was  annulled  in  1807.     Since  the  peace  of  iSr5. 

Eufopcin  treaties  have  generally,  except  where  England  was 

*  partv',  stipulated   for  the  exemption    of  merchant  vessels, 

under  the  convoy  of  public  ships  of  the  same  State.     The 

Ititatici  which  the  United  States  have  made  with   foreign 

fomn,  both  before  and  since  that    period,   have  generally 

p«»«dcd  that  in  case  of  convoy,  the  declaration  of  the  com- 

fflandtr  of  the  convoy,  that  the  vessels  under  his  protection 

belong  to  the  nation  whose  flag  he  carries,  and  when  bound 

to  an  enemy's  port,  that  they  have  no  contraband  goods  on 

boinj,  sliall  be  sufficient.     Such  are  the  stipulations  contained 

h  the  treaty  with  Sweden,  of  April  3,  1783  ;  with  France,  of 

ember  30.  1800 ;  with  Columbia,  made  October  3,  1824 ; 

Brazil,  made  December  12,  1828;  with  Mexico,  made 

phi  5.  1S31  ;  with  Chile,  made  May,  16,  1832;  with  Fcru- 

"Olivia,  made  November    13,   1836;  with  Venezuela,  made 

January  30,  1836.  &c.     It  is  worthy  of  remark  that  the  orders 

'i  decrees  of  the  belligcrentg  in  the  Crimean  war  were 

I  as  to  convoy ;  nor  was  it  alluded  to  in  the  declaration 

^be  Paris  Conference,  April  iG.  1856.' 

I  21.  Recent  Continental  publicists  have  generally  con- 

*fcd  that  neutral  convoy  exempts  the  convoyed  vessel  from 

'fetioo  and  search.     Some  have  stated   this   proposition 

general  terms,  while  others  limit  it  to  merchant  vessels 

""voyed  by  ships  of  war  of  their  own  nation,  and  put  it  on 

^  ground  that  the  declaration  of  the  commander  is  sufficient 

'^  ^o  the  character  and  cai^ocs  of  the  vessels  of  his  own 

'*'*"'ti^*  under  his  escort  and  protection.     Such  are  the  gene- 

^  Wews  of  Martens,  Kayneval,   Kliiber,  HelTter,  Mass(*,  and 

'-'tolan.      Rayneval,  however,  is  of  the  opinion  that  if  the 

T~'*^crcnt  vcKscl  should  inform  the  convoying  commander 

^**    he  has  evidence  that  one  or  more  of  the  vessels  under 


I  seta 


Escort  arc  liable  to  capture  for  being  really  enemy's  ves- 
or  because  tlicy  have  on  board  contraband  goods,  dc-j- 


^^  lo  an  enemy's  port,  iJic  commander  should  immediately 

U*^  UantefeDilte,  Dtj  Natiant  Niutres,  tiv.  L  tiL  ii.  eh.  xiv.;  Hefl' 
****V  tmerMtitMoi,  f  170. 
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proceed,  in  concert  with  the  belligerent  cruiser,  to 
truth  of  these  allegations.     This  opinion  is  concu 
Ortolan  ;  but   Mautefeuille  thinks  that  such  exami 
made,  should  be  by  the  neutral  officer  only,  and 
word,  as  to  the  character  of  his  convoy,  must  suffice 
author  has  discussed  the  question  of  convoy  at  great 
and  with  marked  ability.    It  must,  however,  be  remci 
that  he  attempts  to  represent  what  o»g-/tr  to  bi  the  nilci 
nntional  1;lw  on  this  subject,  rather  than  what  that  la 
«  at  the  present  time.     English  text-wTitere  have  I 
the  opinion  of  Sir  William  Scott,  with  respect  to  the 
visit  and  search  vessels  under  neutral  convoy,  and  th 
of  such  convoy,  when  it  tended  to  impede  and  dcf 
belligerent  rt^Kt.  Manning;  denies  tliat  neutrals,  under 
can  claim,  under  the  general  law  of  nations,  to  be  ex 
from  search,  as  a  matter  of  right,  but  he  deems  it  d 
that    it   should    be    accorded  to  them  by    agreemen 
United  States  have  uniformly  favoured  tlie  rule  of  ex« 
and  have,  whenever  possible.  inttx)duced  it  into  their 
with  other  powers.     It  must,  however,  be  stated  that 
can  publicists  have  generally  admitted   that  the  ex< 
cannot  be  claimed  as  a  matter  of  law,  and  tliat  an 
in  this  way  to  impede  search  will  incur  a  penalty. 
ccllor  Kent  says  that  'tlie  vcr^-  act  of  sailing  uixier  1 
tection  of  a  belligerent  or  neutral  convoy,  for  tht  pu 
rfsistin^  search,  is  a  violation  of  neutrality.'     Mr.  W 
in  his  discussion  of  the  Danish  captures  under  the  oi 
of  [8io,  referring  to  the  English  decisions  respecting 
convoys,  says;  'Why  was  it  that  navigating  under  the 
of  u  neutral  ship  of  waj  was  deemed  a  conclusive 
condemnation?    It  was   because    it   tended  to  imp< 
defeat  the  belligerent  right  of  search  ;  to  render  evcty 
to  exercise  this  lawful  right  a  contest  of  violence  ;  to 
the  peace   of  the  world,  and  to  withdraw  from  th< 
forum   the   determination  of  such   controversies  by 
preventing    the    exercise    of   its  jurisdiction.'      Mr. 
Story,  in  tlie  case  of  the  'Xereide,'  says  ;  '  It  is  a  cica 
of  national  taw  that  a  neutral  is  bound  to  a  perfect 
tiality  as  to  all  the  belligerents.     If  he  incorporate 
into  the  measures  or  policy  of  either ;  if  he  bcco 
liary  to  tlie  enterprises  or  acts  of  either,  he  forfeits  hi 
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dimeter, — nor  is  this  atl.  In  relation  to  his  commerce  he  is 
bound  to  submit  to  the  beUigerent  right  of  search,  and  he 
cannot  lawfully  adopt  any  measures  whose  direct  object  is  to 
witbdnw  that  commerce  from  the  most  liberal  and  accurate 
wircii.  without  the  application,  on  the  part  of  the  belligerent, 
of  superior  force.  If  he  resists  this  exercise  of  lawful  right, 
w  if,  with  the  view  to  resist  it,  he  takes  the  protection  of  an 
MQed  neutral  convoy,  he  is  treated  as  an  enemy,  and  his 
property  is  confiscated.  Nor  is  it  at  all  material  whether  the 
reslBlance  be  direct  or  constructive.  The  resistance  of  the 
convoy  is  the  resistance  of  all  the  ships  a-^ociatcd  under  the 
tommon  protection  without  any  distinction  whether  the  con- 
voy belong  to  the  same  or  a  foreign  neutral  sovereign  ;  for 
upon  the  principlcs'of  natural  justice,  a  neutral  is  justly  charge- 
iWe  with  the  acts  of  the  parly,  which  he  voluntarily  adopts, 
Of  of  which  he  seeks  the  shelter  and  protection.'' 

1 12.  The  question,  whether  neutral  vessels  under  enemy's 
twvoy  are  liable  to  capture  and  condemnation,  has  been  fre- 
quently raised  and  most  claboralcly  discussed.  The  lords  of 
appeal  in  England  decided,  in  the  case  of  the  'Sampson.' that 
sailing  under  enemy's  convoy  was  a  conclusiiv  ground  of  coii- 
"fcmnation.  ITierc  has  been  no  direct  decision  on  this  subject 
ViJve  Supreme  Court  of  the  United  Slates.  The  question 
***not  directly  involved  in  the  caseof  the'Nereidc'but  Jus- 
•icc  Story  in  his  dissenting  opinion  said:  'Myjiic^ment  is, 
'^t  the  act  of  sailing  under  belligerent  convoy  \s  a  violation 
^neutrality,  and  the  sliip  and  cargo,  if  caught  in  delicto,  arc 
JMtly  confiscable  ;  and  further,  that  if  resistance  is  necessary, 
**  'n  my  opinion  it  is  not,  to  perfect  the  offence,  still  the 
'"''■tance  of  the  convoy  is,  to  all  purposes,  the  resistance  of 
^  Association.'  Chancellor  Kent  is  clear,  that  '  the  very 
"^  of  sailing  under  the  protection  of  a  belligerent  convoy, 
^^t  purpose  of  resisting  starch,  is  a  violation  of  neutrality.' 
^^r,  in  his  able  work  on  Insurance,  fully  coincides  in  this 
'"^ion.     \Vheaton  limits  himself  to  a  statement  of  his  own 

.  Ktnt,  C^mf,  til  Am,  J^w,  voL  up.  I ;? ;  Wbeaton,  EUni.  Jul.  Law, 

,    *v,   ch.   iii.    (    u  i    DtiCT,  On  /niurana,  voL  i.  pp.  731,  731 ;    ihe 

*»■«:^»dc,'  Q  Crafuk  K.,  438  ;  ihe  '  Caibar.nv  ElUabclh,'  S  ^'»*.  fi-,  »31  J 

2^evai,  l>€  la  JJl^rU  d<s  Men,  t  1.  ch.  x«ii.;  Klubcr,  ZVw7  d4t  Ofm 

h  293;  hlA-ai.  l>nril  C^mmtrtial,  llv.  ii  ch.  ii,  wc.ix,;  Ortolan, 

^m^At^t  iU  la  Mer,  liv,  jil  ch.  *  ii.;  Hcfflcr,  Draif  IttltrHnliomit,  §  170 ; 

lUe,  Dti  Naliiifu  An/m,  tit.  zi.  cb.  Ui.  i   L)e  Cunr<  J^rmt 

;  Uv.  i.  tit.  tiL  (  1  (. 
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arguments,  as  the  advocate  of  the  claims  of  Amcricj 
chants  against  Denmark  for  condemnation,  undcf  llwl 
nance  of  iSio,  for  having  made  use  of  English  convoy. 
.strongest  point  of  his  argument  is,  tliat  being  found  in  cM 
pany  with  an  enemy's  convoy,  even  if  prcsumpttvc  cvidcnd 
certainly  should  not  be  regarded  as  ccncluiive  of  an  intoibd 
to  resist  the  search  of  a  duly  commissioned  belligerent  craiM 
'  This  presumption,'  he  says, '  is  not  of  that  class  of  pre5U| 
tioiis  called  presumptwnes  Juris  <i  dtjurt,  which  arc  hcM  I 
be  conclusive  upon  the  party,  and  which  he  is  not  at  libal 
to  controvert.  It  is  a  sliglit  presumption  only,  which  vi 
yield  to  countervailing  proof.  One  of  the  prooEs  which,  \ 
the  opinion  of  the  American  negotiator,  ought  to  have  bw 
admitted  by  the  prize  tribunal  to  countervail  this  prcivR| 
tiun,  would  have  beeii  evidence  that  the  vessel  had  beenoM 
pelted  to  join  the  convoy  ;  or  that  site  had  joined  it,  Dot  I 
protect  herself  from  examination  by  Danish  cruisers  h 
against  others,  whose  notorious  conduct  and  avowed  |nl 
ciplcs  render  it  certain,  that  capture  by  thum  would  incritiW 
be  followed  by  condemnation,  it  followed  then,  thai  di 
simple  fact  of  having  navigated  under  British  convoy  cou) 
be  considered  as  a  ground  of  suspicion  only,  warranting  d 
captor^  in  sending  in  the  captured  veiisel  for  further  cxia 
nation,  but  not  constituting  In  itself  a  conclusive  ground  1 
confiscation.'  This  ai^umcnt  of  Mr.  Whcaton  was  >U 
answered  by  the  Danish  authorities,  who  held  tliat  'tbcod 
point  to  be  establislicd  is,  whether  the  neutral  was  vobttUaii 
under  enemy's  convoy.'  If  so,  condemnation  must  iflon 
ably  follow.  The  negotiation  finally  terminated  in  a  t»l 
to  pay  the  American  clairoantii,  geaerally,  a  fixed  sutt,  i 
blvt ;  but  without  any  admission  by  either  party  of  the  ta 
rectncss  of  the  otlurr's  views  on  this  question  of  tnlunulJoa 
law.  The  EngHdi  commentators  on  this  discussion  icgi 
the  Danisli  ordin.incc  as  in  perfect  conformity  with  the  b 
of  nations.  Ilautcfcuillc  states  the  arguments  of  both  pi 
ties  without  expressing  his  own  opinion.  Ortolan  adn 
that  the  act  of  a  neutral  navigating  under  the  convoy  of  ab 
ligerent  may  be  irrcguhir  and  wen  iUcgal,  and  that  such 
convoy  cannot  always  exempt  from  scarcli.  '  Mais,'  he  b] 
*si  le  neutrc  sc  joint  en  pleine  mer  \  un  ou  a  pluslcuts  I 
vires  dc  guerre  bcUigifrants  ct  naviguc  dc  concert  b« 


nvircs,  sans  pretcndrc  A  aucune  protection  de  leur  part,  dans 
h  seuic  espcrance  de  pouvoir  ^chapper  pacitiquetncnt  ct  par 
la  fuile  a  la  visite.  k  la  faveur  d'uiie  rencontre  et  d'un  com- 
bat powibk:  entrt:  Ics  seub  bellig^rants,  c'tst  li  d«:  sa  part 
unc  rose  innoccntc  qui  nc  pcut  lui  itrc  imputcc  k  d^lit.  ct 
qui  ne  pcut  pas,  i  cUc  sculc,  cntratncr  la  confiscation.'  Per- 
haps the  foregoing  remarks  of  Ortolan  are  too  strongly 
expressed,  for,  in  the  very  case  he  describes,  tlie  neutral  mcr- 
dufli  vessel  uses  the  force  of  the  belligerent  convoy  to  escape 
search.  It  is  not  only  a  constructive  but  a  virtual  resistance. 
The  case,  however,  is  very  different  where  the  mercliant  veft* 
3cl  has  left  the  convoy  prior  to  the  appearance  of,  or  attempted 
Much  by,  the  belligerent  cruiser  ;  as,  for  example,  where  the 
convoy  was  used  on  the  outward  voyage,  and  the  capture 
Bttdc  during  the  return  vo>'agc.  This  distinction  is  forcibly 
pftsentod  by  Mr.  Whcaton,  in  his  argument  in  favour  of  the 
AtiKrican  claimants  for  indemnity  for  Danish  captures  under 
^c  ordinance  of  iSio.  We  know  of  no  judicial  decision 
directly  upon  this  question.' 

I  23.  •  The  resi-stancc  of  a  neutral  ma-ster,*  says  Sir  Wm. 

t,  in  tlie  'Catharina  Elizabeth."'  before  quoted,  'will  un- 

'**btedly  rcacli  tlie  property  of  the  owner ;  and  it  would, 

'  "link,  extend  also  to  the  whole  property  entrusted  to  his 

^'^.  and  thu^  fraudulently  attempted  to  be  withdrawn  from 

*''*   Operation   of  the  rights   of  war."    •Confiscation,"   says 

Ciianccllor  Kent,  *  is  applied,  by  way  of  penalty,  for  rcsist- 

'"**  to  search,  to  all  vessels  without  any  discrimination  as 

***tJ»c  national  character  of  the  vessel  or  cargo,  and  without 

"P^-rating  the  fate  of  the  cargo  from  that  of  the  ship.'     Mr. 

^''*«"  holds  that  a  forcible  resistance  to  a  lawful  search  is  a 

"'*t«nct  and  substantial  course  of  condemnation,  and  involves 

^'  *Vjc  property  under  the  chaise  of  the  neutral  master ;  not 

•"^■"^y  that  of  its  owners,  but  of  the   shippers,   although 

^^  ^^^ecn  them  and  himself  no  relation  of  principal  and  agent 

5*"^     be  said  to  exist.     'The  goods  may  be  wholly  innocent, 

"  ^Vjcir  nature,  and  from  their   destination,    and   their  true 

*^^«^cleT.  and  that  of  the  ship,  as  neutral  may  be  undoubted. 

^~^-  /*»'■  I'b-  i«  tit-  •"•  cap-  *'^'-i  Miirtcns,  /iauvtait  Ktcurii,  tome  viii. 
J-^  So ;  tlliot,  Am^riean  Dip{«malU  Cfde,  voL  1.  pb  4.53 ;  the  '  Ncreidc,' 

*  S  *rf..  33*. 
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but  the  unlawful  resistance,  from  the  time  it  is  at 
stamps  on  them  all  an  illegal  character,  and  i^vo^ 
all  in  its  fatal  penalty.'  The  offence  being  regan 
a  greater  criminality  and  more  dangerous  in  its  cfli 
the  transportation  of  contraband  or  the  violation  of 
adc,  the  severity  of  the  penalty  is  the  greater.  TIm 
resistance  of  an  rrnw}'  master  will  not,  in  general,  a 
tral  property  laden  on  board  an  enemy's  Mcrcftmti  n 
an  attempt  on  his  part  to  rescue  his  vessel  from  th 
sion  of  the  captor  is  nothing  more  than  the  hostile 
hostile  person,  who  has  a  perfect  right  to  make 
attempt.'  'If  a  nattral  master,'  says  Sir  Williai 
'  attempts  a  rescue,  or  to  withdraw  himself  from 
violates  a  duty  which  is  imposed  on  him  by  the  law 
to  submit  to  search,  and  to  come  in  for  inquiry  as  to 
pcrty  of  the  ship  or  cargo;  and  if  he  violates  this 
by  a  recurrence  to  force,  the  consequerrce  will  un 
reach  the  property  of  his  owner,  and  it  would,  I  thin 
also  to  the  whole  property  intrusted  to  his  care. 
fraudulently  attempted  to  be  witlidrawn  from  the 
of  the  right  of  war.  With  an  enemy  master,  the  cas 
different ;  no  duty  is  violated  by  such  an  act  on  b 
lupum  auribus  U»ec,  and  if  be  can  witlidraw  himself 
right  to  do  so.' 

f  24.  The  supreme  court  of  the  United  StJ 
applied  the  sanie  rule  to  tieutral  property  in  an  am 
vessel,  and  in  the  case  of  the  'Ncreide,'  decided  i 
was  held  that  a  rcutral  had  a  right  to  charter  am 
goods  on  board  a  belligerent  armed  merchant  shi| 
Forfeiting  his  neutral  character,  unless  he  actually  1 
and  participated  in  the  enemy  master's  resistance  t 
This  doctrine  was  re-affirmed  in  1818,  in  the  ca 
'  Atalanta,*  notwithstanding  the  contrary  opini 
William  Scott  in  the  case  of  the  'Fanny,'  decided 
poraneously  witli  that  of  the  'Nereide';  it  may 
be  regarded  as  the  settled  opinion  of  our  highest 
this  question  of  international  law.  The  reasoniil 
supreme  court  most  ably  sustains  its  decision,  noti 
ing  the  powerful  arguments  in  the  dissenting  optni 
Justice  Stor>',  supported  as  it  is  by  the  opinions 
and  Uuer,  among  American  writers,  and  by 


'Sir William  Scott  intliecase  of  the  '  Fanny'  and  the  authority 

;of  EoglJ^i   publicists  generally.      The   question   does    not 

to  have  arisen  in  the  Continental  courts.     Ilautefeiiillfr 

.iosi  on  principle,  the  American  decision  against  that  of 

William  Scott,  while  Ortolan  merely  states  the  contra- 

ion  between  the  English  and  American  decisions  on  this 

ition,  without  expressing  any  opinion  of  his  own  upon 

particular  question  involved.' 

1 3J.  The    acknowledged    belligerent    right  of  visitation 

starch  draws  after  it  a  right  to  the  production  and  ex- 

lination  of  the  ship'-s  papers.     With   respect,  however,  to 

nature  and  character  of  the  papers  which  the  neutral  is 

id  to  have  on  board,  there  is  some  diiTcrcncc  of  opinion. 

ContinenUl  writers  contend  that  the  ordinary  sea-letter 

passport  is  all  that  is  required,  as  that  must  establish  the 

Baiiofiality  of  the  vessel.     If,  however,  it  has  been  agreed 

^■'"ecn    the    belligerent  and   neutral,  that    certain    papers 

otccuicd  in  a  particular  form  shall  be  carried,  the  absence  of 

■d  papers,  so  executed,  may  be  good  ground  of  seizure. 

"  English  and  American  writers,  as  well  as  the  decisions 

"  'he  prize  courts  of  the  two  countries,  have  held  that  the 

"twtral  vessel  may  be  required  to  ha\'C  on  board,  and  to 

P^'duce  when  visited,  such  other  documentary  evidence  as  is 

"^31  ly  carried,  and  deemed  necessary  to  establish  the  cha- 

''^OT  of  the  ship  and  its  cargo ;  and  that  the  absence  or 

••^i-productiod  of  such  papers  may,  or  may  not,  be  good 

■^Sc  for  capture  and  condemnation,  according  to  the  par- 

"t^lar  circumstances  of  the  case.     The  rule  is  very  clearly 

^tcd  by  Chancellor  Kent     'A  neutral  is  bound,'  he  says, 

"<**  Only  to  submit  to  search,  but  to  have  his  vessel  duly 

'"rnished  witli  tlic  genuine  documents  requisite  to  support 

*•""    neutral  character.    The   most  material  of  these  docu- 

"<=nts  are,  the  register,  passport   or  sea-letter,  muster-roll, 

'^-book,  charter-party,    invoice,  and   bill  of  lading.      The 

*****  of  some  of  these  papers  is  strong  presumptive  evidence 

, .,'   The  •  Neicide,*  Mc  jx  314  j  the  '  F.">nny,'  i  />*rf.  A  J.  fi.,  443  ;  the 
^*^*AU,'  3    l^'JwU.   /?.,  409;    Hauleftuille,  Det  Natiopu  Natlrti,  tit. 

Si?-  430  ;  Ortolan,  DipUmatu  dd  la  Mer,  tom«  tii.  ch.  vii. 
jji^^^O  or   ihrce  Danish  ships  of  wur  w«e,  dtirinj;  the  war,  scii«^    by 
U-    -^PatiUrd*,  carTTtng  stores  lo  Gibraltar.     On  lh<  rctnftiwtranee  of  the 
,[,   '^'sH  tninitter  at  Madrid,  it  was  answered  that  they  were  not  men-of-war 
lor  *  1!*^'^  stopped,  but  vc»seb  wtiich  had  made  ihcrnKlvcs  mcicbanunea 

**>«  tiine.    August  15, 1798.— AV//<w«,  vol  ii.  p.  341. 
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against  the  ship's  neutrality,  yet  the  want  of  any  oat  4\ 
them  is  noi  absolutely  conclusive.  Si  ait^ntd  <x  ii>lemiim^ 
dejiaat,  quum  eqttilas pcscit,  subvenieadum  est.' ' 

S  26.  Sometimes  the  neutral  vessel  produces  the 
papers    necessary  to  show    her  neutrality  and  the  in 
character  of  her  cai^o.  but  conceals  others  which  might  b 
a  contrary  cfTect,  as,  for  example,  secret  instructions  rrUti 
to  her  tlcstination  and  the  landing  of  goods,  etc.    Those 
deny  the  right  of  scarcli  beyond  the  verification  of  bcr 
letter,  or  manifest,  justify  such  concealment     But 
and   American  writers  are  of  opinion  thai  concealment  si 
itself  a  scriousi  offence  against  the  belligerent  right  of 
and  search.     The  rule  of  International  law  nn   this  questio 
is  thus  stated  by  Chancellor  Kent:   'The  conccakncfli  1 
papers/  he  says,  'material  for  the  preservation  of  the  Ml 
tral   character,  justifies  a  capture,  and   carr>-inE  Into  a  pal 
for  adjudication,  though  it  docs  not  absolutely  require  aCH 
demrtation,     It  is  good  ground  to  refuse  costs  and  damagi 
on  restitution,  or  to  refuse  further  proof  to  relieve  the  at 
scurity  of  the  case,  where  the  cause  latxHired  under  heni 
doubts,  and  there  was  pHmd  facie  ground  for  condemnatiq 
independent  of  the  concealment.* 

§  27.  The  spoliation  of  the  papers  of  a  alilp.  subjectol  ^ 
the  visitation  and  search  of  a  betlij^rent  cruiser,  is  a  fl 
more  aggravated  circumstance  of  suspicion  than  tliat  oftbd 
denial  or  concealment,  and,  in  most  countries,  wouk)  4 
sufficient  to  infer  guilt,  and  exclude  further  proof,  *Btit| 
docs  not  in  England,'  says  Kent,  '  as  it  does  by  the  mantiil 
law  of  other  countries  create  an  absolute  presumption  jirij 
claejure;  and  yet,  a  case  that  escapes  with  such  a  bo^ 
upon  it,  is  saved  so  as  by  fire.  The  Supreme  Court  of 
United  States  has  followed  the  less  rigorous  English 
and  held  Uiat  tlie  spoliation  of  papers  was  not.  of  i 
sufficient  ground  for  condemnation,  and  that  it  was  a 
cumstancc  open  for  explanation,  for  it  may  have  arisen 
accident,  necessity,  or  superior  force.  If  the  explanatioo 
not  prompt  and  frank,  or  be  weak  ami  futile;  if  the 


'  Kent,  Cfm.  fiit  Am.  Law,  vol,  i.  p.  1 57 ;  Duct,  Oh  fiwiraatt, ' 
PP-  734<  735  '  M:uim»,  ErsAi  tur  lei  ArmaUtirx,  ch.  ii.  f  33 ;  Hal| 
VrfU  i,'(>mtHer,-ia{,  liv.  iL  lit.  i.  ch.  ii.:  Pirtoyc  ct  Uustidy,  A-/  /*H 
tiL  vi.  ch.  li.  sec.  it',;  i)e  Cuss)-,  Zhvit  MaritiifUfU.Y.  1.  lie  UL  (  t  f 
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ire  under  heavy  suspicions,  or  there  be  a  vehement  prc- 
lutnplion  of  bad  faith,  or  gross  prevarication,  it  is  good  cause 
for  tiic  denial  of  further  proof ;  and  tlie  condemnation  ensues 
fmn  defects  in  the  evidence,  which  tlic  party  ts  not  permitted 
loiupply.  The  observation  of  Lord  Mansfield,, in  Bcmardi 
R  tlMleaux,  was  to  the  same  effect.  By  the  maritinie  law 
of  aD  countries,  he  said,  throwing  papers  overboard  was  con- 
riderod  as  a  strong  presumption  of  enemy's  property  ;  but, 
ir  all  his  experience,  he  had  never  known  a  condemnation 
OQ  that  circumstance  only.'' 

1 28.  '  The  use  of  false  papers.'  says  Mr.  Duer.  *  altliough 

in  all  cases  morally  wrong,  is  not   in  all-  cases  a  subject  of 

legal  animadversion  in  a  court  of  prize.     Such  a  court  has 

fio  right  to  consider  the  use  of  the  papers  as  criminal,  where 

the  4olc  object  is  to  evade  the  municipal  regulations  of  jk 

Ibftign  country,  or  to  avoid  a  capture  by  the  opposite  bdli- 

PTOit.      The   falsity    is   only    noxious    where    it   certainly 

^Ppcajs.  or  is  reasonably  presumed,  that    the  papers  were 

'ramcd  with  an  express  view  to  deceive  tht  Mligfrent  by  whom 

'*  Capture  xs  madt,  so  that,  if  admitted   as  genuine,  they 

"^I'd  operate  as  a  fraud  on  the  rights  of  the  captors.     It  is 

<•«  sufficient  that  the  papers  disclose  the  most  di^ustingr 

iF^pa  rations  of   fraud  in  relation  to  a  different  voyage  or 

^fisaction.     The  fraud  must  certainly,  or  probably,  relate  to 

^'■'  Voy;^e  or  transaction  which  is  the  immediate  subject  of 

'"'est^aiion.'' 

yj^^    Kent,  Cen,  ait  Am.  Law,  vol.  L  pw  158;  Bcntardi  v,  Motteaux, 

j^jVj  iiencvcr  ihe  ciptors  (and  the  mic  bold*  in  both  C(>antrie*,aj  (he 

j^^    »l>o»)  «it:  juttifici  in  the  capture,  they  arc  eonaideied  *J  having  a 

Wp    ■j'*''''  p">9siasion,  and  arc  not  reaponsibic  for  any  subsequent  losses  or 

^2_^  ***  arising  to  the    fiiopcrty  from    inerc   ac^dunt  ot    auualty,    as 

^j^\^  *trt«  of  vrcathct,  rccL^pturc  by  lli«  enemy,  ihipwi«:k,&c.     'I'hey 

B(«  **o«cvct-,  in  all  ca^^ci,  bound  for  fair  and  safe  custody,  anil  if  tlic  pro- 

ju^^'    be  lost  frum  the  want  of  proper  care,  llicy  arc  rcspoiieiblc  10  ihc 

fulj.  ^ntof  the  damage  :  for  subst^ucnt  misconduct  may  [orfcii  the  fait 

„ij,      ^'  ■  boHA_^-it  possessor,  and  make  him  a  ttcspa»cr  frnm  the  begin- 

^  ^-      If.  however,  the  capture  is  made   wiihout   probable  caiiae,  the 

(j^    *^n  arc  liable  lor  clanii)£cs,  costs,  and  espcnxs  to  the  cUinumt.     If 

^     *^pi'>rs  unJuMiliably  neglect  Xn  proceed  to  adjudir.itifin,  the  court  will, 

^  ^^*^  '^  restitution,  decree  demurritjje  against  them,  or  if  ihcy  acitc 

JT^^tuutioa  but  imrea«)tuhly  delay  it    And  although  a  spoliatio>n  of 

l'^»  be  made,  vet  if  it  be  pitxluccd  by  the  tnisconduci  of  capiors.as 

~'    ^ini:  under  fiilse  colouri,  it  will  not  protect  them  fiom  damajii     ,11 ' 

"'^^v— dtory  OK  Prist,  p.  4a 

'  Ducr,  bti  /luunuue,  voL  i.  p.  738  ;  the  •  Eliia  and  Ksiy/fl 


g  2g.  In  the  wars  immediately  resulting  from  the  Frexi 
revolution,  tlie  Britisli  Government  ahcmplcd  to  ci^iaftcpM 
the  right  of  visitation  and  search  the  right  of  imprcssmcaltf 
seamen  by  British  cruisers  from  American  merchant  vtssch. 
The  deep  feeling  of  opposition,  in  the  United  States,  to  this 
pretended  right,  as  claimed  by  England,  and  to  the  pndxe 
exercised  under  it,  co-operated  most  pcwerfully  ti-ith  otiat 
causes  to  produce  the  war  of  tSia  betu-een  the  twocountTK* 
The  war  was  terminated  by  the  treaty  of  Ghent,  on  the  btM 
of  the  ffafus  quo  ante  brUurn,  leaving  the  questions  of  miri- 
time  law  which  led  to  the  war  stiti  unsettled.       It  Is  not 
prtibablc,  however,  after  the  discussions  which  have  tiktfl 
place  on  this  subject,  that  the  British  Government  will  ever 
again  attempt  to  enforce  this  alleged  right  of  imprcssniea; 
at   any   rate,  not   from    American    merchant  vessels.    The 
British  Government  seems  to  regard  the  right  of  impressniHit 
from  neutral  merchant  vessels  as  incident  to,  rather  thin  as  « 
part  of,  the   light  of  search.      It   is  alleged   that,  by  ibe 
English  law,  the  subject  owes  a  perpetual  and  indi^uUe 
allegiance  to  the  crown,  and  Is  under  the  obligation,  la  kll 
circumstances,  and    for    his  whole   life,  to    render  nulitaf/ 
scnncc  to  the  crown,  whenever  required ;  and  that  it  is  \  Icgil 
excKise  of  the  prerogative  of  the  cron-n  to  enforce  this  oi^- 
iigation  of  the  subjects,  wherever  they  may  be  found.    That, 
the  right  of  search  being  conceded  by  the  laws  of  war,  it 
gives  the  right  of  examining  the  crcw.s  of  neutral  vessels, and 
if,  on  such  examination,  British  seamen    be  found  amooC 
them,  such  seamen  may  he  forcibly  taken  from  the  nculrtl 
vessels,  and  carried  on  board  British  cruisers.     In  reply,  the 
American  Government  says  that,  whatever  may  be  the  ot^' 
ligations  existing  between    the  crown  of   Englarvd  and  i 
subjects,  the  English  law  cannot    be  enforced  be>*ond  tbc 
dominions  and  jurisdiction   of  that  government;  that  eveiy 
merchant  vessel  on  the  high  seas  being  rightfully  consldcrec 
as  a  part  of  the  tcrritoiy  of  ttie  country  to  which  it  belongs 
to  attempt  to  enforce  the  peculiar  law  of  England  on  botff 
5uch  vessel,  is  to    a.s.<>ert  and    exercise  an   cxtra-tcrntorial 
authority  for  the  law  of  British  prerogative.    *  If  this  ootio* 

191 :  the  'SL  N'KholM,'  I    WktaL  R.,  4"7  ;  Blaie  v.  N.  Y.   In*.  Ca. 
Caitet  S.,  jAj ;  Phccnix  Ins.  Co.  v.  ?rait,  a  Simm/y  JP.,  30S :  the  '  Mtr*, 
fr  *M  X.,  79 :  the  '  PttcEnix,'  j  //fit.  N.,  186 ;  the '  Zalrma,'  t  Art  It,  t4- 
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tiial  allegiance,'  says  Mr.  VVcbitcr.  'and  the  conse- 

:  power  of  the  pren^^tive  w^s  the  law  of  the  worli)  ;  if 

;  (bnocd  part  of  the  conventional  code  of  nations,  and  was 

sually  practised,  like  the  right  of  visiting  neutral  vessels  for 

ibc  purpose  of  discovering  and  seizing  enemy  property,  then 

imprtsnient   might   be  defended  as  a  common  right,  and 

there  would  be  no  remedy  for  the  evil,  till  the  national  code 

shouW  be  altered.     But  this  is  by  no  means  the  case.     There 

ii  no  sjch  principle  Incorporated  into  the  code  of  nations. 

Tie  doctrine  stands  only  as  English  law,  not  as  national 

Uv;  and  English  law  cannot  be   of  force  beyond  Knglish 

sn.     Wliatcvcr  duties  and  relations  that  law  creates 

ween  the  sovereign  and  his  subject.'S.  can  be  enforced  and 

uatained  only  within  the  realm,  or  proper  possessions,  or 

iory  of  the  sovereign.    There  may  be  quite  as  just  a 

uive  right  to  the    properly  of  subjects  as  to    their 

services,  in  an  exigency  of  the  State  ;  but  nogovern- 

thinks  of  controlling,  by  its  own  laws,  property  of 

isttl^ccts  situated  abroad  ;  much  less  does  any  government 

;of  entering  the  territory  of  another  power,  for  the  pur- 

of  seizing  such  propert)',  and  applying  it  to  its  own 

As  laws,  the  prerogatives  of  the  crown  of  England 

no  obligations   on   persons  c»r  properly  domiciled  or 

luted  abroad.' ' 

'  Webster,  IVarjks.  vol.  v.  p.  142;  vol.  vL  p.  339;  WebBier,  Difi.  and 
•  Pafirrs,  p.  97.    This  anoouncemsnt  by  Mr.  Websitr  was  incidentally 
'dnortl  in  a  diMustton  with  Lord  A^bbunon,  concerning  thtbounclxrjr 
''\t  Slate  of  Maine  in  1843,  but,  nevcnlielcss,  the  subject  remained 
d.    Since  the  con-cspoiiderce  between  Great   Rni.ijn  and   the 
TSutes  in  1858  relative  to  the  right  o(  visit  and  se-irch,  tbe  claim 
[Wiling  Driiish  scjmcn  out  of  the  vessels  of  the  United  States,  or  of 
'"  nations,  has  virtunllv  b«en  abondooed  b^  England, 
fiut  marilime  St.itfs  (wve  always  claimed  a  nglit  of  visitation  and 
"MO",  "'tliiti  th^sc  p.irts  of  the  ocean  adjoining  to  Ihcir  iborcs.  which 
COnunoa  <oui1os/  of  natiAos  ha;,  for  their  common   convcnieticc, 
~~*  1  to  be  considered  as  p.irts  of  (heir  dominions  for  vafioui  domt»- 
this  has  notliing  in  common  with   a  r^ht    of  viiiiLition 
upon    the  unjppioprtatcd  p.-trts  of  the  ocean   in  time   of 
U  Louis,'  3.  Dods.,  346. 
lb  the  mesMiK  of  the  I'rcsidentof  the  United  Slates  in  1858,  it 
i  ^taled  iu  unanimously  resvlved,  that  *  American  TcctucU  on  the  high 
Ui  time  of  peace,  bearing  the  American  flag,  remain  under  juris- 
'  Uw  country  10  which  ibey  belong,  and  therefore,  a»\  ■      -      ■   . 
„n,  or  detention  of  »uch  vessels  by  force  or  by  the  11 
I  ibe  part  of  a  foreign  power,  is  in  dciogation  of  ihc  &^.nuttiuj 
»e  United  Suics.' 
Ib  1794,  the  Minister  of  ihc  United  StaUa  in  Engknd  cd 


S  30.  After  a  calm  and  dispassionate  examination  of  ft< 
whole  subject,  tlie  American  Secretary  of  State  annotuea 

to  Lord  Gmnvillc  that  a  large  number  of  American  vesaels  had  bvt 
irreKuliiHy  captured  and  as  improperly  condi;mncd,  and  thcrctry  aia 
colour  of  His  Majesty's  auihorily  great  injury  liad  been  done  to  Atncnut 
mcrchanis.     Also  tliat  citiicns  vf  the  United  States  had  been  IraprtsNi 
into  ihc  King's  service.     It  was   cxpUined   on    bchnlf  of  the  Ktkak 
Government  that,  nllhflu^h  in  z.  naval  war  intending  orcr  four  qawm 
of  the  globe,  &ome  int'onvenicncc   must  accrue   to   the  cocumme  dT 
ncmlral  naiiim»  which  no  care  could  prevent,  Hh  Majesty  wanld  ilra)> 
desire  tluit  the  fullest  opportunity  be  given  to  all  to  prefer  iiiiiijiliiMi 
and  to  obtain  redress  and  compensation,  that  in  most  cases  tlicf  tadd 
be  redressed  by  the  usual  judicial  procedure  at  a  rcn-  small  eipcuc;  ai 
without  other   interposition  :    but    if  cases   should   be  found  mixna 
redress  could  not  be  obtained  in  the  ordinary  way,  f  lis  Maieaiy  »wU 
readily  discuss  meaMires  to  be  established  for   that  purpotc:  dul  if 
American  MMraen  had  been  impressed,  it  was  contrary  to  Hts  Htjtatfs 
desire,  but  that  there  was  gicat   difficulty   in   discriminaijn;  betKt* 
Kritish  and  American  seamen,  especially  when  there  so  often  cxntcdia 
imeresl  and  intention  to  deceive. 

James,  rcfcrrinu  to  this  subject,  in  iS}6,says  that  the  crewof  anwd. 
armed  or  unarmed,  ^ailinK  under  the  itai;  of  the  United  State*,  tuailir 
consists  of  one  or  more  of  the  following  classes  ; — 1.  Native  Ameiioa 
citiiens;  3.  American  cititens,  wherever  bom,  who  were  «uch  ai  £he 
definitive  treaty  of  peace  in  1783  ;  3.  Foreigners  in  (general,  who  cuj  v 
may  not  have  become  citizens  of  America  subsequently  to  the  treilj  id 
question  :  4.  Dcseners  from  the  British  army  or  navy,  whether  niU<«» 
□f  Britain  or  of  any  other  country.  He  considers  that  to  the  fim  duB 
Great  lititain  carmot  have  the  %had<iw  of  a  riKhl :  and  froto  such  of  the 
second  as  were  British  bn.rn,  the  barred  herself  by  the  treaty  » 
ledging  the  independence  of  the  revolted  colonics.  Of  the  thirrt  cla*. 
Ihc  only  (inriion  which  Knijl.ind  can  luve  any  preienston  to  teij*  W 
ihc  subjecu  of  the  Power  or  Powers  with  whom  she  may  he  at  war,  oA 
her  own  native  subjects.  With  respect  to  the  fonner,  the  wn  tn  (rf 
entering  on  board  a  ncitiral  implies  tnat  the  foreigner  h-is  thrrura  off  W* 
belligerent  character;  ho  is  a  non-combatant  of  the  most  uneqnncal 
descripcifln,  and,  as  such,  entitled  to  exemption  from  seinue^  A 
sen^jer,  especially  if  a  mihtary  man,  might  I>e  an  exceptioo. 

Whcn,  by  the  mnniime  .-wcendancy  of  England,  Kranee  «niM 
longer  traric  for  herself,  Araeiif.i  proffered  her  ?<Tr\'ire:!,  as  a  ^" 
trade  for  her ;  and  American  merchants  and  their  agents,  in  ■ 
that  flowed  in,  soon  found  a  compensation  for  .il!  the  perjury  .-< 
necessary  to  cheat  the  former  out  of  her  belligerent  right*.  H-  : 
commercial  importance  of  the  United  Slate^  thus  acquired,  coi:[  :■  !  ■ 
a  similarity  in  language,  and  to  a  siiperfieiai  olvMrvcr,  a  rncn-l' 
person,  between  the  natives  of  America  and  Great  Britain,  haa  - 
Ihc  fiirnicr  \f  be  the  pnnri[i,i!,  if  not  the  only,  sufetcs  by  it  1 
of  the  right  of  search,  ChieHy  indebted  for  their  growth  and  j-.  -(^ 
to  cmi^ntion  from  F.uropc,  the  United  States  hold  out  every  aDurenB*' 
to  foreiBTiers,  particularly  lo  Itrititb  seamen,  «hom,  by  a  process  pcoJil^j 
to  thcmselvi-s,  they  can  naturalise  as  quickly  ai  a  doUarciuicacfaaagCBa 
tcr*,  and  a  blank  form,  ready  signed  and  sworn  to,  can  be  ftlled  vjK  h 
the  knowledge  of  this  fact  that  makes  British  naval  officers,  when  sexftb**! 
for  deserters  from  their  service,  so  harsh  in  their scmtiny,  and  sotnfb^ 
of  American  oaths  and  asseverations. — Nav.  HitL,  vol.  iv.  325. 

By  An.  4^  of  the   IJriii*h   Regulations  of  17S7,  ii  was  nrtkied   •* 
demand  Fnglish  seamen  out  of  foreign  ships  wA^mvr  met  Nilh. 
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:  nile  which  will  be  maintained  by  his  government.     '  The 
ncricoQ  Government,'  says  Mr.  Webster,    'is  prepared   to 

Ir  1798  not  only  merctunDncn,  bui    even  vesftelt  of  w«r  of  ibe 

ISutei  were  searched  by  ihc  Itricish  <>hips  of  war.     His  NfajrHiy's 

tmic,'  74,  boarded  an   American  vessel  of  war  off  Havannah. 

lited  States  (lovcmmenc  issued  ordcis  to  their  vessels  never  10 

lilwlven  they  had  ihc  means  of  resistance,  and  never  (o  part  with 

men  unless  ihc  vessel  was  taken.— Hremon,  vol.  I. 

Ita  the  other  hand.  Anterie»ns  seduced  British  teamen   and  even 

in  (heir  regimentals. 
Sd  R.  Straban  losisted  on  searching  French  convoys  In  tlie  East 
'     -/*;//. 

iiiSooa  British  squadron  fell  in  with  a  Danish  convoy  under  the 

'  Frej-a,'    Capt.  Baker,  of  Ibc  '  Nemesis,'  the  senior  British  officer, 

the  '  Fnyn '  10  say  he  should  tend  hit  boat  on  board  the  convoy, 

Krablie,  of  the  '  Freya,*  replied  that  if  such  an  atteiniil  were  made 

«old  fire  into  ll»e  boot.     Both  threats  were  put  into  execution,  and 

uiinn  enuied  which  ended  in  the  '  Frcya's    submission.     She  was 

10  the  Downs,  but  still  kept  flying;  the  Danish  ensign  and  pendant 

arler  of  the  Vice-Admiral  of  the  station.     Lord  Whitworth  was  im- 

sent  to  Denmark  10  place  the  business  on  an  amicable  footing. 

the  J9ih  August  Lord  Whtiworth  icrrninatcd  the  negotiation  with  the 

ii*h  Minister,  Count  Benwiorffj  and  a  oonvention  was  mutually  signed 

ing  that  the  '  Freyn'  and  convoy  should  be  repaired  at  Kngh«h  ex- 

'  then  released  ;  that  the  right  of  the  British  to  *earch  con%-«y« 

diKUSsed  at  a  future  date  in  London  ;    that   Danish  vessels 

ily  sal]  under  convoy  to  the  Mediterranean,  to  protect  ihcm  from 

"ne*.  and  should  be  searchable  as  formerly  ;  and  that  ihe  con* 

should  be  ratilicd  by  tlie  («'0  Courts  in  three  weeks. — Ja*.,  JVav, 

woL  ill.  63. 

^y  the  navy  regidations  of  the  United  States,   1876,  vessels  of  war 

not  t»  utcc    under  iheir  convoy  the  vessels  of  any  power  at  war  with 

"'  cr,  wiih  which  the  United  States  arc  at  peace)  nor  the  vessels  of  a 

.  untc&s  some  very  particular  circumstances  render  it  proper.     The 

nding  officers  ate  forbidden  to  permit  the  vessels  under  their 

-Joo  to  be  searched  or  detained  by  any  belligerent  or  cruiser, 

^*he  ancient  right  uf  Gieat  Britain  to  impress  seamen  for  the  Royal 

'y  from  her  own  ntenrtuntmcn  has  been  tnodified  by  various  statutes. 

*  t9  Ceo.  III.  c  75  (repealed  by  StaL   Law.  Kcv.  Act  1871),  '  in  an 

^Otts  and  difficult  conj-tncturc,'  suspended  four  statutes  vdiith  modified 

"»niied  tlic  above  right,  vii.— the  2  and  3  Anne,  c.  vi,  s,  8.  the  1 3  Geo, 

Cl.  ivu.,  the  2  Geo.  111.  c.  xv.  a.  31,  and  the  11  Geo.  IIL  c.  XKxviii. 

9.  fot  tlte  space  of  five  months,  except  iv*  far  as  rc^rdcd  co^l  vcvtels, 

J^y  to  Geo.  II.  c.  XXX.  'no  m.iriitcr  or  other  person  who  shall  serve 

Poilfd  or  be  retained  on  hoard  any  privaUerm  trading  ^hi[^  or  vessel 

shall  be  cmpltiycd  in  any  of  the  Brittsli  iuy^AX  colonics  in  tlie  Wc^t 

'c^  in  America,  nor  any  mariner  or  other  person  being  on  shore  in 

X4id  British  sugar  colonies,  nor  any  of  them  shall  be  liable  10  be 

^C^ested  or  taken  away,  or  shall  be  impressed  or  talccn  away,  in  or  fron 

of  (he  said  British  sugar  colonics  or  any  of  them,  or  any  uf 
^&  tlwfeaC  or  at  sea  in  Uiuse  parts,  by  any  officer  or  officers  of  or 
'*»^.;ing  to  any  of  His  Majeso's  >hips  of  war  empowered  by  the 
*^  iligh  Admira]  of  Great  Britain  or  the  IjKds  Commiisiimcrs,  &c.. 
^tiy  other  person  whosoever,  unless  such  manner  shatt  have  before 
'^iteil  from  such  fchlp  of  war  belonging  to  His  Majesty.' 

This  statute  is  discussed  in  Spieres  v.  Parker  (1  Ttrm  R.,\^\\\  tt 
^  rrpr^ed  by  27  &  23  VicL  c  23,  s.  1. 
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say  that  the  practice  of  impressing  seamen  from  Americaa 
vessels   cannot   hereafter    be  allowed    to  take  place.     Tha 
practice  is  founded  on  principles  which  it  does  not  rcca^aai^ 
and   is   invariably  attended   by  consequences   so   unjust,  H 
injurious,  and  of  such  formidable  magnitude,   as  cannot  be 
submitted  to.     In  the  eariy  disputes  between  the  two  govern- 
ments on    this   so  long    contested  topic,  the   disUngoisbal 
person  to  whose  hands  were  first  committed  the  seals  of  Iba 
department  declared,  that  the  simplest  rule  will  be,  that  the 
vessel  bcinK  American,  ahalt  be  evidence  that  the  5canim« 
board  are  such  I    Fifty  years'  experience,  the  utter  failun  at 
many  negotiations,  and  a  careful  reconsideration,  now  had,  of 
the  whole  subject,  at  a  moment  when  the  passions  art-  biil, 
and  no  present  interest  or  emergency  exists  to  bias  the  jui!^ 
ment.  have  fully  convinced  this  Government  that  this  a  ax 
only  the  .simplest  and  be.st.  but  the  only  rule,  which  cm  be 
adopted  and  observed  consistently  with  the  rights  and  hoMtf 
of  the  United  States,  and  the  security  of  their  cttlzcos.   ThiC 
rule  announces,  therefore,  what  will  hcrciftcr  be  the  priocp* 
maintained  by  tht;ir  Government.     In  every  reguiofiy  i^- 
mented  Ameritan   merchant  vessil,  the  crew  whif  ttafigiiUti 
will  find  their  protection  in  thejlag  which  is  wtr  tktnC  * 

>  \Vebster  to  Lord  AshbuTton,  Aug.  8,  1S42 :  Webster,  Dif.ml(4- 

Paptrt,  p.  101, 
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CHAPTER  XXVIII. 

VIOLATION   OF  NEUTRAL   DUTIES. 

.  The  rights  and  duties  of  neutrality  are  correlative — z.  Violation  of 
neutral  duty  by  a  State — 3.  By  individuals — 4.  Criminal  character  of 
such  violations — 5.  Neutral  vessels  transporting  enemy's  goods — 6. 
Opinions  of  publicists — 7.  Neutral  goods  in  enemy  ships — 8,  Maxims 
of  '  free  ships  fi'ee  goods,'  and  '  enemy  ships  enemy  goods ' — 9.  These 
maxims  in  the  U.  S. — la  Treaties  and  ordinances — 11.  France  and 
England  in  1854 — iz.  Coi^ress  of  Paris  in  1856 — 13,  Rule  of  evi- 
dence with  respect  to  neutral  goods  in  enemy  ships— 14.  Neutral 
ships  under  enemy's  flag  and  pass— 15.  Neutral  goods  in  such  vessel 
— 16.  Neutral  vessel  in  enemy's  service — 17.  Transporting  military 
persons — 18.  Conveying  enemy's  despatches — 19.  Engaging  in  enemy's 
commerce  exclusively  nation^d— 2a  Rule  of  1756  and  rule  of  1793 — 
31.  Distinction  between  them — 22.  Application  of  the  rule  of  1793  to 
continuity  of  voyage — 23.  Effect  on  American  commerce — 24. 
General  result  of  discussions— 35,  Views  of  American  government — 
26.  Change  of  British  colonial  policy. 

I .  Any  act  of  positive  hostility  on  the  part  of  a  neutral 
ate  toward  one  of  the  belligerents  in  a  war,  is  deemed  a 
each  of  neutrality,  and  makes  such  State  a  party  in  the 
IT.  The  rights  and  duties  of  neutrality  are  correlative,  and 
e  former  cannot  be  claimed,  unless  the  latter  are  faithfully 
^rformed.     If  the  neutral  State  fail  to  fulfil  the  obligations 

neutralit>%  it  cannot  claim  the  privileges  and  exemptions 
cideiit  to  that  condition.  The  rule  is  equally  applicable  to 
^  citizens  and  subjects  of  a  neutral  State,  So  long  as  they 
^hfuUy  perform  the  duties  of  neutrality,  they  are  entitled 

the  rights  and  immunities  of  that  condition.  But  for 
-*>  violation  of  neutral  duties,  they  are  liable  to  the  pun- 
gent of  being  treated  in  their  persons  or  property  as 
^Uc  enemies  of  the  offended  belligerent' 

i  2.  Having  already  discussed  the  mutual  duties  of  States 
times  of  peace,  it  will  not  be  necessary  here  to  make  any 

'    Kent,  Com.  on  Am.  Law,  vol.  i.  pp.  115-117  ;  Wheaton,  Etem.  Int. 
*",  pL  iv.  ch.  iii.  §  I  ;  Vattel,  Droit  des  Gens,  liv.  lit.  ch.  viL  §  104 ; 
.^ehne,  Dertcho  Pub.  Int.,  lib.  i.  tit  i.  cap.  xi.;  De  Cuuy,  DtpU  liari- 
*>  liv.  L  tit.  iii.  \  9. 
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extended  ari^mcnt  to  enforce  those  duties  on  tbc  put  d 
neutral  State  toward  other  States  with  which  h  rtmaimi 
peace,  while  they  are  carrj'ii^   on   hostilities  to%-ard 
other,     Its  duty  is  that  of  entire  impartiality,  as  vpcll 
neutrality.    •  Should  a  neutral  government,  without  catisel 
provocation,  complaint  or  warning,  attack  the  possesdoat,] 
capture  the  ships  of  a  b<:lliy;ercnt  power,  :ill  would  denou 
the  aggression  as  a  fl^rant  outrage  on  the  laws  of  ji 
well  as  of  humanity ;  yet  it  is  prccucly  of  this  viola 
justice,  although  in  a  milder  form,  that  a  neutral  gov 
is  guilt>',  that,  while  it  affects  to  maintain  tlw  relatic 
friendship  with  contending    belligerent    powers,  fumislwaj 
one  cfTcctual  aid  in  the  prosecution  of  the  war.  by  a 
of  ships,  or  arms,  or  munitions  of  war.     With  whaterer 
text  the  government  may  veil  its  conduct,  its  acts  are 
of  unprovoked  and  causetes.s  and,  therefore,  unjust  hoslD 
A  \'iolation  of  neutrality  is  not  limited  to  acts  of 
hostility.     If  the  neutral  State  assist  one  of  the  belltg 
if  it  grant  favours  to  one  to  the  detriment  of  the  others; 
neglect  or  refuse  to  maintain  the  inviolability  of  its  t< 
or  if  it  fail  to  restrain  its  own  citizens  and  subjects  from 
stepping  the  just  bounds  of  neutrality,  as  defined  and 
blishcd  by  tlic  law  of  nations— it  violates  its  duties 
the  belligerent  who  is  injured  by  such  act  or  neglect,  ad 
justly  chargeable  with  hostility.    Such  conduct  furnishes  i 
cause  for  complaint,  and,  if  persisted  in,  may  become 
cause  of  war.     Sir  Wm.  Scott  very  justly  remarked 
fhffr  are  no  cen/Uling  rights  betivren  aatiens  at  peace;  w! 
remark  may  be  applied,  with  truth,  to  c\'cry  case  of  a 
tion  of  neutral  duty." 

1  J.  But  while  the  law  of  nations  holds  the  govcmi 
of   the   neutral    State   responsible    for  any    act   of 
hostility  committed  by  its  officers,  or.  in  most  cases, 
citizens  and  subjects,  it  is  not  in  general  held  responsiblej 
ordinary  violations  of  neutral  d»t>'  (not  in  themselves  of] 
tive  hostilil>)  by  such  citizens  or  subjects.     Tlie  law  in 
cases  imposes  the  duty  upon  the  individual,  .-md  if  \iS 


'  Bello,  DtrKko  MemaeioMKl,  pL  \\.  ch.  vli.  ff  1-3  •.  Han 
f.  tf»fc/C,  711:  Naylorv.  Taylor,  9  A  fl»n/(".,  71;  J  Medd 
ting.  R.,  331;  ihe  'Maria/  1  *<»*., 360;  VWVxn,  Cix-U ,m< 
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'olated  the  pcaalty  is  Imposed  and  enforced  upon  the  in- 
dividual by  the  capture  and   confiscation  of  his  property. 
Thiu,  the  neutral  State  is  not  bound  to  restrain  its  subjects 
&om  engaging  in   contraband    trade,  or  from  violating  the 
rigfa  of  visitation    and    search,    or   the    law  of    siege?    and 
'oclcades ;  the  law  imposes  upon  the  individual  the  duty  of 
ining  from  such  illegal  acts,  and,  if  guilty  of  a  violation 
lathis  duty,  he  is  the  one  to  suffer  the  punishment  due  to  the 
Nor  do  the  courts  of  a  neutral  country,  as  a  general 
'e,    enforce   penalties  for  violalions  of  neutral  duty.'     As 
*forc  remarked,  there  are  certain  obligations  of  neutrality, 
"•A   as  abstaining  from  acts  of  positive  hostility,  which  the 
iMtral  State  is  bound  to  enforce  with  respect  to  its  subjects  ; 
^  own  municipal  laws  in   relation  to  such  matters  arc,  of 
Worse,  administered  by  its  own  tribunals.     But  such  courts 
I*  t^ol  enforce  penalties  for  carr)'ing  contraband  of  war,  for  a 
"■^ach  of  blockade,  or  for  violating  the  belligerent  right  of 
•"•tatjon  and  search.     All  such  cases  arc  left  to  be  adjusted 
the  prize  tribunals  of  the  belligerents.* 
5  4.  It  may  be  stated,  as  a  general  principle  which  lies  at 
foundation  of  the  rules  of  international  law  relating  to 
subject,  that  the  violation  of  neutral  duties  is  neither 
ent  nor  lawful.    It  is  not  simply  the  pcnaltj*  incurred  by 
*  riotatton  that  makes  it  wrong,  as  some  have  asserted  ; 
*«  it  correct  to  say  that,  if  the  neutral  merchant  is  wilUng 

"iTic  rigKls  wtiich  theUws  nf  war  give  to  a  bcUiscicni  for  his  protcc- 
<lo  noi  involve  as  n  conwouencc  thai  ihc  act  of  ihc  neutral,  in  uanif 
'^amnitions  o(  uar  to  inc  other  belligerent,  i5  cither  a  personal 
^rag»nst  the  belligerent  captor,  or  an  act  which  gives  him  any 
**i!  of  compUint,  cither  against  the  neutral  trailer  or  the  Government 
lich  he  is  a  subject.  All  ihnl  intern ;i;ioniil  law  doe's  is  to  subject  ihc 
al  mmrham  wbo  tr:tn»pons  the  contraband  of  w.ir  to  the  risk  of 
•^  hn  »hip  and  cargo  captured  and  condcmncii  by  the  belligerent 
r  fur  wliu<ie  enemy  the  conttvib^tntt  is  destined. 

object  of  a  Kuyal  [)rocl.im;ilion  is  only  to  make  known  the  txiu- 

av;  it  c-in  neither  make  nor  onm.ikethclaw.     Hcncelhc  hjittshpro- 

aiionofthe  13th  M:»y,  i86l,wheicbylhe  provisions  of  the  then  Foreign 

.meni  Act  were  enforced,  and  the  subject*  of  the  Crown  were  warned 

risks  the)'  incurred  by  sending  conlnhand  of  v3i  to  either  of  the 

powers  in  America,  hiicl   no  elTect  upon  the  Ic^lity  of  an 

for  lrans[Hining  mini  it  i'<n «  of  war  to  tbe  Confederate  States. 

f/  CKivafcsc,  rf  C;r:«cbrool:,  3  Afar.  Law.  Cas.  {CMan.\  197, 

Mcr.  On  /nnrancf,  vol.  i.  p.  749 :  Webster.  Dip.  amf  Off.  Paptri, 

},  jio:  Lee,  opim^mi  V.  S.  Att'yt  OrnL,  vol.  i.  n.  61 ;  HcWter, 

ttUirmmlimial,  \\  148,  1731  Ortolan,  Diptomatitdt  fa  Af^,tatae  ii. 
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to  incur  the  risk  of  capture  and  condemnation,  he  mj 
engage,  witli  entire  security  of  conscience,  in  a  trailt  bf- 
bidden  by  the  law  of  nations.  The  act  is  wrong  in  ibrif, 
and  the  penalty  results  from  his  violation  of  moral  duty,  a 
well  a«  of  law.  The  duties  imposed  upon  the  cittien*  m& 
subjects  flow  from  exactly  the  same  principle  as  tliase  wtiich 
attach  to  the  Government  of  neutral  States.  'Where  bcjiy- 
plics  to  the  enemy,*  says  Duer. '  munitions  or  other  afliclcs 
contraband  of  war.  or  relieves  with  provisions,  orothcnrist, 
blockaded  port,  although  hiii  motives  may  be  difTcrcnt,  Ins 
moral  delinquency  is  precisely  the  game.  By  tlicse  ads  he 
makes  himself  personally  a  party  to  a  ivar,  in  which,  as 
neutral,  he  had  no  right  to  enf^agc,  aiul  his  property  is  justljr 
treated  as  that  of  an  enemy.'  '  It  appears,  from  recart  Je- 
cisions  in  the  courts  of  common  law  in  England,  that  the 
doctrine  I  have  stated  has  been  there  explicitly  recognised'' 

I  S.  The  first  question  which  presents  itself  for  considcn^ 
tion,  as  connected  witli  neutral  duties,  is  the  trans|)ottib»n 
of  goods  of  an  enemy  in  a  neutral  wsscl.  '  Whatever  nny 
be  the  true  original  abstract  principle  of  natural  law  (to  thi» 
.•iubject,'  says  Mr.  Whcaton,  '  it  is  undeniable  that  the  coitKinK 
usage  and  practice  of  belligerent  nations,  from  the  earliest 
tinicj,  have  subjected  enemy's  goods  in  neutral  vessdi 
capture  and  condemnation  as  prires  of  war.  This  conjunt 
and  universal  usage  has  only  been  interrupted  by  treaty 
.stipulations,  forming  a  temporary  conii'cntional  law  bctmtt** 
the  parties  to  such  stipulations.  The  r^ulations  and  pnc 
tice  of  certain  maritime  nations,  at  different  periods,  have  no' 
only  considered  the  ^tuk/s  of  an  enemy  laden  in  ihf  ■ 
a  friend  liable  to  capture,  but  have  doomed  to  con. 
the  neutral  vessel,  on  board  of  which  these  goods  were  ladeO 
This  practice  has  been  sought  tn  be  justified  upon  a  suppose*! 
analogy  with  that  provision  of  the  Roman  law.  which  in- 
volved tlic  vehicle  of  prohibited  commodities  in  the  confiic»- 
tion  pronounced  against  the  prohibited  goods  theniidv 
Thus,  by  the  marine  ordinance  of  Louis  XIV,,  of  1681. 
vessels  laden  with  enemy's  goods  are  declared  lawful  prae^ 
of  war.     The  contrary  rule  had  been  adopted  by  the  pte- 

'  Ducr,  On  rnmraitcc,  vol.  i.  pp.  SJ',  754.  7SS.  lli-ni :  d«  'Sbrp- 
licrdes*,'  S  f^<*^-  3^  i  FiMoye  et  Durerdy,  TruiU  dti  Prittt,  til.  ti  tt  •* 
sec.  iii.i  llauieTeuiUc,  Dts  S'atifm  Ntutrtr,  tit  If. 
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prize  ordinances  of  France,  and  was  again  revived  by 
[Itmcnt  of  1744,  by  which  it  \ras  declared  that,  in  case 
[should  be  found  on  board  of  neutral  vessels,  of  what- 
ttion,   ^oods  or  effects   belonging  to   hix  Majesty's 
the  goods  or  effects  shall  be  good  prize,  and  the 
shall  be  restored.     Valin,  in  his  commentary'  upon  tlie 
admits  that  the  more  rigid  rule,  which  continued 
It)  in  the  French  prize  tribunals  from    1681  to  1744, 
ilur  to  the  jurisprudence  of  France  and  Spain  ;  but 
usage  of  other  nations  was  only  to  confiscate  the 
'of  the  enemy.'    The  concurring  testimony  of  text- 
is  that,  by  the  usage  of  the  world,  ntutrnt  vtsuis  are 
to  condemnation  for  carrying  tHemy  goods,  whatever 
»y  be  adf^ted  or  enforced  with  respect  to  the  con- 
Ition  of  the  gnotb  themselves.     'I'hc  transportation  of 
H  goods  in  a  neutral  vessel  cannot,  therefore,  be  re- 
in general,  as  a  violation  of  any  neutral  duly,  or  as 
Isubjcsrt  to  any  punishment.' 
I&  The  rule  of  international  l.\w,  as  stated  above  by  Mr. 
1,  with  respect  to  enemy  goods  in  neutral  vessels,  is 

[>  WVnfiir.   F;.m.  fnl.  luiw,  pi.  iv.  cli.  lii.  §J  19.  :o;  WItcaion.  /fiil. 
;']>.  1 1 1*1 19,  200- J06;  Allicricus  Gcniilfa, y/iij»-  /^rftwr., 
■■  ilin.  Com.  tur  tCtrd.,  liv.  tii.  lit.  ix. 
1,11  inAs  BiKrtcd,  on  ihr  authority  of  Sir  H.   Martin,  ihit  it 
bnn  ihc  practice  to  condemn  neutral  ^hips  for  having  tncmy's 
l«tbaud.  txit  the  ftcight  of  the  cncmy^'ft  kockIb  cundrmiKd  wu 
Sjdiu  ^talt  fapfn,  vol.  xjii.,  [>,  663. 
(be  Court  book*  oS  the  Admiralty  »hovr  ibc  case   of  the 
kii  wltlcli  I  question  wbs  riuticd  on  ihe  point  concerning  freight. 
' '.  freif  bt  was  decreed,  altboucb  the  cargo  was  condemned. 
(^  ia  toe  cdebraied   answer  to  ihc  I'iu»ian  memorial,  ii  is 
;  in  tbe  csw  nf  ship«  restored  freight  was  paid  for  inch  of 
iMsiantfeiitly  bctnngnl  to  the  enemy,  and  were  corulenincd  : 
tbe  Ii«  of  I'niMiiin  ci«-(  referred  to,  there   is  a  i-la*« 
"^SWp*  restored  wi!h  freight  iiccording  to  tbe  bills  of  lading; 
kgoodi  sluch  weic  found  to  be  the  property  of  enemy,  and  con* 
l«n(B&'    It  vm  the  invarialile  practice  of  the  Uritish  Coun  of 
h;  earing  the  wars  of  1801,  unless  in  cases  where  5Dtnec1rcum> 
I  ttmuUa  ^dt%  occurred,  or  where  the  ship  was  adjudged  In  h;tve 
I  icnrif  the  loss  of  freight  -as  a  penalty  for  some  act  which, 
'dtpknore  (rom  pure  nrutnl  conduct,  has  not,  avcorthng  to  llie 
l^flbe  bwof  natx'nt,  maite  tier  tiiiblcli)  condemnation. 

idpona  teinire  <>f  a  nmiral  ve«»el  engaged  in  shiwint;  coin 
■■wm  adapted  to  eccite  reasonable  suspicion,  there  being 
A>t  if  was  encm/s  propeny,  a  decree  n-as  made  by  ttie 
tCamof  the  L'niicd  State*  rcsn>rinf;  the  vessel  and  cnrgo,  in- 
'CBin,  but  apportionit^  the  costs  and  expenses  con^etjuent  on 
I  nnblf  between  the  vessel  aitd  coin,  exempt tng  from  conin- 
rfOi  dftfae  cari;o.~'The  Dashing  Watt,'  5  IVaU.,  170 


eutral  vessels  tlie  goods  of  one  of  the  beUigere 
contraband  of  war.  s.  That  bellig:crents  have 
case,  the  right  to  seize  the  pro[jerty  of  their  enem 
vessels  ;  in  a  word,  that  free  ships  make  free  the 
U'hieh  tfuy  carry,  whatever  tnajt  be  the  ownership' ' 
S  7.  Another  question,  usually  discussed  in 
with  the  carrying  of  enemy's  goods  in  neutral  a 
of  transporting  neutral  goods  in  enemy's  ship.  O: 
tion  we  quote  some  of  the  remarks  of  Mr.  Whcatt 
discussed  these  questions  at  considerable  lengtl 
marked  ability.  'Although,'  he  says,  'by  the  ge 
of  nations,  independently  of  treaty  stipulations,  th 
an  enemy  found  on  board  the  ships  of  a  friend  ai 
capture  and  condemnation  ;  yet  the  converse  rule;, 
jects  to  confiscation  die  goods  of  a  friend  on  board 
of  an  enemy,  is  manifestly  contrary  to  reason 
It  may,  indeed,  afford,  as  Grotius  has  stated,  a  \ 
that  the  goods  are  enemy's  property ;  but  it  is 
sumption  as  will  readily  yield  to  contrary  proof, 
that  class  of  presumptions  wliich  tlie  dvi 
tii/nes  juris  el  de  jure,  and  which  arc 
party.  But,  however  unrciisonable  and  unjust 
may  be,  it  has  been  incoqiorated  into  the  prize  codi 
nations,  and  enforced  by  them  at  different  periods.' 
cannot  be  defended  on  sound  principles,  and  is  no' 
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«i(y  ivhen  established  by  special  compact,  as  an  equivalent 

fcf  the  converse  maxtm,  thAt/ree  ships  make  fru goods.    This 

'^^xatkm  of  belligerent  pretensions  may  be  fairly  coupled 

with  a  correspondent  concession  by  the  neutral,  that  tnemy 

*^^  skfiuld  make  enemy  goods. ' 

I  8.  The  same  author  then  proceeds  to  show  that  these 
two    mAxims  are   not    only    not    inseparable,    but    have    no 
natural   connection.      '  The    primitive    law,"   he   says.    '  inde- 
pcndc-ntly  of  international  compact,  rests  on  the  simple  prin- 
ciple that  war  gives  a  right  to  capture  the  goods  of  an  enemy, 
wit   gives  no  right  to  capture  the  goods  of  a  friend.     The 
r^ht    to  capture  an  enemy's  property'  has  no  limit  but  of  the 
t^^  where  the  goods  arc  found,  which,  if  neutral,  will  protect 
thcETi   from  capture.    We  have  already  seen  that  a  neutral 
wss^l  on  the  high  seas  is  not  such  a  place.    The  exemption 
of   neutral  property  from  capture  has  no  other  exceptions 
''^Tv  those  arising  from  the  carrying  of  contraband,  breach  of 
N^Clcadc.  and  other  analogous  cases  where  the  conduct  of  the 
"antral  gives  to  tlic  belligerent  a  right  to  treat  his  property  as 
ene-rny's  property.    The  neutral  fl;^  constitutes  no  protection 
t"  a.n  enemy's  property,  and  the  belligerent  flag  communi- 
c«  er:s  no  hostile  character  to  neutral  property.     States  have 
cha^^ed    this   simple   and    neutral    principle   of  the   law  of 
nBti<xis  by  mutual  compact,  in  whole  or  tn  part,  according  as 
thcy  believed  it  to  be  for  their  interest ;  but  the  one  maxim, 
tha.t  /r«f  skips  make  free  goods,  docs  not  necessarily  imply  the 
co»\  Verse  proposition,  that  enetny  ships  makt  enemy  goods.    The 
stiptjlation  that  neutral  bottoms  shall  make  neutral  goods  is 
»  concession  made  by  the  belligerent  to  the  neutral  and  gives 
*•*  tile  neutral  a  capacity  not  given  to  it  by  the  primitive  law 
of   nations.     On  the  other  hand,  the  stipulation  subjecting 
"'antral  properly,  found  in  the  vessel  of  an  enemy,  to  con- 
"**^*tjon  as  prize  of  war,  is  a  concession  made  by  the  neutral 
*"  the  belligerent,  and  takes  from  the  neutral  a  privilege  he 
P'****ssed  under  the  pre-€.\isting  law  of  nations  ;  but  neither 
V****n  nor  usage  renders  the  two  concessions  so  indissoluble, 
fk    *"   ****  **"*  cannot  exist  without  the  other.     It  was  upon 
^**«  grounds  that  the  Supreme  Court  of  the  United  States 
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detennincicl  thar  the  Treaty  of  1795.  between  tlicm  ai 
Spain,  which  stipulates  tJiat  free  ships  shall  make  free  ^ouik, 
did  not  necessarily  imply  tlie  converse  proixwition  Ibat  cnemf 
ships  make  enemy  ^oods,  the  treaty  being  silent  a»  to  Ifae 
latter ;  and  consequently  that  the  goods  of  a  Spanish  aitgea 
found  on  board  the  vessel  of  an  enemy  of  the  United  Stuo, 
were  not  liable  to  conJiscation  as  prize  of  war,' ' 

I  9.  Although  the  United  States,  by  their  judicial  tribuials 
and  executive  department,  have  recognised  the  right  of  Of* 
turing  enemy's  goods  in  neutral  vessels  as  a  subsisting  rigi* 
under   the   law   of    nations,    independently    of    convcntioail 
arrangements,  they  have  always  endeavoured  to  incoipotaie 
the  privilege  qK  fygf  ships,  free ^^Xfds,  in  their  treaties,  oodii- 
vocatcd  ibi  adoption  as  a  rule  of  international  jurispnidesK. 
]t  was  incorporated  in  their  treaties  with  France  in  177$  jaA 
iSoo,  unlh  the  United  Provinces  in    1782,  with   Su'cdcn  in 
1783,  1S16,  and  1S27,  with  Prussia  in   1785  and  i82li,  iad 
with  Spain  in   179s  ;  this  last  was  modified  in  1819  to  tlie 
effect  that  the  flag  of  the  neutral  should  cover  the  property 
of  the  enemy  only  when  his  own  Government  recognised  tiie 
principle.     The    rule,    thus    modified,   was  applied   to  tbcir 
treaties  with  Columbia  in   1834,  with  Brazil  in   182S,  witb 
Chili  in   rSja,  with  Mexico  in   [831,  etc.  etc     In  no  cMc 
have  they  concluded  any  treaty  sustaining  a  different  priar- 
ciple,  except  that  of  1794,  with  England.    They  have  b- 
variably  opposed  the  rule  that  entmy  ships  make  atemy  seeis 
and  their  Supreme  Court,  as  has  already  been  stated*  rcfiuc* 
to  admit  it,  even  against  a  neutral  whose  law  of  priie  u-oct«l 
subject  the  property  of  American  citizens  to  condcrafutiort 
when  found  on  board  the  vessels  of  her  enemy.* 

{  10.  Prior  to  the  war  between  the  allies  and  Russia.  |S;4- 
and  the  congress  of  Paris,  1856,  the  conventional  bw  witt 
respect  to  these  two  maxims  lias  varied  at  difTercnt  pai«i5i 
according  to  the  fluctuating  policy  and  interests  of  the  liiT 
fcrcnt  maritime  powers  of  Europe,  It  has  been  much  mor* 
flexible  than  the  consuetudinary  law,  but  there  has  been 

'  The  '  Nereidc'  9  CraMth.  R.,  3S8  ;  Ortolan.  DipiomaHe  de  l»  Mrr 
tome  ii.  ch.  v.;  Bcllo,  Dtmko  InUrnmioHa},  pL  ii.  cnp^  viii.  4  : 
DrMt  InUntathtutl,  (S  163.  164.;  Riq^uclmc.  Derukt}  Pub.  ' 
tiL  ii.  cap.  xiv. ;  Hiiiilcfeuillc,  /tes  Natwnf  Nmtrts,  tit.  xv. ;  \iv  i-am^ 
Drffit Mitn'time,\\\.  \,  tit.  iii.  ^  la 

'  U.S.  SlatuUiat  lar£t,\fA.  vliL,  pp.  26:,  JIS^  393^  437<  472149^ 
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spoiitlcrancc  of  modem  treaties  in  favour  of  the 
frte  ships,  free  goods,  sometimes  connected  with 
my  ships,  tnemy  gw>ds,  although  the  constant  ten- 
»een  to  exclude  the  latter.  France  is  almost  the 
Binent  which  ha«  maint.iined  that  the  goods  of  a 
I  on  board  of  the  ships  of  an  enemy  are  good  and 
'.  This  principle  was  incorporated  into  the  French 
of  1538,  1545,  and  1584.  The  contrary  was  pro- 
«  declaration-  of  1650,  but  the  former  rule  was 
in  1681.     In  the  numerous  French  ordinancc3j 

after  that  period,  France  generally  contended  for 
irinciple,  sometimes  with,  and  sometimes  without, 
maxim  oi /ne  ships,  free  goods.     In  her  earlier 

land  adopted  this  last  maxim,  although  she  has 

strenuously  opposed  it,  and  her  tribunals  have 
ndcmncd  all  enemy  goods  in  neutral  vessels, 
tl  gooda  in  enemy  vessels  have,  as  a  general  rule, 
>tcd  from  confiscation.  While  the  other  nations 
have  adopted   the  same  principle  as  the   rule  of 

I    law.  they  have  generally,  both  in  their  ordi- 

treaties,  shown  a  willingness  to  adopt  the  maxim 
;  free  goods.^ 
the  beginning  of  the   recent  war  between  the 

Russia,  the  different  constructions  put  upon  the 
ons  by  England  and  France,  with  respect  to  the 
fr£€  ships  free  gccds,  and  enemy  ships  cncttty  g-^ods, 
to  aggravate  the  difficulties  to  which  war  always 
itral  commerce.  NeHtral  property,  which  England 
condemn  for  being  found  in  an  enemy's  vessel, 
fod  prize  to  the  French  cruiser  ;  while  the  ncuual 

flag  would  protect,  against  France,  enemy's  pro- 

ard,  might  be  sent  by  an  English  cruiser  into  an 

t.  bcr  voyage  broken  up,  and  her  cargo  condemned, 

rwance  for  freight  or  damages.     A  compromise  of 

as  therefore  ncccssarj'  to  the  co-operation  of  their 

declaration  was  accordingly  agreed  upon  by  the 

in  April,   1854,  'waiving  the  rights  of  seizing 

/V  la  Dipli-ntatii-.  lomc  ii.,  pi.  ctuxvi.;  (om«  iii,  pi  451  ; 
>^3t  37J1  Dumoni,  Corpi  Diplomati^ut,  Lome  vi.,  pt.  i. 
Itfeuillc,  iMi  S'aiions  .\€iitrts,  lumc  iii.  pi  370 :  Muiens, 
vMj,  tome  V.  p.  5)o ;  the  '  Ciudc  dc  Lisboa,  6  Av^.,  35S ; 
a  -IMlias  H^  34 ;  the  '  Mariaoa,'  5  Hob.,  38. 
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cn^-my's  property  laden  on  board  a  neutral  vessel  unku it 
be  contraband  of  war,'  and  of  '  conltscating  neutral  pnyrty. 
not  being  contraband  of  ^var,  found  on  board  enemy's  sliipi.' 
The  obnoxious  pretensions  of  England  were  thus  abaivdoed, 
an  a  consideration  for  obtaining  from  France  additional  on- 
ce&sions  on  her  part*  Nevertheless,  the  arrangement  «& 
upon  its  face,  only  for  the  war,  and  was  declared  to  be  aten^ 
porary  waiving  of  belligerent  rights  recognised  by  tbeUroT 
nations.  Either  party  might,  at  the  close  of  that  urar.hiKr 
resumed  the  pretensions  thus  abandoned,  and  have  cUomI 
in  any  future  war  the  belligerent  rights,  the  exercise  of  vbidi 
was  thus- merely  '  waived.'  * 

'  It  was  decided  by  ihc  Supreme  Coun  oT  ttic  United  Suites,  in  iSi^ 
that  the  Biipulation  in  a  treaty  •  that  free  ships  shall  malsc  free  joodt 
docs  not  imply  the  coTLVersc  proposition  that  '  eneray  ships  sh.tll  mtc 
enemy  ^nods  : '  thnt  the  rule  of  retaliation  is  nM  ii  rule  of  the  In 
nations;  it  is  true  th.it  StHt»  may  reson  to  retaliation  as  a  nmn 
coercing  justice  from  the  other  party,  hut  Ic  is  an  aa  of  potky.  Ml 
law  ;  that  a  neuir.il  may  lawfull>>  employ  an  armed  t>eUigei«nt  «tMl 
transport  his  goods,  and  such  goods  do  not  lose  tlieii  neutral  chanOB 
by  the  armament,  nor  by  the  resistance  made  by  such  ve&s«l,  pnnta 
the  neutral  do  not  aid  insuchsnnaineni  orresistance,  although  he 
the  whole  vessel,  and  be  on  board  at  the  time  of  the  rcststance. 
Justice  Story  differed  from  the  opinion  of  the  Court,  and  declared  tku 
liis  jud^'mcnt  the  act  of  sailing  undei  a  txdljgereni  or  neutral  conrayli 
iitelf  a  violation  of  nculralicy,  and  that  the  ship  and  csrgo,  if  cati^ 
iUiicU\  are  jiii^lly  conttsciible  ;  that  it  might  with  at  much  propnetf  I 
mainLuned  that  neutral  goods,  guarded  by  a  hostile  army  in  vuiiamm^ 
through  a  countn-,  for  the  avowed  purpose  of  e\'adii^  oiunicipal  rrfje 
should  noi  in  case  of  capture  be  l.iwfiil  plunder.— Tlie  '^erei^k.' 
Craneh..  3S8. 

*  The  following  declaration  was  made  by  Great  Britain  ai  the  eoi 
mcnccment  of  the  Crimean  war,  1854.  It  ceaicd  lo  have  effect  ai  ll 
end  of  the  same,  but  it  indicates  the  possible  line  of  conduct  tu  be  paim 
by  Great  Ittilam  on  a  futiiie  occasion  : — 

*  Her  Majesty  the  Queen  of  the  United  Kinj^dom  of  Cmt  Dnoi 
and  Ireland,  having  been  compelled  to  uke  up  artns  in  sofiaon  of  a 
ally,  is  desirous  of  rendering  the  war  as  little  onerous  as  possiute  to  d 
powers  witli  whom  she  remains  at  peace. 

*To  prcTiervc  the  commerce  of  neutrals  Uotn  all  unncccs&uy  i 
Struction,  Her  Majesty  is  willing,  for  the  present,  to  wah-c  a  pan  of  I 
belligerent  rights  appertain  irg  to  her  by  the  law  of  nations. 

'It  is  impossible  lor  iler  Majesty  to  forego  the  exerciM  of  hetri^ 
sciting  articles  contraband  of  war,  and  of  preventing  neutrals  from  b^rif 
llie  enemy's  dcipatclivs,  and  ahe  must  iiiaiiilaiii  the  lijjlit  of  4  bellifB 
Co  prevent  ncuiraU  from  breaking;  any  effective  blockade  wbicb  mxf 
established  with  an  adequate  force  against  the  cnemy'a  (brta,hariMa 
or  coasts. 

'  But  Hct  Majesty  will  waive  the  right  of  seizing  enemy's  proper 
laden  on  board  a  neutral  >cmc1,  unless  it  be  contiabaad  ol  war. 

'  It  is  not  Her  Majesty's  intention  to  claim  the  confiscatioo  of 
property,  not  being  contraband  of  war,  found  on  boaid  enemy's 
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I  12.  All  fears  of  such  a  result,  however,  were  removed  by 

declaration  of  the  congress  of  Paris.  April  itith,  1856,  by 

e  plenipotentiaries  of  Great  Britain,  Fmncc,  Russia,  Austria. 

nisista.  Sardinia  and  Turkey.     The  itccond  and  third  articles 

t  his  declaration '  arcasfoUows:  '2nd.  The  neutral  flag  covers 

iny's  goods,  with  the  exception  of  contraband  of  war.' 

Kcutrat  goods,  with  the  exception  of  contraband  of  war, 

not  Uablc  to  capture  under  aii  enemy's  flag.'     It  was  also 

.ided  in  the  final  paragraph  that,  'the  present  declaration 

ot,  and  shall  not  be  binding,  except  between  those  powers 

o  have  acceded  or  shall  accede  to  it.'     More  than  a  year 

lOr  to  ttiis  declaration,  tlie  President  of  the  United  States 

submitted,  not  only  to  the  powers  rcpresejited  in  the 

of  Taris,  but  to  all  other  maritime  nations,  two  pro- 

itions  which  were  sub-stantially  the  same  as  tliosc  adopted, 

I.  That  free  ships  make  free  goods,  that  is  to  say,  that 

"ccts  or  goods  belonging  to  subjects  or  citizens  of  a 

or  State  at  war  arc  free  from  capture  and  confiscation 

found  on  board  of  neutral  vessels,  with  the  exception  of 

iclcs  contraband  of  war.'     '2.  That  the  property  of  neu- 

on  board  an  enemy's  vessel  is  not  subject  to  con6scation, 

s*a  tlie  same  be  contraband  of  war,'  The  second  and  third 

Ics  of  the  declaration  of  the  congress  of  Paris  have  been 

ally  approved  by  the  President  of  the  United  States. 

il  is  believed,  also  by  most  of  the  other  maritime  nations 

-urope.     Nevertheless,  as  the  principle  must  be  regarded 

stabUshed  by  a  conventional  agreement,  rather  than  by 

^£eneral  law  of  nations,  it  is  binding  only  upon  those  who 

acceded  or  may  accede  to  it.     There  is  very  little  pro- 

v^Iity,  however,  that  any  nation  will  hereafter  attempt  to 
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Her  Majesty  further  declares  that,  bcinf  anxious  lo  lessen  Us  mucli 
fuwhle  (he  e^ils  of  war,  and  to  rcstiid  its  operations  to  the  regularly 
iiMrd  forces  of  the  countr>',  it  is  not  her  present  intcniion  to  issue 
llers  of  Muquc  foe  the  commissioDing  of  privateers. — Westminster, 
'rch  28,  i8s4.' 
The  privilege  of  '  free  ihip  (rec  gomls,'  under  the  Dutch  treaty,  was 
" "  to  pmtcct  the  carKO  at  n  Dutch  ship  goinx  from  00c  enemy  po«  10 
citemy  port.— The  '  Catherine  Jua  1111.1,'  6  ffiiA.,  42  n. 
'  TIte  treaty  of  P»ri^  bit<l  lx:en  iiiKncd,  and  tlie  powrcrs  of  the  ambas- 
sn  were  ai  an  end,  wlien  Count  \Valcw5>l:i  proposed  lo  the  Congress 
Icuncludc  lis  work  by  a  declaration  which  wouldconstilulcaremarliable 
^ance  in  International  law,  and  which  would  be  rcccivxd  by  the  whole 
Id  with  a  scQiinieni  of  gratiludc.     The  plenipotentiaries  took  upon 
jvcs  lu  abrogate  a  great  maritime  right. 
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enforce  rules  of  maritime  cajiture  in  conflict  with  the  jpn- 
ciple  thus  cstabli:)hcd  by  ihe  great  powers  of  Europe  ai 
America.' 

g  13.  It  is  an  established  rule  of  the  Law  of  prize,  that  li 
goods  found  in  an  enemy's  ship  are  presumed  to  be  aump 

'  The  declaration  of  Crc^t  Britain  mjiile  at  tfae  commeecenot  d 
the  Criine.in  war  clearly  evinces  ihnt  iit  that  period  Creat  BmuiU 
retaiiietl  ;tll  her  hdlii;cTcnl  ri^litk  on  tiih  subject  unimpaiml  WIuibi* 
be  her  pohcy  in  a  Ciitttrc  war  'n.  a  matter  of  conjcciurc ;  but  ibe  ku  W 
fllicmmivc  so  long  as  she  ailhcrcs  10  the  declaration  of  Paris. 

Professor  Dc  Martens,  writing  to  the  Russian  Co/as,  m  NovtiAo, 
li76.  concerning  the  suggestion  that  Kuisiit  shoatd  tuue  letters  aliatt<ta, 
to  enable  privateeis  If  act  against  Britisli  commerce  in  *        • 

(IcJianceuf  the  IJecIaralion  of  riirin,  says,  that,  while  remi  '» 

the  patriotic  motiwrs  which  inspiie  such  counicK  he  conMdcri.  -.  1  aCf 
to  point  out  their  danger  and  injustice.     He  obscnes  ihnt  the  dcclmiaft 
is  not  an  integral  pan  of  ihc  treaty  of  Paiis  ;  that  the  treaty  wattipd 
by  seven  Kuiopean  powers,  while  the  declaration  bears  the  sigiuivRS  m 
forty-six  countries  of  liiinipc  ami  America  ;  that  the  two  have  only  (W 
point  in  eommon — they  were  hoili  maile  ai  the  Congreu  of  Cornsna; 
lh»t  if  we  admit  ihat  war  a)io1i'>he>  all  inraiy  obligations,  we  sbooU  b*)C 
to  return  to  the  primitive  aj^e  uiien  man'*  only  thought  was  to  iojiti?' 
neighbour:  that  war  woiJd  then  only  l>ea  mas*jicrc, thcesclwsivc  ' 
of  physical  force,  without  respect  for  obligations  contract«I  in  uae 
peace  ;  and  that  if  such  monstrous  ideas  wereallowed  10  pre\'a!!.  '\:  rci 
with  equal  force  be  suid  that  the  Geneva  Convention  is,  in<lcc<l. 
obser^'cd  in  time  of  peace,  and  the  same  of  the  St.  Petersburg  1 
sboltUiing  the  explosive  bullets.    He  conclitdes,  (hen,  that  ihedetitJx: 
of  yin*  lias  i)bsolulely  nothing  in  common  with  (he  treaty  of  the 
name  ;  ihat  it  is  independent,  and  should  come  into  eflect  ibc  DumcM 
war  is  declared  between  the  signatorj-  powers. 

On  the  other  hand,  the  arj^mem  is  that  the  abolition  of  priv«nni| 
has  guaranteed  England  agnirt-it  the  only  danger  she  had  to  (eu  in 
event  of  war— thai  is,  the  ruin  of  her  commerce;  Ihat  it  i«  tke 
weapon  that  can  be  used  by  a  Continental  power  againit  RnKUJUl,ii 
it  is  a  terrible  one,  furnishing,  to  ihe  antagonist  of  the  U  nited  Khw^oM 
Ihe  meant  of  injuring  ihp  latter  Enr  more  than  £n>;lind,  with  iTl  te 
maritime  supremacy,  could  do  on  her  side.  As  to  ih*  .ir.'iin«Ti  i' 
Ihe  .ibrogaiion  of  the  article  of  the  declaration  of  1 
privatccnng,  would  involve  that  of  the  other  articles  si  ; 
flag  covers  merch.^ndisc,  that  an  enemy's  property  cannot  h 
neutral  bottoms,  and  that  a  blockade  must  be  erTeetual,  and  th  : 
could,  therefore,  revert  to  her  old  policy  of  declaring  on  paper  .lU 
encTnies' ports  in  a  state  of  block.ide,  and  of  March mg  ncui'sl  vf^vl 
for  enemy's  goods — the  answer  is  that  under  the  exiittn};  ma' 
£n{;l»nd  has  sufficient  vessels  at  her  command  to  blockade  e'i' 
the  ports,  and  could,  therefore,  practically  ruin  the  coin:: 
country  wilb  which  she  was  at  war,  as  was  the  case  with  Ki: 
the  Crimean  War. 

From  the  earliest  time  Great  Britain  has  claimed  and  exercbtd  tb 
right  of  seizing  an  enemy's  gooda  under  whatever  Aag  they  might  be  (mM 
and  that  right  hns  ever  been  unqircstioned  in  Entilund. 

Lord  Manshcld,  when  appealed  to  by  thai  Government  in  t7S&.  hii 
down  the  following  principles  :— 

I.  The  goods  of  an  enemy  on  board  tlie  ships  of  «  tnend  ai^  W 


-r/j  i»  hostium  tiavibiis  fyersumuntur  essr  /lastiunt, 
iftr/ur.     The  evidence  required  to  repel  this  presump- 


nHel 


lawful  goods  of  a  friend  on  board  the  ships  of  an  en«my 
c  restore*!,     i.  CoiHrab;ind  gonds  gninj;  to  an  enemy,  althougn 
iy  of  A  frienn,  might  be  taken  3<  prixc 
ovemnvcflt  of  that  day  would  nat  vix\\ti  their  rights, 
to,  when  the  amied  neutrality  wai  TormeH  hv  the  Empress 

of  Ruijia.  England  again  declined  to  ^ibanaon  these  prin- 
id  within  fifteen  years  ever>-  nation  who  had  joined  it,  ai  soon 
ifld  its  inicrc^lf,  abandoned  it. 

\t  when  there  was  thr  amicd  confederacy,  England  laid  an 
«  the  pmpcfty  of  each  of  the  <:n(in[rie«  forroins  thai  lca;;ue. 

muquc  were  issued,  and  in  lix  months  the  whole  conrcdet;icy 

eniL 

Udon  Iteld  that  the  right  of  searchini;  neutral  vct»cls  originated 

A  of  namr«,  and  that  no  convention  or  treaty  could  dcstro}-  that 

ttowcll  held  that  'a  war  and  a  cominercia!  peace  is  a  smtc  of 
yet  seen  in  the  world  ;  there  is  no  lucb  thing  as  a  war  for 
a  pcAce  for  commerce  ;  and  the  nght  of  visiting  and  acarching 
aen  on  the  lii^h  seas,  wliatercr  be  tlic  cargoes,  whatever  the 
n  i*  the  inn>nlcst.<blc  ri^hl  of  the  lawfully  commistmncd 
'abcOigetcnt  Sutc.' 

^dson,  in  the  House  of  Lords  in  1801.  stigmatised  the  tnaxinit 
I  free  goods,'  as  'a  proposition  so  monstrous  in  itself,  so  contrary 
of  naiionsi  so  injurious  to  the  maritime  interests  of  this  country 
utd  been  persisted  in  we  ought  noi  to  linve  concluded  the  mot 
I  powers  while  a  single  m.in,  a  single  shilling,  or  even  a  single 
kwd  remained  in  the  country.' 

pane,  on  the  same  wbjcctt  said  'the  jrtcntcst  blow  that 
[iven  to  England  wouldbe  to  compel  lieriogivc  up  her  mariiime 

aritlmc  code  Cansola/a  (Ut  Mitre  became  the  law  of  Europe 
thirteenth  centur>'. 

lie  was  that  a  ncutntl  should  not  be  allowed  to  feed  the  rcsmircei 
iligercnt  as  agjinsi  .mnthcr.  Enemy's  gno<K  as  well  as  contra- 
•ar,  should  be  sd/eil  whenever  found  on  a  neutral  vessel.  The 
nel  was  rmi  sciie<I.  t»>i  wu  detained,  and  aAer  adtudication  in 
fttrt.  was  not  only  rete^tted.  but  the  owners  were  paid  the  freight 
they  would  have  been  cniiclcd  had  they  taken  the  goodt  to 
inaiion,  and  in  some  instances  demurrage  was  al]ow'c<l  as  well. 
■as  never  disputed  till  Frederick  the  Great  refused  to  &aii<^fy  the 
laims  after  the  cession  of  Silesia,  and  then  for  the  first  time  the 
iplc, '  free  ships  free  goods,'  wai  [Hit  for»-ard.  but  was  resisted, 
aims  were  paid. 

the  Prussian  Cooimittion  was  appointed  to  alter  the  old 
relet,  and  establish  other  rules  more  favourable  lo  Prussian 
The  nteinorials  which  were  issued  by  this  Commission  were 
bv  the  able  letter  of  the  Duke  of  Newcastle,  and  bj'  the  report 
rci  ,Vlansfi«Jd  assisted  in  dr^iwing  up.  and  nothing  more  was 
he  new  doctrine  until  the  armed  neutrality  of  17S0. 
leoee  of  the  National  Convention  of  May  9,  1793, 'enem/t 
M>ard  nctitral  vessels'  were  declared  good  prtie.  the  neutral  ship* 
ised  and  freight  paid  by  the  captors. 

bruary  8,  179J,  Russia  renounced  her  treaty  of  1786  with  France, 
iiat  the  pnnople,  'tree  ships  free  goods,'  should  be  *  no  longer 
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tion  depends  upon  the  particular  character  of  1 
the  character  of  the  ship  is  certainly  hostile,  i 
character  of  the  goods  must  be  shown  by  documents" 
at  the  time  of  capture.  If  these  are  insufficient,  furt 
is  never  allowed,  and  the  penalty  of  forfeiture  atta 
matter  of  course.  '  It  has  been  truly  observed,' 
Duer,  '  that  any  other  course  would  subject  the-  prir 
to  endless  impositions  and  frauds,  and  enable  tl 
thus  obtaining  the  benefit  of  other  proof,  to  evade,  I 
ing  the  documentary'  evidence,  the  just  rights  of 
Although  it  is  the  duty,  in  all  cases,  of  a  neutral 
establish  his  claim  by  positive  evidence,  it  is  only 
character  of  the  ship  is  certainly  hostile  that  the  prt 
of  the  hostility  of  the  goods  cannot  be  refuted  by 
additional  to  the  document.'^  found  on  the  ishtp. 
cases,  a  reasonable  time  is  allowed  for  the  producli< 
ther  proof,  and  it  is  only  upon  the  failure  to  produce 
or  its  unsatisfactory  nature  xvhen  produced,  that 
proceeds  to  a  condemnation.' 

5  r4.  Another  violation  of  neutral  duty  is  the 
flag  and  pass  of  the  enemy.  A  neutral  vessel  is 
the  character  which  she  has  thus  assumed,  and  the 
not  allowed  to  contradict  his  own  acts,  and  to  ro 
vessel  from  condemnation,  by  a  disclaimer  of  the  H 

obligBlory  until  ihe  restoration  of  order  in  Fraiwe,'  In  the 
Rtuua  renewed  wiih  England  her  trcai;>-  of  1776.  UtpuUtlns 
commerce  should  be  carried  on  '  according  to  the  priociplei 
(he  law  of  n<itions  generally  recogniserl,'  and  further,  engaged 
neutrals  from  givinj;,  on  iliai  occasion  of  common  concern  to 
any  prntection  whatever,  dlrecily  ox  indirectl)-,  in  i-onwauc 
neiimliiy,  tn  the  commerce  or  property  of  the  Frenrh  on  inc 
ports  of  France, 

A  similar  antde  was  inscncd  in  the  treaty  of  ibe 
Great  Britain  and  Spain,  between  Great  Britain  utd  R 
Great  Britain  and  the  Emprror.     These  powers  all  re 
rule.     The  new  rule  u-a*  nti.-inilonerl  Ijy  Sweden  in  1788,  and 
France,  Spam.  rni\»i;i,  and  hy  the  Emperor.     In    l&>>  Ku 
that  Khipi  Uden  in  part  with  gcxKLt  (M  the  manofacttire  or 
hoviilecounmej.  should  be  stopped,  and  such  ntercbandice 
and  sold  bv'  auction  for  ihe  proiit  of  the  crown,  and  if  the 
comnosed  more  than  half  the  cargo,  noi  only  the  cargo,  but 
should  be  coniiscaicd.     (See  Parliamtniary  Otbatiff  t87a) 

The  decbraiion  of  Pari<i  cannot  be  <:iid  to  afiect  the 
visitation  and  warch,  for  it  exprefsly  exr'-nt«  contraband 
contraband  can  only  tie  a«renained  by  «e:ircnm£  a  vessel 

'  liuer.  On  Imurame,  vol.  i.  pp.  jj+,  53;  ;  the  *  Flying  Fi 
A, 374;  the  'London  Packet,'  1  Mason  R.,  14. 
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erwhicli,  with  a  view  to  his  own  interests,  or  those  of  the 
my,  he  has  elected  she  should  bear.  '  If  a  neutral  vessel,' 
s  Kent.  ■  enjoys  the  privil^es  of  a  foreign  character,  she 
Bt  expect,  at  the  same  time,  to  be  subject  to  the  incon- 
lioiccs  attaching  to  that  character.'    But,  as  already  stated, 

foreign  character  thus  assumed  is  conclusive  only  as 
mtt  the  owner,  and  not  in  his  fm'vur,  for  the  real  character 
the  vessel  may  alwa>s  be  pleaded  against  her,  where  the 
Dwiedge  of  that  fact  would  justify  a  condemnation.    The 

branch  of  tlie  rule  is  intended  as  a  penalty  for  violation 
oeatral  duty.' 

S  1;.  Rut  while  the  betltgcrent  flag  and  pass  are,  in  all 
ks,  decisive,  as  to  the  owners,  of  the  character  of  the  ship, 
iittiftction  is  made  by  the  English  courts  in  favour  of  the 
rgo  of  such  ships,  if  the  shipment  were  made  in  time  of 
ice  and  plainly  not  in  contemplation  of  w.ir.     Even  where 

goods  themselves,  for  purposes  having  no  relation  to  a 

hire  war.  arc  clothed  with  a  foreign  character,  now  become 

Mile,  the  owner  is  not  concluded,  but  is  permitted  to  dis- 

fvcthc  colourable  title,  and,  upon  due  proof  of  his  neutral 

WKtcr  and  actual  ownership,  his  propert>'  is  restored.    On 

subject  we  copy  the  remarks  of  Chancellor  Kent    '  Some 

ntrics  have  gone  so  far  as  to  make  the  flag  and  pass  of 

ship  conclusive  on  the  cargo  also ;  but  the  £nglisli  courts 
W  never  carried  the  principle  to  that  extent,  as  to  cargotB 
w»  before  the  war.  The  EiigUsli  rule  is,  to  hold  the  sliip 
Ind  by  the  cliaracter  imposed  upon  it  by  the  authority  of 

government  from  which  all  the  documents  issue.  But 
*Js  which  have  no  such  dependence  upon  the  authority  of 
State,  may  be  differently  considered  ;  and  if  the  cargo  be 
fi  In  time  of  peace,  though  documented  as  foreign  pro- 
)t  in  the  same  manner  as  the  ship,  the  KaiHng  under  a 
gn  flag  and  pass  has  not  been  held  conclusive  as  to  the 
ex  The  doctrine  of  the  federal  courts  in  this  country  has 
very  strict  on  this  point,  and  it  has  been  frequently 
«Ied.  that  sailing  under  the  licence  and  passport  of  protec- 

of  the  enemy,  in  furtherance  of  his  views  and  inlcrests. 
.  without  regard  to  the  object  of  the  voyage,  or  the  port 
icatiiution,  such  an  act  of  illegality  as  subjected  both  ship 

'  The  '  Francii,"  8  Crtmch.  /t.,  4r8 ;  the  '  Succew/  i  Ded,  R.,  131 ; 
'  Fortuna,"  I  Pod.  X.,  87. 
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and  cargo  to  confiscation  as  prize  of  war.*     The 
decisions  referred  to  in  tlie  above  extract  bad 
American,  not  rteutral,  goods  in  vessels   sailing 
enemy's  licence  and  pass.     It  is  strange  that  a 
accurate  as  Kent  should  have  confounded  two  prinq 
entirely  distinct,' 

S  16.  If  a  neutral  vessel  is  captured  while  in  tti 
menl  of  the  enemy  or  his  officers,  for  purposes  ini 
or  mediately  connected  with  the  operations  of  tb 
owner  is  never  permitted  to  assert  his  claim.  The 
the  service  or  employment  is  very  justly  deemed^ 
case,  conclusive  evidence  of  its  hostile  character, 
employed  the  neutral  vessel  is  as  truly  a  vessel  of 
as  if  she  were  such  by  documentary  title ;  and  th 
not  allowed,  for  his  own  protection,  to  divest  her  of 
actcr  which  she  has  thus  assumed.  Nor  will  the 
listen  to  the  plea  that  the  vessel  was  impressed  inle 
vice  by  duress  and  violence.  The  answer  of  Sir  l 
to  such  a  defence,  is  most  conclusive.  Wlien  thrca 
are  employed  for  such  a  purpose  by  a  belligerent; 
duty  of  a  neutral  master,  who  has  no  means  of 
Surrender  his  vessel,  as  a  ho.stile  seizure.  He  has 
retaining  his  command,  to  navigate  his  vessel  as  a 
the  service  and  subject  to  the  orders  of  the  cnen 
surrenders  his  vessel  as  a  hostile  seizure,  he  may  ap 
government  for  redress ;  but  if  he  retain  the  co 
will  be  treated  as  an  enemy,  and  his  vessel  as  the  ; 
the  helligcrcnL' 

%  1 7.  So,  also,  if  the  owner  of  a  neutral  ship  ha 
fais  vessel  to  be  employed  in  transporting  military 
military  stores  for  the  enemy,  the  vessel  and  carga 
dcmncd.  Nor  in  such  cases  is  it  held  necessary 
privity  of  the  master,  or  his  owners,  be  shown  ;  it  i 
that  the  employment  be  proven  ;  no  plea  of  tgn 
imposition   is  received.     Where  imposition    is  pr 

'  Kent.  Com.  c«  Am.  />*'.  vol,  i.  p.  8$ ;  the  '  Flrocders  I 
13,  nwe  ;  ihe  '  Vieede  Sholtys,'  5  Had.,  12.  owe  ;  ihe  •  Ittlia.* 
605  :  the  '  Aurora,"  8  Cramh.  R„  303  ;  the  '  Hiram,'  t  Crai 
the  'Ariadne,'  a  IVArnt  A'..  143 ;  the  'Caledonia,'  4  If'A/M/. 

A  tMnilral  fl»g  cannot  protect  an  enemy's  j^ifi,  ahbough 
careo. — '  Citade  de  Lislwa,*  6  /foA ,  y^8, 

*  The  '  Carolina,"  4  A'tf*.  X.,  356 ;  the  '  Oroiembo,'  6  JMI 
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entrap  a  neutral  vessel  into  a  hostile  service,  it  operates  as 
forte,  and  redress  in  the  way  of  indemnification  must  be 
sought  against  those  who,  by  imposition  or  deceit,  exposed 
the  property  to  capture.  A  different  rule  would  afford  Impu- 
nit)-  to  such  conveyance,  as  it  would  generally  be  impossible 
lo  prove  the  knowledge  or  privity  of  tlic  master  or  owners.  In 
the  case  of  the  transportation  of  ninety  French  mariners  from 
Biltiraorc  to  Bordeaux,  in  a  neutral  vessel,  it  was  contended 
that  there  was  no  proof  that  they  were  to  be  immediately 
cmptoj'cd  in  military  service.  _  This  distinction  was  discarded 
b)'  ilic  prize  court.  It  was  enough,  said  Sir  Wm.  Scott,  that 
(bey  were  military  persons,  and  that  their  transportation  was  tlie 
actof  their  government.  It  was  not  the  mere  fact  of  carrying 
■Bffitary  persons,  but  the  fact  of  the  vessel  letting  herself  out, 
us  distinct  manner,  under  a  contract,  for  tliat  purpose.  If  a 
•sllitiry  officer  were  going  merely  as  an  ordinary  passenger, 
or  other  passenger,  and  at  his  own  expense,  neitlicr  that,  nor 
^otlicr  British  tribunal,  had  ever  laid  down  the  principle 
^the  extent  of  condemning  a  vessel  for  sudi  transport.itiun.' 
I  l8.  A  neutral  vessel  fraudulently  carrying  the  despatches 
"  »n  enemy,  is,  as  a  general  rule,  liable  to  condemnation.' 

'  OnoUn,  D^omaiu  de  la  SfeTt  tome  ii.  ck.  vi. ;  Uic  '  Friendship,'  6 
«  't   430;  rhaiimore.  On  Int.  Law,  vol.  iii.  J  272  ;  ihe  'Caroline,' 4 
'*•»  256;  th«  '  Cnmmcftcn,'  1  H'Ju-tU.  /i.,vft. 

Sir^\'iUiaIn  Scott  decided  thai  the  fiTiudulcnt  carn-ing  of  despatches 
^*c  encniv  by  a  neutral  is  a  criminiil  aa  which  will  lead  to  the  con- 
"•n-ation  of  the  neutral  vessel.  (Ttie  '  Aw!ani.-i,'  6  Kni.,  458.)  The 
'  ^i  the  ofiencc  appcirt  to  be  tlic  /ramfulene  carriage  of  despatches 
^Ma»?  to  a  pendini;  war  li]f  a  ncmral  for  the  purpose  of  assisting  a 
'Scmi :  but  culp-ible  neKligcncc  of  the  niasicr  has  been  held  to  run- 
*_*-*  the  oflenct  (The  '  Susan,*  6  Rob.,  461. )  Papers  may  lawfully  be 
2*d  by  »  neuiial  vessel  from  a  hostile  pon  lo  a  consul  of  the  enemy 
■*4ng  in  a  neutral  counir)',  or  may  be  carried  to  a  port  which,  during 
**~ansit.has  ceased  to  belong  to  the  enemy  (the  'TreiuIc5ostre,'6^«^., 
*  :  or  ihey  may  be  ptirely  ciimmcrrial  (the  'Hope.'  6  i?D^,,  390,11.  a.);  or 
'fei  t  m.iyhave  been  praaiscd  on  the  neutral  »hip{ihe '  Useite,'6  fii>6.A%7-) 
'  "VhejtoD,  in  hi^  .idopdon  «f  the  doctrine  laid  down  in  the  Ciise  ol  the 
^^U.-t;^,' sceniK  (u  liinii  iu  force  in  acts  fraudulent  and  hostile  in  their 
l*^»i  iiVkfal.  en  Captures,  ch.  6,  $  10).  Sir  W.  Scott  interoreu  '  des- 
faes,'  treated  of  in  the  decisions  as  warlike  or  contraband  cninmuni- 
«(,  10  be  efiiial  communieulioms  oj  o^cia!  pfnens,  oh  the  pubfU 
■iiw  af  thi gavtmimnt,  (The  '  Caroline^*  6  Rob.,  $,(3^.)  The  cases  to 
^'  '1  be  refers  and  irom  which  that  definition  was  deduced  were  essen- 
(rf  that  character,  and  tniire(]vcr  generallv  contained  some  marked 
«  of  baud,  culpable  coTice:Um«nt  ur  duplicity,  or  evasive  snbtcifuse 
Qti.  461,  note).  The  >  Madisun  '  [^E4v}.,  22$)  indicates  clearly  that  toe 
port  only  regardt  as  criminal  in  a  neutral  vessel  (be  carrying  of  letters 
r  de^Mtebes  of  x  public  nature  from  or  to  a  belligerent  port    Th« 
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Public  despatches  are  defined  to  embrace  all  official  coma*- 
nicatioiis  of  public  officers  relating  to  public  affairs.    'Thl 
carrying  of  two  or  three  cargoes  of  stores,'  says  Kcnl.4ta- 
viating  the  language  of  Sir  \Vm.  Scott,  '  is  necessarily  u 
assistance  of  a  limited  nature  ;  but  in  tJic  transmission  of  do- 
patches  may  be  conveyed  the  entire  plan  of  campaign.  »i 
it  may  lead  to  a  defeat  of  all  the  projects  of  the  other  bdb- 
gercnt  in  that  tJicatrc  of  the  war.    The  appropriate  rcmrfr 
for  this  offence  is  the  confiscation  of  the  ship ;  and  in  doioc 
so,  the  courts  make  no  innovation  on   the  ancient  law,  but 
they  only  apply  established  principles  to  new  combination*  «f 
circumstances.     There  would  be  no  penalty  in  the  mere  cm- 
fiscation  of  the  despatches.    The  proper  and  efficient  tcmtdf 
is  the  confiscation  of  tlic  vehicle  employed  to  cony  tbemr 
and  if  any  privity  subsists  between  the  owners  of  the  cafp 
and  the  master,  they  arc  involved  by  implication  in  his  ddiiK 
quency,     If  the  cargo  be  the  property  of  the  proprietor  of  the 


lilcc  tone  ol  senliment  prevails  in  like  cases  with  the  nine  cnii^ 
judge,  ;iiid  he  miinifests  a  strong  disposition  to  ncowrraif  a  \nx\  ft* 
responsibility,  for  iransjKirtin;!  private  letters  Ijctwfcn  inilivii)u4b,iu>i*s 
lllc  itbxcncc  of  proof  to  tlie  contrary,  lo  [irc-itiiiic  tttcy  nerc  of  as  iniXKtft  j 
kind.  (The  ■  Artcon,'  2  Do^t.,  53.)  A  BriIi^h  -ihip  and  tarp 
tured  in  Hampton  Roads,  near  Fortress  Monn«.  l)y  ihc  Vi 
durin^t  the  Civil  War,  1S61.  The  lil>e!  illencd  the  transmission  of  ic»-| 
patches  on  board  that  ship  to  persons  in  Virginia,  but  the  cvidencd  1 
ported  by  ihc  sworn  protest  of  the  m.isier,  merely  proircd  thai  a 
box  was  put  ashore,  at  the  mouth  of  the  Rapp.ih.innoclc.  hy  the  m 
containing  some  ncwsinpun  and  a  letter  diirctcd  10  his  wife  mIw  rt 
at  Richmond.  The  court  refused  to  pr«ume  that  the  letter  was  id  1 
contndiami  nature  or  conduced  to  compromise  the  netitnl  rhanwwi 
the  vessel,  and  ordered  restitution  of  the  veucL — 'ITie  '  Tropic  Wir 
BlaUkf.  Pr.  Cm.,  64. 

In  the  ■  Rapid '  \Edw.,  lit).  Sir  \V.  .Scott  obsen-es  that  be  «<mI1( 
lainly  be  extremely  unwilling  to  incur  the  impulatinn  nf  impannr» 
restrictions  upon  the  correspondence  which  neutral  nations  arc  Ritnwdl 
maintain  with  the  enemy,  or  to  lay  down  a  rule  which  woald  iai  ~ 
deter  matters  of  vesteU  from  receiving  an  board  any  private  )eu«n.M 
they  cinnoi  know  what  th«y  may  contain.     If  a  ma^cr  is  takiv  f  ' 
departure  from  a  hostile  port  in  a  hostile  country,  and  ttill  more  to  tf  t 
letters  which  arc  brought  to  him  are  addressed  to  per<Mm»  Kkidcnt  in  ' 
hostile  country,  he  is  called  upon  to  exercise  the  utmost  jeAlouty.    Oaf 
Other  hand,  where  the  commencement  of  the  voj-age  it  in  a 
country,  and  is  to  terminate  .it  a  neutral  port,  or  at  a  pori  tp' 
though  not  nciitnil,  an  open  trade  is  allowed,  in  such  a  cak  thete  if  I 
to  excite  hi*  vigilance-    With  r^ord  toan  allCK^'ion  ajjajrist  the 
ratnitter.  Sir  W.  Scott  also  observes  that  he  cannot  brin);  lusMlf 
believe  that  the  accredited  minister  of  a  country  in  «mity  with 
would  so  far  lend  himself  to  the  purposes  of  the  enemy  as  10  Ik  1 
private  instrument  of  conveying  Ihc  ocspaichcs  of  tiw  enemy"*] 
ment  lo  their  agent 
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then,  by  the  general  ruJe,  ob  coutincfittwu  delicti,  the 
shares  the  same  fate,  and  especially  if  there  was  an 
vc  interposition  in  the  service  of  the  enemy,  concerted 
continued  in  fraud.'  The  mere  fact  that  such  despatches 
found  on  board  a  neutral  vessel,  is  not  sufficient  to  pro- 
hcr  condemnation  ;  for  the  rule  refers  to  a  fraudulatt 
ing  of  the  dcsjxitches  of  the  enemy,  and  it  is  presumed 
it  would  not  apply  to  regular  postal  packets,  whose  mails, 
ntemational  conventions,  are  distributed  throughout  the 
iscd  world  ;  nor  even  to  merchant  vessels  which,  in  somi 
itrics,  are  obliged  to  receive  letters  and  mail  matter  sent' 
m  from  the  posl-oflices.  The  master  must  necessarily 
lorant  of  the  contents  of  the  letters  so  received,  and,  in 
absence  of  all  suspicion  f>X  fraud,  or  of  interposition  in 
service  of  the  enemy,  tJie  mere  carrying  of  an  enemy's 
tchcs.  under  such  circumstances,  could  hardly  be  regarded 
delinquency  under  the  law  of  nations,  and  a  violation  of 
tral  duty.  Tlie  case  is  very  difiea*nt  where  tlie  neutral 
is  employed  by  the  belligerent  for  that  purpo-ie,  or 
them  fraudulently,  and  in  the  service  used  for  the  bcne- 
of  a  belligerent  Another  important  exception  to  tljis  rule 
tfac  conveyance  of  the  despatches  of  an  ambassador,  or 
public  minister  of  the  enemy,  resident  in  a  neutral  State. 
tbe  language  of  Sir  Wm.  Scott, '  they  are  despatches  from 
who  are,  in  a  peculiar  manner,  the  favourite  object  of 
protection  of  the  law  of  nations,  residing  in  the  neutral 
tiy  for  the  purpose  of  preserving  tlie  relations  of  amity 
■e«n  that  State  and  tlieir  own  government.  On  this 
*ld  a  very  material  di.stinction  arises,  with  respect  to  the 
of  furnishing  the  conveyance.  The  neutral  country  has 
t  to  preserve  its  rclation.s  with  the  enemy,  and  you  arc 
**.t  liberty  to  conclude  that  any  communication  between  - 

can  partake,  in  any  degree,  of  iht:  nature  of  hcitility 
*"ist  you.  The  limits  assigned  to  the  operation.^  of  war 
»~>fit  ambassadors,  by  writers  on  public  law,  are,  that 
Vaelligerent  may  exercise  his  right  of  war  against  them, 
^"icvcr  the  character  of  hostility  exists ;  he  may  stop  the 
^susador  of  \i\s  enemy  on  Im  passage ;  but  when  he  has 
^xA.  in  liic  neutral  country,  and  taken  on  himself  the 
ioas  of  his  ofhcc,  and  has  been  admitted  in  his  reprc- 
itiirc  character,  he  becomes  a  middie  man,  entitled  to 
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peculiar  privileges,  as  set  apart  for  tlie  preservation  of  te 
relations  of  amity  and  peace,  in  maintaining  which  all  nadM 
arc,  in  some  degree,  interested.*  .  .  .  '  The  prartin  rf 
nations  has  allowed  to  neutral  States  the  privilege  of  recdYinj 
ministci's  from  the  belligerent  powers,  and  of  an  invnedttk 
negotiation  with  them." ' 

1  Beitu,  Dtrecko  Inl/rttacional,  pL  \\.  cap.  viii.  S  4S ;  the  aid  ihan 
referred  lo,  with  sonie  later  decisions,  wiU  be  lound  in  note  i,  p 
32t. 

In  1861,  during  the  American  Civil  War,  an  English  steaiDcr.  dt 
'Trent/  left  llavannah  with  Mer  Majnly's  mails  for  Engtand,  hiicsfal 
board  numrrous  p^issenj^ers.  Shoitly  alter  noon  on  the  fbllowiag  dit,i 
steamer,  Ijcing  ific  '  San  Jadnio,*  having  ihe  appeuancc  of  a  mtiMif 
war,  but  »nt  sliowing  colours,  wai;  observed  .ihead.  On  nearing  beibl 
jired  a  round  fthot  fmm  her  pivot  giin  across  die  bowi  of  tlie  'Tiot 
and  showed  American  colours.  A  shell  was  also  discharged  Tb 
'Trent'  stopped  and  an  officer  with  a  iarne  anned  gitanl  of  m 
boarded  her.  The  officirr  demanded  a  list  df  the  passengers,  aad 
pliancc  with  this  demand  being  refused,  the  officer  said  be  lud  ordm 
anvGt  Messrs.  Mason  and  SVidell  and  two  othert^  naming  then,  ud  H 
he  h.^d  sure  information  of  their  being  j!;is!*ngen  in  the  'Trent*  11 
commander  of  the  'Trent'  and  the  Admiralty  .igent  in  charge  af 
mails  protested  against  the  act  of  taking  Ijv  force,  out  of  the  v«uel,l 
passengers  under  the  proieaion  of  the  British  llag.  Resistance  ww 
"of  the  question,  and  uie  four  passengers  were  forcibly  taken  o«  af  d 
ship.  It  was  further  dcm.indcd  that  the  commander  of  tbc  *Ti 
should  proceed  on  baa.rd  the  steamer,  but  be  refused  to  do  ao 
forcibly  compelled,  and  the  demand  was  not  insisted  on. 

These  four  |>crson!f    were    forcibly  taken  from  00  boanl  a  Bfii 
vessel,  the  ship  of  a  neitlrnl  power,  while  pursuing  a  lawful  \'oy3^ 

The  tiovcmment  of  the  Onitcci  Sutcs  declared  thai  Captain  Wltti 
in  executing  the  proceeding  in  question,  acted  without  tbc  instnctiM 
foreknowledge  of  tliatgo^-emment;  that  although  a  round  shot  wat ' 
it  wu  so  pointed  as  to  be  as  harmless  as  a  blink  i^ot ;  ttai  tbt 
numder  of  the  'Trent'   was  not  ivquired    lo  go  on  board  the  '! 
Jacinto;"  that  the  persons  taken  boro  pretended  credentials  ttA 
structions,  In  liw  knonn  as  despatches;  and  iliai  the  officcn  af 
'  Trent '  knc\s'  of  ihc  assumed  charactccs  and  purposes  of  the  tea 
sons  when  ihcy  embarked  on  tlic  vessel.    These  persons  were 
micntly  released    by  the    United    States  Government   to  the  . 
Government,  but  the  arrest  raised  the  very  important  oucstion,  vii 
whether  or  not,  the  persons  nrrcsted  were  '  contraband  ot  war.'    It 
contended  by  the  United  States  that  nuritimc  law  so  gcnarnl]' 
ia  rem,  ttiat  is  with  pr^trty,  and  so  seldom  with  persons,  that  u 
it  seems  a  straining  of  the  term  'contraband'  to  apply  it  to 
Rcveithclcss,  persons,  as    well  as  property,  may  become   ci 
unce  the  word    means  broadly  *  contrary  to  proclamation,  pn 
illegal,  unlawful ; '  that  all  writers  and  judges  pronounce  nanl  or 
tary  persons  in  the  service  of  the  enemy  contraband ;  that  Vatiei 
'  war  allows  u«  lo  cut  ofS  from  an  ennny  all  his  resources,  and  tu 
him  from  Mending  ministers    to  solicit  assistance;'  that  Sir  W 
Scott  says,   '  you    may  stop  the   ambassador  of  )-our  enemy  M 
passaite,'  that  despatches  are  not  less  clearly  rontiaband,  and  the  (m 
or  couriers   who  undertake  to  carry  tltem  fall  under  the  same 
demiution.    The  United  States  acknowledged  tliat  a  subtlety  bu^ 
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(19.  If  a  neutral  engages  in  a  commerce  which  is  exclu- 
fy  confined  to  the  subjects  of  another  country,  and  which 

_  _  1  wbcUier  pretended  mimstera  at  an  ustirpioK  power,  not  recognised 

Isgal  by  either  the  t>d]iKcrGnt  or  the  neutral,  could  be  held  to  be 

Itsabuid,  but  that  it  voulcl  disappear  on  bcin;;  subjected  tn  vhnt  is 

true  test  in  all  cases,  namely,  the  spirit  of  the  law  ;  tliat  Sir  William 

tt,  speakitig  of  civil  magistrates  who  were  arrested  and  detained  u 

nmad.  sajrs,  'It  appear?  to  mc  on  principle  to  be  but  reasonable 

,  wfcen  it  is  of  sufficient  importance  to  the  enemy  that  such  persons 

1  be  sent  out  on  the  public  service  at  the  public  cKpense,  it  should 

1  equal  ground  of  forTeiture  against  the  vessel  tliai  may  be  let  out 

:  a  ptirpow  so  intimately  connected  with  the  hostile  oiMiniikink.' 

On  the  other  hand  the  British  novcrnmcnt  relied  on  ilie  j^Tounds, 

|ttutlK^CDeral  right  and  duty  of  a  neutral  power  to  maintain  its  own 

LCMannu cations  and  friendly  rcL-iiions  with  both  bdligcrenls  cannot  be 

f •Bpniei    '  A   ncutial   n;ttioa,'   says  Vaiicl,  ■  continues,  with   the  two 

I  futies  at  war,  in  the  seven]  lelaitons  nature  has  placed  between  nations. 

"faready  lo  perform  towards  both  of  thciii  all  the  duties  of  liumanily, 

'~^    iciDy  due  frtini  nation  to  nation.'    For  the  perfonnance  uf  these 

.  on  both  sides,  the  neutral  nation  has  itself  a  most  direct  and 

.*«erial  interest ;  especially  when  it  has  numerous  ciliiens  resident  in 

I  "tterritories  of  both  belligerents  ;  and  when  its  citizens,  resident  both 

^•e  and  at  home,  ha»-e  property  of  great  value  in  the  territories  of  the 

^icerents,  which  may  be  exposed  lo  danger  from  aas  of  confiscation 

violence  if  the  protection  of  their   own   government    should  be 

^ii  vxi  the  case  with  respect  to  Briti&h  subjects  during  the  late  civil 

"  m  North  America. 

^_  Acting  upon  these  principles.  Sir  William  Scon,  in  the  case  of  the 

Caroline'  ,6  /!^.,  46B),  during   the  war  between   Great    Britiiin  and 

^Mnee,  decided  that  the  carrjing  of  despatches  from  the  French  ambas- 

•'™«'.  resident  in  the  United  States,  to  the  Guvemmeni  of  France,  by 

..  V'^itcd  Stales  merchant  ship,  was  no  violation  of  the  neutrality  of  the 

^"J**scl  state?  in  the  war  hetwcen  Great  Uritain  and  Fmncc,  and  thai 

^'^   <l«I>atcbes  could  not  be  treated  as  contraband  of  war.    '  The  neutral 

******»-)■,'  he  &aid,  'ha*  a  right  lo  preserve  its  relations  with  the  enemy, 

■?**    Vou  »re  not  Qt  liberty  to  conclude  that  any  communication  between 

•r^^     can  partake,  in  any  degree,  of  the  nature  of  hosliliiy  against  yoit 

^     «aemy  m.iy  have  his  nostile  projects  to  be  attempted  with  the 

|t'**l=*l  State,  but  )-oar  reliance  is  on   ihc  int^rily  of  that  neutral  Slate, 

'7    »«  mil  not  favour  not  participate  in  such  dcsi^s,  but,  as  far  as  its 

^7*    *^oundls  and  actions  arc  concerned,  will  oppoK  them.    And  if  ihei* 

rfVj;^  <1  be  private  reasons  to  suppoM;  ihal  this  <onlidcncc  in  the  good  faith 

C^a-^^  tvcutral  State  has  a  doubtful  foundation,  that  is  matter  for  the 

_^  **^m  of  the  govcmmeni,  to  be  counlcmcted  by  juit  measures  of  pre- 

ll^^  *"^c  policy ;  but  it  is  no  |;round  on  which  this  couri  can  pronounce 

^  p     Xbc  neutral  carrier  lias  violated  bis  duly  bj'  beariiif;  despatche*,  which, 

y^  ^St^  ■'^  '"^  "^^  know,  may  be  presumed  to  be  of  an  innocent  nature,  aiid 

^**-e  mainicnaiice  of  a  pacific  connection.' 
j,_^^^nd  he  continues,  shortly  afterwards  :'It  is  to  be  considered  also,  with 
■v^^^Wd  to  this  question,  whiii  may  be  due  lo  the  convenience  of  the  neutral 


Sttfc, 


:  for  its  interests  may  require  that  ihc  intercourse  of  correspondence 


L  *^  ihe  enemy's  country  should  not  be  altogether  interdicted.  It  might 
^^^Imight  to  amount  almost  to  a  declaration  that  an  ambassador  from 
^^^^  Ynenty  shall  not  mide  in  the  neutral  State,  if  lie  is  declared  to  be 
^^**iTtd  from  the  only  means  of  conimonicitinjc  with  his  own.  For  to 
^^^1  uxfid  purpose  can  he  reside  there  without  the  opponunilies  of  such 


: 


is  interdicted  (o  all  others,  so  that  it  cannot  be  carried  mU 
all  in  the  name  of  a  foreigner,  such  a  commerce  is  coreddeid 

a.  com m It II i cation  ?  It  is  too  much  lo  say  that  all  the  business  of  Act** 
States  b1i:«11  be  transacted  bv-  the  minister  of  the  neutrsl  Stats  natm 
in  the  eneitiy's  country.  Tne  practice  of  nations  h.is  allowrd  to  DMtnl 
States  the  privilege  of  rcceivinK  miniBters  from  (he  belligcieni  Stai* 
nnd  the  use  and  convenience  of  an  inunetliate  negotiation  wiilt  thesL' 

That  these  principles  must  necessarily  extend  to  every  kind  a(  ^^ 
inatic  common icat ion  between  government  and  government,  wheilwfc) 
sending  or  receiving  :iinba&s:tdor«  or  commisaoners  personaQy,  v  Iq 
sending  or  leceii'ing  diispatches  from  or  to  such  ambassadors  or  coosit- 
sioneri,  or  from  or  to  the  respective  ROvemmcnts,  is  loo  plain  is  mJ 
argument,  and  it  seems  no  less  clear  that  such  coinmunirattons  on*  te 
as  legitimate  and  innocent  in  their  first  commencement  ;is  alHerwanh,**' 
that  the  rule  csnnot  be  restricted  to  the  caw  in  which  diplontattc  nSaun 
are  already  formallycstablishcd  by  the  resideiweof  an  accredited lainiMr 
cf  the  belligerent  power  in  the  neutral  country.  It  is  the  neutnlitf  (# 
the  one  p-nrly  to  the  eommunicattoni^  and  not  either  the  mode  of  lit 
communication  or  the  time  when  it  first  takes  pbce,  which  furaiiha  d* 
teat  of  the  tme  application  of  the  principle:  The  only  dtstinctioa  aranf 
out  of  the  |>eculiar  circumstances  of  a  civil  war,  and  <rf  the  »»■ 
recofinilion  of  the  independence  of  the  de  foiU  government  ttvmi 
t}ic  belligerents,  cilhcr  by  the  other  belligerent  or  by  the  neutnl  pom^ii 
this,  tliiit  for  the  purpose  of  avoiding  the  difficulues  which  mi^  «MI 
from  A  fomial  ^nd  positive  solution  of  these  questions,  DtplonMtiC  A|ail 
arc  fietjucntly  substituted,  who  are  clothed  witji  the  powers  *J\A  a^ 
the  iimnuniliet  of  ministers,  though  they  are  not  invested  with  ii* 
representative  diaractei,  nor  entitlra  to  diplomatic  honuurs.  Upon  da 
footine  Messrs.  Mason  and  Slidell,  who  were  expressly  slaletl  by  Mr- 
Scward  to  have  been  sent  as  pretended  ministers  plcnipaicauai^  6m 
the  Southern  Stittes  [o  the  Cnurt^  of  St.  James  and  of  f'am,  iial_ 
have  been  sent,  and  would  have  lieen,  if  at  all,  received;  andtbeiotqrtitM 
of  these  gcnilcmcn  upon  this  footing  could  not  have  been  justly  rc^iMi 
according  to  the  law  of  nations,  as  a  hostile  or  unfriendly  act  lowajds  " 
United  Slates.  Nor,  indeed,  is  it  clear  that  these  gcntlrmca  would  ' 
been  clothed  with  any  powers,  or  have  enjoyed  any  immunilieai  bcji 
those  iiccorded  to  Diplomatic  Agents,  not  officially  recognised. 

I[  appeared  to  the  BHlish  Cuvemment  lo  be  a  accessary  and 
deduction  fmin  thoie  principles,  ihat  the  conveyance  of  public  affflP  <_  _ 
this  character  from  Havannah  toSi.  Thomas,  on  their  way  to  Great  Brioi* 
and  France,  and  of  their  credentials  or  despatcltes  (if  any),  on  buifJiW 
'  Trent ,'  was  not,  and  could  not  be,  a  violation  of  the  duties  of  uiKiiliy 
on  the  pari  of  chat  vessel ;  and.  both  for  that  reason,  and  alto  b<(>*' 
the  destination  of  these  persons,  and  cf  their  despatches,  was  knifm 
neutral,  it  was,  in  the  judgment  of  the  British  Oovemtnent,  dor  *■ 
cenain  thai  these  persons  were  not  contraband.    The  doctrine  a(ca» 
iraband  h.i.s  its  whole  foundation  and  origin  in  the  priodple  whidt  o 
nowhere  more  accurately  explained  than  in  the  followinji  pamft  ■ 
Uynkershoek.    After  stating   m  general   terms  the  duty  «   bn(Billa 
neutrahty,  he  adds  :— '  Et  sane  id,  quod  modo  dtcebam,  non  taninnndt 
docet,  sed  et  usus,  inter  omnes  fere  eentes  receptns.  Quanvis  eitia  Utai 
sine  cum  atnicorum  nostrorum  hostibus  conunercia,  asu  lamen  pUoDk.* 
alterutrum   his   rebus  juvemus,   cjuibus  bellum  contra   amlcm  HAM 
instruatur  et  foi.'eatur.    Non  licet  igitur  attcrutri  advchere  ct,  qulbn  Bi 
bello  gerenda  opus  habet ;  ut  sunt  tormenta,  arma,  et  quottua  practpiM 
in  beUo  usus,  nulites.  ....  Optimo  jure  interdicttun  CK,  tie  quid 
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mtirciy  nntlonal  as  to  follow  the  situation  of  ihc  country, 
to  impress  its  hostile  character  upon  the  property  engaged 

ibus  nibminiBirenms ;  quia  hit  rebus  dds  ipsi  quodammodo  videremur 
fs  twuris  bellum  facere.'— (3ir<^fx/.  Jur.  Pu6.  lib.  i.  c.  ix. 
he  principle  of  comr-ihiintlof  war  is  here  cleaily  explained,  and  it  is 
tsiUe  that  men,  nr  deipntches^  which  do  not  coine  wicliin  that 
iple,  canin  this  sen^  be  coni.r.ibaQd.  I'tte  pi-iuli}-  of  knuwingl^ 
ing  contraband  of  wrar  ■&,  as  Mr.  Seward  stateil.  nothinj;  les»  than 
infiscalion  of  ihc  ship  :  but  it  is  impossible  that  ibis  penalty  can  Iw 
"c^i  when  the  nciitml  has  done  no  more  than  employ  means,  uiual 
ff  nations,  fi>r  maintaining  his  own  proper  relations  n-ith  one  of  the 
erenit.  It  is  uf  the  verj-  essence  o(  the  definition  of  contraband 
tie  micles  should  have  a  hostile,  and  nvt  a  neutral,  destinntion. 
Sb,'  says  Lord  Stowell  (the  '  Imina,*  3  R^.,  167),  going  to  a  *  neutral 
"l—nmi  come  under  the  description  of  contraband,  all  goods  goinff 

tiring  equally  lawful.'  'The  rule  respecting  contraband/ he  adds, 
liave  always  understood  it,  is,  that  anicles  must  be  taken  in  dtlieto, 
I  actual  prosecution  of  the  voyage  to  an  enemy's  port.'  On  what 
iuinciplc  CAn  it  be  ronlcnHcd  that  a  ho«lile  deslin^ition  is  less 
oary,  Of  a  neutral  dc«lin.ition  more  noxious,  for  conshtating  a  con- 
n<l  character  in  the  caie  of  public  a^nts  or  den>atche«,  thnn  in 
"»«  of  arms  and  ammunition  .*  Mr,  jieward  soueht  to  tupport  his 
usion  on  this  point  by  a  reference  to  the  well-fenown  dictum  of 
t^UIUm  Scott,  in  the  case  of  the  '  Caroline,'  that '  you  m^iy  si»p  the 
Ksador  of  your  enemy  on  his  passage,'  and  to  another  dictum  of 
ame  jud^c,  in  tlic  case  of  the  'Ortxrembo'  (0  Hob.,  434),  that 
fViiKlionaries, '  if  sent  for  a  purpose  intimately  connected  with  the 
C  operations,'  may  £all  tinder  the  same  rule  villi  persons  whose 
^jiiMnl  is  directly  military.  These  quotations  seemed,  to  ibc  British 
tmaent,  to  be  irrelcviint.    The  words  of  Sir  W.  Scott  were  in  both 

applied  by  Mr.  Seward  in  a  lensc  different  from  that  in  which 
Merc  used.  Sir  William  Scott  docs  not  say  that  an  ambusadursent 
a  bcUigcrcnl  to  a  neutral  .State  may  be  Stopped  as  contmbrmd,  while 
a  pusagc  on  bttoid  a  iicutra]  vessel,  bclun|{ini;  tn  that  nr  any  other 
al  State ;  nor  ibat,  if  he  be  not  contraband,  the  other  belligerent 
1  have  any  right  10  stop  Iiim  on  any  vojage.  The  sole  object 
I  Sir  William  Scott  had  in  view  was  to  ci;plain  the  extent  and  limits 
c  doctrine  of  the  invioLibitity  of  ambassadors,  in  virtue  of  that 
Ctcr,  for  he  says  : — 

^  limits  th.-it  are  assigned  to  the  upemlions  of  war  against  them,  by 
land  other  writers  upon  these  subjects,  are,  that  you  may  exercise 
right  of  war  against  tbem  wherever  the  character  of  hostility  exists, 
nay  sioji  the  ambassador  or  >oui  encray  on  his  passage ;  but  tvben 
s  arrived,  and  has  taken  upon  him  the  functions  of  his  office,  and 
een  admitted  in  bis  representative  charaacr.  he  becomes  a  son  of 
t  man,  coiided  to  pccubar  privileges,  as  set  apart  for  the  protection 

rtiatloos  of  amity  and  peace,  in  maintaining  which  all  ndticins  are 
ne  degree  interested.'  There  is  certainly  nothing  in  this  jiassuge 
nrbiich  an  inference  am  be  drau-n  so  totally  opposed  to  the  general 
r  of  tbe  whole  judgment,  as  that  an  ambassador  proceeding  to  the 
ry  to  which  he  is  sent,  and  on  board  a  neutral  vessel  belonging  to 
onntry.  can  be  stopped  on  the  ground  that  the  conveyance  of  such 
tbassaiior  ts  a  breacn  of  neutr;uicy,  which  it  must  be  if  he  be  con- 
id  of  war.  Sir  W.  Scott  is  here  expressing,  not  his  own  opinion 
y,  bnt  the  doctrine  which  he  considers  to  have  been  laid  duun  by 
»  tS  authority  upon  tbe  subject.  No  writer  of  authority  has  ever 
pted  thai  an  ambassador  pioceoding  to  a  neutral  State  00  board  one 


in  it.     In  the  war  of  1756,  the  French  Government  allwd 
the  Dutch,  then  neutral,  to  carry  on  the  commerce  beiwa 

of  its  meicliiint  sKijis  is  contraband  of  vrar.  Tlic  ooly  writer  aanwi  ^ 
Si  r  William  Scott  is  Vaitel  (lib.  iv.  c.  vii.  5  85),  whose  words  are  ibt«  - 
'  On  petit  encore  att.iqucr  et  arrftcr  sea  gens  (i.e.,  kciu  de  l^aaootk 
partout,  oil  on  a  la  libcr((<  d'cxerccr  dcs  aclcs  d'hostilite.  Nod-muIbmoI 
done  on  pent  jusicmcnt  refuser  Ic  passiigc  aux  ministres  qo^aoMB 
cnvoic  <i  d'autres  souvcrains  ;  on  Ics  urrcic  mdne,  sll.t  enirepreantft  h 
passer  secritemenl  ct  sans  pcrmtasion  Hans  les  lieux  dont  on  est  nalot' 
And  lie  adds  as  an  example  tlic  sciirurc  of  a  French  ambassador,  wtai 
pn.n'ning  ttiTOiigh  the  donti^nians  of  Kano\'er  during  war  bctwxcn  Enflal 
and  Fmncc,  by  the  King  of  England,  who  was  also  sovereign  of  llann^ 

The  rule,  therefore,  lo  be  collected  from  tliese  authorities  is,  tkit  jn 
may  stop  an  enemy's  ambassador  in  any  pLicc  of  which  you  arc  Jtmadt 
the  tnasler,  or  in  any  other  place  where  you  have  a  rixlii  (o  exeroM  xH 
of  hostility.  Your  own  territory,  or  uliip*  of  your  own  country,  are  pbca 
of  which  you  nre  yotirsclf  the  master.  The  enenij's  territory,  at  tk 
cncmy'i  ships,  are  pLtceii  In  which  youbiivca  rii;hi  to  cxcrdsc  acDi' 
hostility.  Neutral  vessels,  guilty  of  no  violation  of  the  laws  of  aoKPSfft 
are  places  where  you  have  no  right  to  exercise  acts  of  hostility. 

It  would  be  an  inversion  of  the  doctrine  that  ambauailort  hnc 
peculiar  privileges  to  argiie  that  they  arc  less  [irotected  than  other  ml 
The  rij;hi  conclufsion  is,  that  an  ambaiisaiior  sent  in  a  neutral  pmMrk 
invinjahlo  on  the  hi>:h  »eax  as  well  as  in  iteutral  waters  while  UMdo'dt 
protection  of  the  neutral  lUg. 

The  other  dictum  of  Sir  William  Scott,  in  the  case  of  the  '  Onaeab^,' 
is  even  less  pertinent  to  ilie  present  question.  That  rcLited  to  the  caie  ttt 
neuir.il  ship  which,  upon  the  elTccC  of  the  evidence  given  on  the  trul,  ns 
hclnl  by  the  court  to  have  been  engaged  as  an  enemy's  iranywrt  toe»- 
vcy  the  enemy's  military  officers,  and  some  of  his  civil  oHicer«,  >!ioM 
duties  were  intimately  connected  with  military  operations,  from  itc 
enemy's  i-«iintry  lo  one  of  the  enemy's  colonies,  which  was  about  tobettc 
thea^ire  of  those  operations,  the  whole  hcmg  doneimder  colour  of  a  bb^ 
Eated  neutr.il  destination.  Kul  as  Ion|j  as  a  neutral  govKrnmem  ■nhis 
whose  lerritorj'  no  military  operaiinns  are  carried  an,  adhe^^«  to  its  p<* 
fession  of  neutrality,  the  duties  of  civil  officers  on  a  mijston  la  ii*I 
government  and  within  its  terrilory  cannot  poisibly  be'connecWd  rti' 
any  '  military  operations'  in  the  sense  in  wnich  these  words  men  ifM* 
by  Sir  Wtllinm  Scott ;  as,  indeed,  is  rendered  quiic  clear  by  the  pamg* 
already  cited  from  his  own  judgment  in  the  case  of  the  '  crarnline' 

U  was  further  argued  by  the  United  States  Ooveromcnt  ^t  He 
'Trent,'  though  «lic  carried  mails,  was  a  contract,  or  merchant  «cshI,* 
common  carrier  for  hire  ;  that  maritime  law  knows  only  three  cUs«rf 
vessels — vii.,  vessels  of  war,  revenue  vessels  and  merchant  »'e9BeU  i  J^^ 
that  the  '  Trent '  falls  within  the  latter  cbiss ;  ib.U  whalrvvr  ditpuM*  >■** 
existed  concerninj^-  a  rij^ht  o{  visitiition  or  search  in  time  of  peace,  (MV 
they  suppoMrd,  hud  existed  In  modern  times  about  the  tight  cf  a  bd' 
ligcrcnt  in  time  of  war  to  capture  contraband  in  neutral  and  even  bkoOf 
merchant  vcsscb,  and  of  the  lijiht  of  visitation  and  search  m  ordtf  t» 
determine  whether  they  arc  neutral  and  arc  dacumcntcd  as  such  acc«nl- 
in)[  lo  the  taw  of  nations.  They  assumed  in'  the  case  o(  the  '  Ttcal,'  '*' 
cordinx  to  their  reading  of  Itritisb  authontics,  that  the  drctuii*taac«  Ai* 
the  *  Trent '  was  proceeding  from  a  neutral  port  to  anoiliei  aeetnl  p0* 
did  not  modify  the  ri^'hi  of  the  belligerent  cnptur. 

The  reply  of  the  iiriti«h  Govcminciil  to  this  is  that  acootdine  1°  . 
lavas  laid  down  by  l)riiishauihoriiie&,if  ihc  real  doiiiuuioaof  ifacTCtf^ 
be  hostile  (that  is,'  to  the  enemy  of  the  enemy's  eountry}*  k  caanol  I* 
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Mother  Country  and  her  colonics,  under  special  licences 
nted  for   this  particular  purpose,    other    neutrals    beingf 

End  and  rendered  innocent  by  a  fictitious  dcstiniition  to  n  neutral 
;bai  if  the  real  tcrminusof  the  voyage  be  i^owfy&iif  in  u  neutriil  terri- 

na  RnjiliHh,  tiiir,  indeed,  it  is  beltci-ed  any  American  auihority  can 

Miad  u  hitli  h.i-<>  ever  given  countcn.Lncc  to  the  docuinc  that  cither 

or  dcspatdics  can  be  auhjeci  during  such  a  voyage,  and  on  board 
iineutral  vessel,  <o  bclliecrcnt  capture  sa  comr^ndof  war.  The 
■h  Goi'cminent  regarded  §uch  »  doctrine  as  wholly  irreconcileablc 
>  tbc  tnie  principles  of  maiilime  Uw;  and  certainly  with  those 
ciplcs  as  they  have  been  understood  in  ihc  conns  of  Great 
lin.  It  is  to  be  further  obsened  th»t  pickets  cng:iged  in  tlie 
■1  wn-ice,  and  keeping  up  the  regular  anil  pcrujdica!  communica- 
I  between  the  dificrent  c»iinirie$  of  KuTupe  and  Americi,  and 
r  parts  of  the  urorld,  though  m  the  absence  of  treaty  stipulations 

nay  not  be  exempted  from  visit  and  search  in  time  of  war,  nor  from 
ptaakies  of  any  viobtion  of  neutrality,  if  proved  to  have  been  know- 

'  cgmnitied,  aro  still,  when  snilirg  in   the  ordinary  and  innocent 

KoT  their  le};itimaic  employment,  which  consists  in  the  conveyance 
■oJUand  p3Sheiigcr«,  cniiileil  to  peculiar  favour  and  {irotectiun  from 
nenunent«  in  whose  service  tliey  are  engaged.  To  <letaln,  disturb, 
nerfere  with  them,  without  the  very  gnvesi  cau.se,  would  be  an  act 

most  noxious  and  injurious  character,  not  only  to  a  vast  number  and 
eiyef  todividual  and  private  interests,  but  to  ihe  public  interests  of 
Dal  and  friendly  governments.  If  the  ATncricin  arguments  were 
dnpon  as  sound,  the  most  injurious  consequences  might  follow*.  For 
wt,  in  the  late  civil  war,  according  to  that  doctrine,  any  packet  ship 
Jing  a  Confedcriitc  agciit  from  Uovcr  to  Cidais,  or  from  Calais  to 
W,  might  be  captured  and  carried  to  New  York.  I  n  case  of  a  war  be- 
ti  Austria  and  It.ily,  the  convcjance  of  an  Italian  mmislcr  or  agent 
It  cau»c  Ihe  capture  of  a  neutral  p.icl(Ct  plying  between  Malta  and 
*tille£,  or  bctirccn  Malta  and  iiibialtar,  the  condemnation  of  the 

Bt  Tncatc.  and  the  conhnemenl  of  the  muii»icr  or  agent  in  an 
tUu)  prison.  80  in  the  Lite  war  between  Great  Britain  and  France 
e  unc  band,  and  Russia  on  tlie  other,  a  Russian  minister  gotns  from 
bwy  to  WaahingtoD,  in  an  AineHcan  ship,  might  have  been 
!tit  to  I'ortsmouih,  the  ship  might  luve  been  coiulcmncd,  and  the 
*«r  sent  to  the  Tower  of  London.  So  also  a  Confederate  vessel 
r  might  have  captured  a  L'unard  sccanicr  on  its  way  from  Halifax  to 

fMol,  on  the  ground  of  its  carr>-ing  despatches  from  Mr.  Seward  to 

kdants. 

i    1804.  Mr.  Madison,  Secretary  ol   Sl.itc   of  the   United   States, 

t  Instructions  to  Mr.  Munnjc,  the  American  minister,  in  England, 

'X^TieiKTver  property  found  tn  a  neutral  vcMel  is  Sup|Kned  li> 
hbic  on  any  grotind  to  ca»iure  and  condemnation,  the  mle  in  alt 

is,  that  the  question  sliall  not  be  decided  by  tlie  captor,  hut  be 
Sd  before  a  legal  iribimal,  where  a  regular  tri;d  may  be  had,  and 
;  the  captor  himself  is  liable  to  damages  for  an  abuse  of  his  power. 

1  be  reasonable,  then,  or  just,  that  a  belligerent  commander  who  is 
nnncted,  and  thus  n^sponsiblc  in  a  case  of  mere  propeny,  of  trivial 
Ut,  should  be  permitted,  without  recurring  to  any  irihurul  whatever^ 
aiaine  the  crew  of  a  neutral  vexset,  to  decide  th- 
eir  respective  allegiance,  and  to  carry  that  dedvi 
tijj  every  irwiividual  he  may  choose  into  a  «e; 
g*y  cutting  htm  off  from  his  most  lender  conr. 

and  his  person  to  the  most  humiliating  discipline,  .>i<u  >•; 


id  by  the  opinions  of  the  most  eminent  text-wrii 
countries.     It  has  generally  been  designated  by 
the  '  rule  of  the  war  of  1756.' ' 

I  20.  I''ew  now  contest  the  correctness  of  the 
that  where  neutrals,  by  a  special  indulgence,  ar* 
in  lime  of  war,  to  engage  in  a  commerce  of  ihe  ci 
is  purely  national,  and  from  which  they  arc  exctud 
of  peace,  they  are  necessarily  impressed  with  a  hosti 
But  during  the  wars  of  1793  and  1801,  Great  Britai 
to  give  this  rule  a  much  greater  extension,  and  af 
where  a  commerce,  which  had  been  previously  re 
national  monopoly,  is  thrown  open  in  time  of 
nations,  without  reserve,  by  a  general,  and,  on  its 
manent  regulation,  neutrals  have  no  right  to  aval 
of  the  concession,  but  that  their  entrance  into  ih 
opened  is  a  criminal  dcparture-from  the  impartial 
bound  to  observe.  It  was  formerly  the  policy 
Kuropcan  powers  to  confine  exclusively  to  thci 
subjects  the  trade  between  their  own  ports,  and 
mother  country  and  its  colonies.  During  the 
to,  some  of  the  continental  States  abolished  thi 
and  opened  their  coasting  and  colonial  trade  \t 
witliout  reserve.  But  England  contended  that  su 
of  policy  bj'  a  belligerent  in  time  of  war  was  not 
by  the  law  of  nations,  and  neutral  vessels  ci^a 


tnie  were  seized  by  her  cruisers,  and  condemned   by  her 
coerts  of  Admiralty.    The  confiscation  of  a  vast  number  of 
American  ships,  with  valuable  cargoes  of  colonial  produce, 
«U  the  principal  fruit  of  this  rule  of  British  law  and  British 
policy.    But  the  government  of  the  United  States  most  car- 
nally and  energetically  remonstrated  ^lgainst  the  doctrine,  as 
»  modem  and   violent  innovation,  unjust  in   its  principle, 
niiaoui  in  its  application,  and  without  the  sanction  of  inter- 
mtional  law.     Neither  the  British  Orders  in  Council,  nor  the 
decisioas  of  British  prize  courts,  seem  to  have  adopted  any 
fixed  principle  with  respect  to  the  prohibition  of  neutrals 
ftom  engaging  in  the  colonial  and  coast  trade  of  a  bcllij^iercnt 
Slitc.    Soon  after  the  commencement  of  the  war  of  1793, 
England  entrusted  her  cruwcrs  'to  bring  in  for  lawful  adjudi- 
cation all  vessels  laden  with  goods,  the  produce  of  any  colony 
^  France,  or  carrying  provisions  or  supplies  for  the  use  of 
any  iuch  colony,"  thus  prohibiting  ff//  trade  between  neutrals 
Md  the  colonies  of  the  enemy,  even  that  permitted  in  time 
(rf  peace.     The  instructions  of  January  Sth.  1794.  were,  'to 
'"ing  in  all  vessels  laden   with   goods,  the   produce  of  the 
'''*ltch  West  India  Islands,  and  coming  directly  from  any 
P^  of  the  said  islands  to  any  port  in  Europe,'  thus  pcr- 
"""ing  American  vessels  to  trade  directly  between  the  United 
^tes  and  the  French  colonics,  but  not  between  them  and 
.f^  port  in  Eunspc,  c\'en  though  neutral.     But,  in  1798,  the 
["Utructions  were  .';lill  further  extended  so  as  to  permit  neutrals 
n  **''*^^  between  the  enemy's  colonies  and  any  port  of  Great 
■^'■*in.  or  any  port  of  a  country  in  Kuropc  to  whicli  tlie 
"^"'^i-al  ship  might  belong.     It  will  be  observed  that  these 
7*"^talions  virtually  amounted    to  an   abandonment  of  the 
*™^^iip!c  upon  which  the  British  extension  of  the  rule  of 
^?  ^  was  claimed  to  be  founded.    Nor  was  there  an  entire 
"Varmity  in  the  decisions  of  the  courts,  either  with  respect 
^^iie  exact  limits  of  the  rule,  or  the  penalty  to  be  inflicted 
^    ^lic  neutral  for  its  violation.     In  some  of  the  earlier  wars 
r    ■»       cargo  was  condemned,  and  the  ship  restored,  without 
.^*^ht,  but.  subsequently,  both  ship  and  cargo  were  con* 
^'^^ncd.     At  one  time  the  prohibition  was  construed  to  cx- 
7^^  only  to  trade  thrown  open  by  the  enemy  temporarily  or 
*~^ng  the  war;  but  was  afterwards  extended  to  trade  made 
S^^«nil  by  regulation  declared,  in  terms,  to  be  permanent 
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Moreover,  the  general  principle,  that  the  trade  of  neutral) 
with  the  colonics  of  the  enemy,  because  first  opemd  hj  iim. 
during  tfie  war,  seems,  in  some  cases,  to  have  been  abaodcoed 
by  the  court,  and  the  trade  declared  to  be  unlawfol  cBly 
when  its  direct  and  immediate  tendency  was  to  relieve  ihe 
colonies  from  a  hostile  pressure,  so  close  and  immioent, IbM. 
but  for  the  assistance  rendered  them  by  ncutnl  tnde,  k 
would  inevitably  compel  their  surrender.' 

*  Duer,  Oh  /niurame,  vol.  i.  pp.699i7i7:  Whexton,  ffut.lM»if 
/iatiomSifp.  }73i  et  "cq. ;  the '  Nancy,'  4  rfd*.,  Appen.  vi, :  Uritiik  OHm 
in  C^MMdl,  November  6,  1793;  January  8,  1794;  February  35,  ITfl: 
HelTier,  Jirmt  Intfrnaiiifniil,  §174:  for  the  purpoie  nf  pteseninf  At 
integricy  of  the  following  note,  it  has  beeo  found  necessary  co  reprahci 
some  portions  of  the  above  text. 

The  general  principle  applied  lo  cases  of  Ihe  interposition  ol  acotri 
mcrch:inls  in  Ihe  co!oni:il  trade  has  l^eeji,  that  the  '  fund&tnenLil  tain 
of  thtt  trade  being  founded  on  a.  tysteiii  of  inonopolistng  lo  the  (bM 
:it;ite  ibe  whole  i[-.ide  lo  onA^rom  her  colonies  in  tinie  of  peace,  '*  iiM 
conipeieni  to  neuitaJ  States  m  lime  of  war  To  assume  ihut  tmde  m  (HP 
ticulur  indulgences,  01  on  temporarj-  relaxations  arising  from  ibe  itaK  rf 
war,  and  that  such  a  tr.idc  is  not  thiTeforc  entitled  to  llw  pTT^ilegB  nd 
protection  of  a  neutral  ch^imcter.'  The  .ipplication  of  this  genenl  nlib 
nowcvcr,  has  from  time  to  time  beer  (pialitied  by  some  rdxtadHL 
It  is  upon  the  extent  nnd  lej^  effect  of  ihc<ic,  rither  thait  00 
existence  or  fitness  of  the  general  prinaple  itself,  thai  the  \'k 
discussions  which  have  taken  place  on  these  subjects  have  [inBdpilS)^ 
been  employed. 

During  the  war  between  England  and  her  American  coloaics  and 
several  pou.'crs  of  Europe  that  interfeted  lo  foment  ihortecii^ereflcei, 
principle  was  altogelhcr  intermilted — and  on  ihi*  ground,  that  Fn 
bad  professed,  a  short  lime  before  ilic  commencement  of  iKttiliiie*, 
have  altogether  abandoned  the  principle  of  monopoly,  und  meant,  u  - 
permanent  rcgnl.ition,  to  admit   ncuir.1l  merchants  to  trade  «itl>  ^ 
French  colonics  in  the  West  Indies.    The  event  pro>'ed  tbe  fifwH*^ 
that  representation  ;  but,  fora  tiiD&  tbc  ctfcct  was  the  same.    TbeC 
of  Admiralty  of  Great    Britain   did  not,  during   that  war,  apfir  * 
principle  or  interrupt  tbe  intercourae  of  neutral  vesscU  in  that  bnacfc 
commerce  more  than  in  any  other. 

.Soon  iificr  the  coinmci  icemen  I  of  the  war  of  ithi.  rSr  f^r,-.  jtl 
instnictions  thai  issued  were  framed,  not  on  ihc  <■•.  "^ 

can  war,  but  on  the  antecedent  practice  ;  aiKl  din ;  jM^ 

in,  for  lawfid  .idjudication,  all  vessels  laden  wiib  gcKxls,  the  produce  e 
any  colony  of  France,  or  carrying  provisions  or  supplies  for  the  <UC  ' 
any  such  colony.'  The  relaxations  that  have  since  been  adopted  liM 
originated  chiefly  in  the  change  that  has  taken  place  in  the  trade  el  AB 
pan  of  the  world,  since  the  eMablishment  of  an  independent  goreSh 
ment  on  the  continent  of  America.  In  consequeiKc  of  that  ciMi 
American  vessels  had  been  ndmitteJ  to  trade  in  wme  aniclev  tod  a 
certain  conditions,  with  the  colonics  both  of  Circat  Itrilain  and  faxa 
Such  a  permission  bad  become  n  pan  of  ihc  ^'^neral  coamcRi 
arrangcmcni,  as  ihc  ordinary  slate  of  tlieir  trade  in  time  et  pciOC 
commerce  of  America  was  therefore  abridged  by  the  foresoins  loftn 
tion<).  and  debarred  of  the  right  generally  ascribed  lo  neutnJ  tradt 
time  of  war.  that  it  may  be  coniinued  with  particular  exceptiom  oti  I 
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I  31.  The  distinction  between  the  rule  of  tJie  war  of  17S6, 
I  that  contended  for  by  Great  Britain,  generally  known  as 

of  Hs  onlinaiy  ef lublishment.  In  consequence  of  representations 
le  by  Uic  Aincriciin  Gu>-eniincnt  to  this  eiircct,  new  initructions  to  the 
toll  cruisers  weie  iuued  on  J»iiuury  8,  I794,;ip]>iirvnily  <l<.-5igncd  to 

Bit  American  shlpi  trading  l^wccri  ttieir  uwn  cuunir>-  and  ihe 
es  of  France  Tbc  dirceiions  were  'to  bring  in  all  vea^^eU  liiden 
:  goods,  the  produce  of  the  French  West  India  Islands,  and  coniin]( 
Icujf  from  any  pon  of  the  said  islands  to  any  port  of  Europe.' 
la  consequence  of  this  relaxation  of  the  general  pnnciplc,  in  favour 
LaCfican  vessels,  a  similar  liberty  of  resorting  to  the  colonial  market 
ibe  sopply  of  their  own  consumption  was  conceded  to  the  neutral 
«9  of  £orope.  To  this  effect  a  third  set  of  public  instructions  was 
ed  Iw  Great  Britain  on  January  25,  1798,  whicti  recited, as  the  special 
W  of  furtlicr  alleraiion,  'the  present  stale  of  the  conunerce  of  this 
Buy,  as  well  as  that  of  neutral  countries.'  and  directed  cruisers  '  to 
B  In  all  vxsscb  coming  with  cargoes,  the  produce  of  any  btand  or 
Mement  belonging  to  Fiance,  Spain,  or  Holland,  and  coming  directly 
k  any  pon  or  the  said  islands  or  settlements  to  any  pon  of  Europe, 
being  a  (lort  of  this  kingdom,  nor  n  port  of  the  country  to  which 
k  (hips  l^ing  iteiitral  shiptt,  bclontftd.' 

Neutrul  vesMls  were,  by  this  relaxation,  allowed  to  carr>'  on  a  direct 
unerce  between  the  colony  of  the  enemy  and  tlieir  own  country  ;  a 
seision  rendered  more  reasonable  by  the  events  of  war,  which,  by 
Ehilating  the   trade   of  France,  Spain,  and   lloiland,  had  entirely] 
li?ed  the  States  of  Europe  of  the  opportunity  of  supplying  themselves ' 
I  the  articles  of  colonial  produce  in  Ihoje  markets.     This  is  the  sum 
be  general  rule,  and  of  the  rclaxntions  in  the  order  in  which  they 
le  occurred.     On  the  effect  and  extent  of  the  law,  to  be  extracted 
m  the  rule  and  the  exceptions  taken  together,  much  argument  has 
p  dispbyed  and  several  important  judgments  have  been  delivered 
ia.,  apfx). 

Pritchard's  Admimlly  Digest  contains  mojt  of  these  decisions,  but 
following  principal  cases  may  be  oi  interest  to  the  reader,  vi»  : — 
A  »hip  goii^  from  the  mother  country  of  the  encm)'  to  their  colony 
er  fabe  papers  and  a  false  character,  and  coming  back  again  to  the 
bcr  country-,  wrs  to  be  subject  to  confiscation  by  the  other  belligerent 
ngher,  notwilhstanding  the  clearest  evidence  of  neutral  property— 
'Calypso,' 3  AW.,  154;  the  '  Pheenix,'  3  A'oi.,  186;  ihc  'Star,'/Wif. 
n. 

NeuUal  property,  pastinf  »«  <iirect  vo>-age5  between  the  mother 
Dry  of  one  enemy  and  the  coltmy  of  another  enemy,  was  to  be  liabl*  { 
ondemnaiion.— The  '  Rose,'  3  R^.,  306. 
/Ud  this  ivhcthcr  the  tnde  was  opened  to  the  neutral  by  the  enemy  or 
:— The  '  Immanucl, '  lUiL  205.^ 

K  neuiml  »hip  and  cargo,  taken  trading  between  tbc  settlement  of  on«  1 
ay  and  the  colonial  possession  of  an  allied  enemy,  was  condemned^ 
gicludcd  under  the  principle  of  a  trade,  between  the  cslony  of  Ihe 
ny  and  the  parent  State,  which  was  illegal. — The  '  Ncit  Adventure,* 
also  the  '  Oxolen '  {Lords  of  Appeals),  4  Rob.,  App.  A.,  p.  4,  note. 
caiKo  on  board  a  neutral  sliip,  seixcd  on  a  voya^  from  a  colony  of 
■nemj-  to  the  mother  country,  notwichsl^ndini;  an  a&scrtcd  deviation 
I  such  destination,  but  under  compulsion  of  a  vh  miijar,  condemned. 
I  restored,  but  wiilwiit  ffcifiht. — Tlic  •  Mincn-a,'  3  AW.,  229,  and  the 
na  Doro^ca,'  /^tif.  329.  n.  But  the  illegality  of  such  voymjtes 
equenily  held  by  the  Lords  of  Appeal,  to  attach  as  sirongly  cm 
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the  nile  of  1 793,  is  quite  obvious.     It  is  thus  pointed  (Ml  lif 
Mr.  Wheaton  :  'There  is,"  he  .says,  "all  the  diflTercnec  b«w« 

Mp  as  on  ihc  cargo,  .-ind  the  ship  was  condemned  accon£De^f.-lfe 
'  Yongc  Thoinnsj'  3  Roll.,  332,  n. 

A  ncutriil  ship  and  cai]j;v,  taken  );o in);  (lom  a  colon^of  iheaxaia 
apoit  of  £uroi>C,  nul  bcini;  a.  Itrituli  purt  nor  <1  pon  of  iheconnma 
which  cither  the  sliip  and  au^o  l>cIongcd  (nhicli  tmdc.  thougli  saarad 
by  the  rl»in»nt  to  have  been,  during  peace,  .in  oijcn  irailc.tbe  comWi 
Itself  bun nd,  under  the  general  ndcof  maiitimc  Sute^.  and  in  iheitaaa 
of  uroof  to  the  comrjuy  by  the  claimani,  to  consider  xa  an  aAm^ 
trade  monopolised  by  the  parent  Stale),  condemned  on  ibe  ^nait 
such  trade  being  a  breach  of  the  KCncral  law  of  nations,  and  WM  nA* 
the  limits  of  the  rc1>unttoiis  of  the  xcncml  l.iw  alloit'cd  by  the  eovmaM 
of  Great  Rriliiin.— The  '  Wilhclmina  '  (  I.otdn  of  Appeal).  4  /f^,  App 

A  neutral  ship  mljilit  lawfully  po  from  her  own  port  in  Europe  »  fit 
colotiy  nf  ail  enemy,  and  there  hide  a  carRo,  and  return  with  ii  to  Dh  t<i 
purt.— 'rlie  'Providcntia,'  2  Uofi.,  142  ;  the  '  Iraiiunucl,'  /Ud.  197(tli 
'  Marj;aiciha  MagdsWna,'  /61W.  138, 

Goods  were  shipped  at  a  neutral  port  for  the  rolon;r  o€  the  ( r  ■ "    "" 
afterw.iixis  entered  at  a  port  of  the  enemy,  where  the  ship  In 
and  where  part  of  the  carjio  was  lakcii  out  and  sent  Ixwk  Hi 
port,  similar  yiKHb  bein^  placed  011  lioard  in  lieu  thereof.     I 
(but  as  to  that  part  only  of  the  goods  (in;;uia!iy  shipped)  (o  U  ■.  ■  — 
under  the  yeneral  priw  law  of  nations,  to  be  i-im-iidcntJ  as  expont^  daeC 
from  (he  neutral  port,  the  original  place  of  their  shipment— The '1» 
manuel,"2'^ci.,  197, 

An  American  vessel  taken  bringing  a  cargo  of  pnMJDCe  \na  At 
Havannah  to  Hamburg,  nicreiy  touching  in  America  fiir  fi»h  pqov 
without  iandioK  ilie  caiyo  or  paying  duties,  con<tcmned,  as  alto  the  din 
the  touching  in  i\iiiieric3  being  held  to  be  a  colour^ible  and  coHuutt,  w3 
not  a  ln>ti4  Jiiif  imporcuion,  and  the  voyage  direct  from  the  fUianA 
to  Hamburg  iK'int;  illegal  under  the  general  law  of  nations.— The  'MiF* 
cury  ■  (Lord^  of  .Appeal),  4  RaA.,  App. 

The  mere  touching  at  an  intermediate  port,  whether  of  the  _ 
to  which  the  ve«cl  belonged  or  any  other,  without  imp.rting  the  _ 
into  the  common  stock  of  that  country,  ilid  not  alter  itte  naiuie  of . 
voyage,  which  continued  the  same  in  all  respects,  and  was  roniwlcRd 

a  i-oyagc  to  the  country  to  which  the  vessel  was  actii.iUy  jpiin^  for  I 

purpose  of  delivering  the  cargo  at  tlie  uhimalc  port— The  '  Mviv' 
S  fiof>.,  36s,  and  see  also  p.  336. 

l*cri:>bublc  commodities,  carried   from    the   enemy's  coontry  to 
neutral  port,  with  a  bondfidt  intention  of  disiMi-iing  of  them  fai  iIutM 
were  permitted  to  be  exported  lo  ihc  enemy's  rnlonies,  in  conseqiieace 
their  being  unable  to  be  aoldaa  intended.     Kcstiiuiion  of  ship  am!  ana 
with  captor's  cxpenjcs,  decreed,  reversing  the  drcision  of  the  Vw 
Admindty  Court  of  New  Providence,  condemning  ship  and  caim 
reason  of  auch  trading. — The  'John,*  i  A(l"n,  39, 

A  pica  of  distress,  set  up  to  acco»mt  for  a  neutral,  trading  fiwn 
colony  of  ihc  enemy,  putting  into  a  pon  of  Ihc  mother  countn-,  wm  I 
on  the  facts  not  to  amouni  10  a  sufficient  excuse  for  ^o  domg.  Ship 
cargo  condemned  accordingly. — The  '  Star,'  3  R{>6.,  193,  n. 

The  gcneml  principle  was  not  so  strictly  applied  10  trade  vHth  the  Ei 
pean  settlements  in  the  Fiasi,  as  in  the  New  World.  .1*  (he  lr>tlc  of  . 
hast  bad  been  geacr.iHy  npcn  to  neutrals. — The  '  luliamu'  4  R.'i..  5:8. 
Trade  with  the  Ftcmh  colony  of  Sene^l  was  held  10  '  '    '   ■  ^i 

ciciitly  opened  by  the  Frcmh  to  neutrals  before  the  w  .;<  m— 

vessel  so  trading  from  the  opei^tion  of  the  principle  apiriie^l  loiiiccotoite 
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prfnciplc  and  the  more  modern  doctrine  which  interdicts 
leutrals,  during  war,  all  trade  not  open  to  them  in  time  of 
K,  that  there  is  between  the  granting  by  the  enemy  of 
ctal  licences  to  the  subjects  of  tlic  opposite  bcihgcrcnt, 
ecting  their  property  from  capture  in  a  particular  trade 
ch  the  policy  of  the  enemy  induces  him  to  tolerate,  and  a 
eral  exemption  of  such  trade  from  capture.  The  former 
icarly  cause  of  confiscation,  whilst  the  latter  has  never 
I  deemed  to  have  such  an  effect.  The  rule  of  the  war  of 
6  was  originally  founded  upon  the  former  principle  ;  it 
[suffered  to  lie  dormant  during  the  war  of  the  American 
olntion,  and,  when  rc\-ivcd  at  the  commencement  of  the 
:  against  France,  in  1793.  was  applied  with  various  relaxa- 
is  and  inodilication:!  to  the  prohibition  of  all  neutral 
ic  with  the  colonies,  and  upon  the  coasts  of  the  enemy.' 
s  distinction  is  also  clearly  pointed  out  by  Mr.  Ducr,  who 
most  conclusively  answered  the  arguments  of  Sir  William 

eof  the  enemy,  under  which  propcny  taken  in  Iradc  between  the 

lier  coiintrj'  -iiid  colony  of  ihc  enemy  was  held  liable  to  con lisc.i lion. 

itvtion  ;  captor's  expenses  iillowcd.— /^/V/. 

feirtrals  were  not  to  trade  nn  Jreighi  between  the  ports  of  the  enemy. 

{ht  and  expenses  lo  a  neutral  ship  engaged  in  the  coasting  trade  of 

sicmy  refused.— The  '  [mmanucl,'  i  A'o/.,  303. 

n  Kagland  and  most  otJier  l^uropcan  countries,  the  coasting  trade 

nnt  to  the  date  of  (his  else  Ixcn  »pen  to  foreign  vessels.     HatMtual 

Javment  in  the  coasting  trade  of  the  enemy  wnuld  stamp  a  neutral 

el  with  a  hostile  ihar.me/,  bin  puriuin^  one  voyage  in  such  trade 

Id  n«  be  suflicicnt.— The  '  Welvaan,"  i  kaX,  134. 

Lanyini;  nn  ttic  coaMing  tr.ide  of  ihe  enemy  with  false  papern  was  a 

be  of  condemnation.     So  held,  no4wiihsianding  the  assened  declara- 

»of  France,  holding  out  an  .tssurancc  that  foreign  vessels  should  be 

lined  into  the  coasting  trade  of  that  countrj-  as  a  permanent  regula- 

-The  '  F-beneier,'  6  f(<^..  251. 
Tbc  privilege  of  '  firec  ships  free  goods  '  un<lcr  the  Dutch  treaty  was 

ta  apply  to  coasting  vo>'.-iges. — The  '  Yongc  Jnn,'  and  other  shipt, 
W.,  42,  n. 

For  coses  of  condcnnnation  of  ships  and  c.irgoes  on  the  ground  of  a 
u^,  in  violation  of  the  prohibitorv  Act,  with  the  AmericAn  Slates,  tlicn 
Dies  of,  bttl  in  n  rtate  of  revolt  f'roni.  Great  Britain,  sec  the  '  William 

Gnce,*and  cases  therein  cited,  //.tr  and  Marriott^  76.  the  '  llcUc 

Be,*  dted  in  the  '  Friendship,'  !bi,{.  ;'<>,  ihc  'Sally,'  Ibid,  8> 

or  cases  of  restitution,  notwithstanding  such   a  ttading  and  tlie 

11^  on  ibc  ground  of  peculiarly  favourable  ciicumalances  npplying  to 

i,  5ce  the   '  Fficndship,'  ihid.  78,    tbc  'Commerce,'  Jhi4,   80,  the 

•ecca/  IHJ.  197. 

a  to  iBSunmcca  on  a  colonial  or  coasting  tradci  sec  Uerens  v.  Rucker, 

W  Btack.^  314. 

Wheaton,  Ebm.  Imi.  La-a.\  p(.  iv.  ch.  iii.  ^  37  ;  Whcalon,  Hist.  Imw 
fativmi,  pp.  375,  ct  seq.  i  \\healoa,  Sc/.,  vol.  i  Appendix  No.  UL 
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S  22.  The  application  of  this  rule  of  1795,  made  bjrGnt 
Britain,  fulty  ilhistr.-ttes  its  objectionable  character,  oni 
its  most  modified  form.  As  explained  by  the  British 
of  Admiralty,  and  relaxed  by  tlie  Orders  in  Council,  thii 
permitted  the  tmpoitation  of  the  produce  of  the  eDalf^ 
colonics  into  a  neutral  countiy,  and  its  exportation  thcKtb 
other  countries.  A  question,  however,  arose  as  to  -whuo* 
stitutcd  the  evidence  of  importation  and  exportation  b>' ftt 
neutral  ?  An  American  vessel  had  imported  goods  ItM 
Havannah,  which  had  been  landed  in  the  United  StaKbUii 
duties  on  them  paid  to  the  American  Government  Thtf 
had  afterwards  been  carried  in  the  same  vessel  as  a  (St 
of  a  cai^o  from  a  port  of  Massachusetts  to  Spain.  Tbcn» 
scl  was  cflpturcd  by  liritish  cruisers,  and  the  captors  bslftd 
upon  a  condemnation  on  the  ground  of  continuity  of  veytpi 
but  Sir  William  Scott  decreed  the  restoration  of  ship  ud 
cat^o,  on  the  ground,  tliat  the  landing  of  the  goods  asd  die 
payment  of  duties  in  a  neutral  port  were  sufficient  evidoo 
of  an  import-ition  in  good  faith.  This  decwion  was  rewlen* 
in  1800;  but  in  1S05  the  Lords  of  Appeal  discoti'cred  thai  tk«c 
critifia  of  a  bon&  fide  importation  might  befallaciou&vw 
therefore  were  not  to  be  held  as  conclusive  evidence  of 
breach  in  the  voyage.  If  the  circumstances  of  their  rc-expor 
tation  were  such  as  to  indicate  that  the  original  importatioi 
into  tlic  neutral  port  was  intended  for  that  purpose,  the  tn* 
was  declared  illegal,  and  the  x-csscls  .-ind  cargoes  condcoiocd. 

t  23.  The  effect  of  this  application  of  the  British  nik' 
the  continuity  of  the  voyage  from  an  enemy's  cotooy  to 
neutral  port,  and  thence  to  the  mother  country,  or  to  s  pc 
of  a  belligerent,  produced  a  most  disastrous  effect  npoi 
American  commerce.  The  mcrcliants  of  the  United  States 
relying  upon  the  rule,  recognised  by  Sir  William  Scott, 
the  landing  of  tlic  goods  and  the  payment  of  the  duties  i 
the  neutral  port  would  be  regarded  as  conclusive  cvidciiC 
that  the  continuity  of  the  voyage  had  been  broken  CO  *s 
legalise  a  subsequent  exportation  (although  perhap»  tia 
language  of  the  judge  did  not  fully  warrant  the  infefentt 

pL  S06 :  Diicr,  On  Instmuice,  vol.  i.  ppi.  707-717  \  Sir  WtUun  Tuuf*" 
Warkj.\i.  313. 

'  The  '  Polly,'  decided  in  iSoo,  3  Rit^.,  361  ;  ihe  '  EsBex.'  dniM 
1805,  s  Rob.,  369  :  the  '  William,'  5  Kit.  387. 
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il  engaged  largely  in  trade  with  the  colonies  of  France  and 
lin,  re^xporting  the  same  goods  to  European  ports, 
en  this  trade  had  existed  without  interruption  for  some 
in,  the  unexpected  decision  of  the  Lords  of  Appeal  on  the 
itinuity  of  the  voyage,  caused  the  seizure  and  condemna- 
I  of  a  vast  number  of  American  ships  and  cargoes.     If 

doctrine  of  the  illegality  of  neutral  trade  between  the 
icfican  colonies  of  the  belligerents  and  European  ports  be 
irittod  as  correct,  the  decision  of  the  Lords  of  Appeal,  as 
dcred  by  Sir  William  Grant,  on  the  continuity  of  the 
age  will   probably   follow  as  a   necessary  ccjnsequence. 

thw  very  uncertainty  in  the  application  of  the  rule  of 
IJ.  and  the  disastrous  results  produced  upon  American 
aoDcrcc  by  a  miscunctption  of  a  single  question  growing 

of  that  rule,  furnish  abundant  proof  of  its  vague  and 
ivocal  character,  its  tendency  to  entrap  neutral  merchants 
heir  ruin,  and  the  arbitrary  power  over  neutral  commerce 
fcrred  upon  a  belligerent's  court  of  Admiralty  by  the  un- 
ainty  of  its  application.' 

f  24.  Notwith.standing  the  very  able  and  exceedingly  plau- 
t  aiguments  advanced  by  British  statesmen  and  jurists, 
upport  of  tlie  rule  of  1793.  they  failed  to  satisfy,,  at  the 
c.  other  countries  of  its  justice  or  legality.  And  the  dis- 
Bons  which  have  taken  place  bet^veen  writers  on  public 
;  since  party  feelings  and  national  prejudices  arising  out 
the  wars  in  which  the  rule  was  enforced  by  Great  Britain 
e  ceased,  have  greatly  shaken,  even  British  faith,  in  its  cor- 
tness.  Indeed,  many  of  her  ablest  writers  and  jurists 
x:  now  abandoned  the  extreme  grounds  taken  at  that  time 
bcr  Government  and  court:;  of  prize.  Mr.  I'hillimore,  her 
M  recent  writer  on  international  law,  whoiie  work  exhibits 
ch  ability  and  learning,  and  who  certainly  Is  not  back- 
id  in  defending  British  pretensions,  fully  adopts  Mr.  Ju.>> 
!  Story's  opinion  with  resiK-ct  to  the  rules  of  1756  and 
3.  This  opinion  was  as  follows;  ist,  That  coasting  trade 
1%  by  its  nature  exclusively  national,  neutrals  cannot 
igc  in  it,  when  thrown  open  during  war  ;  but  that  the 
li&h  extension  of  this  doctrine  to  cases  where  a  neutral 

Cd  between  ports  of  the  enemy  with  a  cai^o  taken  Jn  at 

Over,  Om  IfUHrttnet,  ■vft\.  \.  p|>.  7>^73S  ;  Kent,  Com.  oh  Am.  Lawt 
L  p.  83,  Boie ;  tlw  '  Maria,'  $  fiofi.,  365. 
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x  neutni  cuttiiT.  ws  imjtnt ;  and  sad,  vith  respect  < 
nuki  tmtei  tttti;  if  *  msmal  engage  tn  trade  bet« 
iBOCbcr  conntT'  wluco  is  tfarown  open 

.,  .....    i.„    _  '"^ceSi,  ko  the 

-i    have   extc 
tloctXBic  R)  ail  tntEsuHinK    '  :alaoy,  even  from] 
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t  >.  -it  Dfcsent;  ^XKOrs  to  me  to  be 

i>  iod  the 
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;t:  s  labe  cxtcnston  u  fcpnrbcnsii 

•izataan  irf  the  rale  of  1756  to 

w  .ubsn^ucnC  ap^UcabcR  to  the  a 

.rac,   dtcw   Sum     tbc   Gonnunentfl 

.lu  •sanest  onii  amtgetac  neEDonstmice;! 

len  ^BMinwcl.  with  mpcct  to  the  rule  d^ 

LMU  ta  bcficwe  thitc  this  goveramenr  irQI 

•Jc|iM<t.      I'lsKY  irerc  taken  on    full   tfcH3>cratidQ,  and  1 

tainoi  nt  the  thnc  with  signal  .tfaiU^,  and  they  have 

bom  odopccil  by  .ill  ha  jfaiesC  staficsnEO  and  writers  on 

lie   tawu.      ^^ome,   not  imj|>criy  4ibtiit;;ui5huig   betwea 

™-,r..-.rvi.->  1:..    f^^  ^f  (^^  yjjfi  t^at   of   1756.  I 

r<nc  '>(  the  latter  as  ansanctionetl  b 

law  <ji  II .  [  it  has  new  becoane  the  setded  com 

that  its  i.i...i.  .,i.i>dp(e.  when  properly  Umiced  and  1 

gutsbei)  fnim  that  uf  1795^,  arc  jttst  ami  correct.     At  the 

ic,  the  Brittih  rule  is   rc^irdcU  us  a  modem  inom 

no  part  -tT  the  general  and  permanent  code  ct 

ktional  juiia^iuUciicc — an  innovation  so  unjust  and  n 

to  iwucrul  comroenx,  that  neutnl  States  are  bound  to 

^aay   new    attempt  to    force   its  application.      There 

jbc  that  the  Urttted  ScatuA  would  now  regard  any  «( 

to  apply  it  tu  American  commerce  as  an  act  of  dufl 

immediate  liostilitv.'  ' 

»  20^   Bat  there  is  very  little  probUiiGty  that  Great  E 


Storr.  J 


■  PfclMiirf.  nm    'fJ.   l^m,  in)L  til.  H  215,  225; 

■  Muiuoc,  2-  -./  Mmitmne,  ScpL  rj.  ttoj ;  

<  .IftHTW  amJ  /'tmJimar,  Stuj  17.  1S06  :  Wbutuo.  £i*m.  imi.  LK9 

iu.  i  37  -.  WbcUDa.  Hut.  Ctm  *f  S^wm.  pp.  J74.  «  seg.j  Wl 
>wis,  «uL  L  AppCTwiii,  now  ili.  p^  (06 ;  Stury.  Lift  ttm/  Zstkw*, 
i«7- 
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empt  to  revive  it  in  any  future  war,  not  only  on 
of  the  resistance  it  will  be  certain  to  provoke,  and 
Singly  doubtful  character  of  the  rule  itself,  but  from 
it  change  in  British  opinion  on  this  subject,  and  more 
arly  from  the  changes  which  have  since  been  made 
Dlonial  system  of  the  powers  of  Europe.  The  colo- 
le  of  England  being  now  open  to  the  navigation  of 
Id,  the  theory,  on  which  the  restriction  of  1793  was 
ecessarily  falls  to  the  ground.'  Nevertheless,  a  treatise 
national  law  would  be  very  incomplete  without  an  ex- 
Dn  and  discussion  of  a  question  so  recently  regarded 
nount  importance,  and  which  caused  the  condemnation 
a  vast  amount  of  American  property.' 

0  the  coasting  trade  of  Great  Britain,  it  is  enacted  by  39  and  40 
6,  re-enacting  the  provisions  of  former  statutes,  that : — All  trade 
om  any  one  port  of  the  United  Kingdom  to  any  other  port 
hall  be  deemed  to  be  a  coasting  trade,  and  all  ships  miile 

1  therein  shall  be  deemed  to  be  coasting  ships,  and  no  port  of 
ni  Kingdom,  however  situated  with  regard  to  any  other  port, 
leemed  in  law  with  reference  to  each  other  to  be  ports  beyond 
-{s.  140). 

-  foreign  ship  in  the  coasting  trade  is  subject  to  the  same  laws, 
1  regulations  to  which  British  ships  are  subjected,  and  to  no 
tes. — (s.  141). 

■  coasting  ship  is  confined  to  the  coasting  voyage. — (5.  142). 
'er  in  Council,  April  1 5, 1854 ;  Edinburgh  Review,  No.  203,  art.  6. 
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TAPTER  XXIX. 
PACmC  INTERCOURSE  OF  BELLIGERENTS 

I.  Object  and  chuaclcr  of  commenia  MU — x.  Oeneial  cm 
coQventians  — 3.  Suspeosion  of  aims,  truces  and  anaisdi 
thority  to  make  them — 5.  Acts  of  individuals  ignorant  «£' 
teacc— 6,  WTiiit  m^  be  done  during  a  Uuce — 7.  CooS 
special  truces — 3.  Their  inicrprctati(in-^~9.  RencwiJ  of  I 
10.  Cnpil Illations — 11.  lnilivii)u.il  pmmisra — is.  Passport 
conducts — 13.  When  and  how  re^'okcd — 14.  Their  vio) 
punisbed^ij.  Safeguards — id.  Cartels  for  prijoners— 17,  C 
— 18.  Their  riphia  and  duties — J9.  Ransom  of  iirisoncn 
20.  Rnnsom  of  captured  property— Jl.  Pfohibiicd  In  La 
Ransom  bill— 23,  If  ransom  vessel  be  low  or  stramJed— 
ture  of  mnsomcd  vessel  and  ransom  bill-ij.  Hostages  ft 
and  prisoners —36.  Suits  on  contracts  of  ransom — 27.  Fla| 

g  r.  Thk  usage  of  dviltscd  nations  has  intrtxiticed 
friendly  intercourse  in  war,  ttKhnically  called  atmmt 
by  which  its  violence  may  be  allayetl,  so  far  as  b  c 
with  its  object  and  purpose,  and  a  way  be  kept'  op 
may  lead,  in  time,  to  an  adjustment  of  differences,  < 
mately,  to  peace.  Were  all  pacific  comraunicaiions 
armies  absolutely  cut  olT,  war  would  not  only  become 
sarily  cruel  and  destructive,  but  there  would  be  no  ( 
terminating  it,  short  of  the  total  annihilation  of  thi 
rents.  Grotius  has  devoted  an  entire  chapter  to  { 
the  concurring  testimony  of  all  ages  and  all  natt 
evod  faith  should  always  be  observed  bet^veen  cncmii 
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common  safety  of  mankind,  and  is,  therefore,  held  sacred 
aU  civilised  nations.' 

1 3.  Belligerent  States,  and  their  armies  and  fleets,  fre- 
»tly  have  occasion,  during  the  continuance  of  a  war,  to 
er  into  agreements  of  various  kinds ;  sometimes  for  a 
RCral  or  partial  suspension  orhp,^tilttics,  for  the  capitulation 
a  place,  or  the  surrender  of  an  army,  for  the  exchange  of 
loners,  or  the  ransom  of  captured  property  ;  and  sometimes 
the  purpose  of  regulating  the  general  manner  of  conduct- 
hostilities,  or  the  mode  of  carrying  on  the  war.  All  these 
Remcnts,  ofwhAtsocver  kind,  arc  included  under  the  gcne- 
namc  of  compacts  or  conveutiofts.  These  compacts,  which 
Uc  to  the  pacific  intercourse  of  the  belligerents,  suppose 
war  to  continue  ;  those  which  put  an  end  to  it,  come 
T  the  general  head  of  treaties  of  peac^,  which  have  be«n 
Isidercd  in  a  prnious  chapter,* 

Grotios.  Dt  "Jure  Bel.  ac  Pac.,  I'tv.  iii,  ch,  bo,  ;  Eynkershoek,  Quasi. 
'•  Pu6.,  cap.  i.;  Valid,  Droit des  Gens,  liv.  Ui,  ch,  X.  §  174. 
'  In  1870,  ihc  French  being  unable  to  defend  Versailles,  siilTcrcd  Uic 

CcmiAn  tnwps  to   enter   therein  under  the  following  conditions, 

r.  Re«pcn  for  persons  and  properties,  for  public  monuments  and 
Kls  of  an. 

2.  Ficservation  b/  ibe  Gante  Natiamtlt  alone,  of  arms  (without 
dci),  unifonns  and  posts,  for  the  service  of  police  in  the  town,  and  at 
priwn. 

3.  Tbc  Gcfmui  troops  u-ill  be  Iod);ed  in  the  barracks,  and  in  public 
giiig«  turned  into  barracks.  The  oRiccrs  will  be  loil^ed  among  tbe 
Wtanu,  if  necessary  (as  also  soldier*,  it  the  barracks  do  not 
DC). 

4>  The  civil  and  military  hospitals  will  be  respected,  and  ibe  wounded 
mnponed,  according  to  the  Convention  of  Geneva. 
J.  Tbe  food  for  marching  and  forage  shall  be  delivered  to  the  Gernran 
pi,  without  any  contribution  of  war.  Done  at  the  H6iel  de  Ville, 
September,  1871.' 
invention  was  signed,  by  a  M^ior  of  the  Prussian  army,  sub- 
fattfication  of  the  GenemI  of  h»  D!vi<iion.  The  next  day  this 
ormed  the  Mayor,  that  this  convention  could  not  be  ratified, 
Versiaillcs  was  an  open  tovni,  and  not  a  fortress  or  stronghold, 
IIlii  (his  decision,  which  had  been  submitted  to  the  Crown  Prince, 
(uonling  to  the  laws  of  war.  The  articles  of  conx-cntion  *-erethere- 
hbU  and  void.  The  National  Guard  were  obliged  to  give  tip  their 
Tbe  Mayor  wasauurMl,  that  the'biwN  of  humanity'  would  beob> 
towards  the  inhabiianis,  and  that  the  public  buildings,  especially 
tn,  would  be  re«pecied. 

hstanding  this,  in  conseauenw;  of  the  complaints  made  to  him 
beries  and  violence  on  tke  nart  of  the  soldiers,  the  Xtayor  wis 
complain  to  the  Cieneral,  that  very  same  evening. — Delerot, 

an  eiampte  of  counesy  between  belligerents,  it  may  be  mm- 


enter  into  this  kind  of  compact,  but  sucb  an 

only  bind  the  detachment  itself ;  it  cannot  afii 

tions  of  the  main  army,  or  of  other  troops  ni 

authority  of  the  uHiccr  making  it.     A  suspension 

only  for  a  temporary  purpose,  and  for  a  limited 

the  suspension  of  hostilities  is  for  a  more  consde 

of  time,  or  for  a  more  general  purpose,  it  is  callo 

an  artNiJticf.    Truces  arc  cither  partial  or  general 

truce  is  Hmitcd  to  particular  places,  or  to  particu 

a  suspension  of  hostilities  between  a  town  or  fort 

forcM  by  which  it  is  invested,  or  between  two  h 

or  fleets.     But  a  gcncnl  truce  applies  to  the  ge 

tions  of  the  war.  and  whether  it  be  for  a  longc 

period  of  time,  it  extends  to  all  the  forces  of  th 

States,  and  restrains  the  state  of  war  from  produc 

effects,  leaving   the   contending   parties,  and  ti 

between  them,  in  the  same  situation  in  which  it 

Such  a  truce  has  sometimes  been  called  a  //w 

'  but    when  we  call    it   so,'   says   Rulherfortli, 

word  peace  only  in  op]x>sttion  to  af/rof  war,  am 

sition  to  a  siaic  of  war.' 

tioned  that  in  iSo3,  on  CaptatnCarden,  of  tbo  British  sfalf 
presenting  hie  (word  to  Commodore  )>cc»tiir,  of  the  An 
'  United  States,'  ihiit  oflicer  declared  lie  could  never  take 
man,  who  hnd  so  nobly  defended  the  honour  of  rt. — Jan 

VoL  VL,  131. 
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S4.  Such  a  general  suspension  of  hostilities  throughout 
I  nation,  can  only  tx:  made  by  the  sovereignty  of  the  State, 
directly,  or  by  authority  specially  delegated.    Such 
ulhority  not  being  eswcntial   to  enable  a  general  or  com- 
to  fiilfil   his  olTiciai  <iuties,  is  never  implied,  and,  in 
a  case,  the  enemy  is  bound  to  see  that  the  agent  is 
Jly  authorised  to   bind    his    principal.     But    a    partial 
may  be  concluded  between  tlie  military  and  naval  com- 
ers of  the  respective  forces,  without  any  special  autlio- 
for  that  piirjMisc.  where,  fnim  the  nature  and  extent  of 
□r  commands,  such   authority   is  necessarily  implied,  as 
ittal  to  the  fulfilment  of  their  official   duties.     If  the 
naimandep.  in  making  such   a  compact,  has  abused  his  trust 
I  the  advantage  of  the  eneniy,  he  is  accountable  to  his  o«ti 
:for  such  abuse.     '  The  nature  of  his  trust  implies,'  says 
loihcrforth.  *  that    he  has  power  to  enter  into  a  compact 
this  sort ;  and  this  power  is  sufficient  to  render  the  com- 
:  valid.    The  obligation  that  he  is  under,  not  to  abuse 
trust,  regards  his  own  State  only,  and  not  the  enemy  ; 
consequently,  it  cannot  affect  the  validity  of  the  com- 
:  which  he  makes  with  the  enemy.'    A  caise  occurring  in 
recent  war  between  the  United  States  and  Mexico,  serves 
'point  out  the  limitation  of  tlic  foregoing  rule,  with  respect 
>  the  authority  of  a  commander  to  make  a  general  truce  or 
lislicc:       liy  the  convention  of  Kebruar>'  29f  ratified  by 
^n^ral  Butler,    March    5,   and  publi-shcd  in  general  orders 
*o.  18,  March  6,  1848,  it  was  stipulated  that  the  Mexican 
^■n  authorities,  political,  administrative,  and  judicial,  were 
be  re-established  and  installed  in  their  respective  offices, 
be  terms  of  the  convention  were  general,  and  included  the 
blirc  republic  of  Mexico.     But  California,  although  a  part 
^ihc  Mexican  territory,  had  been  organised  into  a  scjiarate 
iry  department,    entirely   independent   of    the  general 


bout  delay  to  ihc  competent  authorities  and  to  the  troops.  Hostililics 
^taspcn(lotl  immcdiaicly  after  the  notification.  An.  50.  It  tcM^  u*iih 
contracting  parties  10  deliitc  in  ihc  clause*  of  the  iimiisiiiv  the 
ttioni  whicTi  «hall  rxi»l  between,  the  ixipuUiions.  ArL  51.  The 
lion  n(  the  anni»ticc  by  etltwr  »f  the  patiies  gives  to  the  other  the 
of  lemunntini;  it  {' It  iJ^Ktritfer ').  An.  53.  Tlic  violaiioo  of  the 
»  of  the  armittii:e  by  pTiv:ite  individuals,  on  their  ovrn  personal 
ive,  only  aflfixds  the  right  of  demanding  the  punishmenc  of  the 
Sy  penotu,  Jind.  if  there  is  occasion  for  it,  an  Indemnity  for  losses 


commanding    in    Mexico.      Pico,  the  Mexican   govtmori 
California,   baning  himself  on  the  words  of  this  convofiicai 
demanded  of  the  American  jnilitary  governor  of  that  dcpirt- 
mcnt,  to  be  rcinstitcd  and  recognised  in  his  official  poMtiM 
and  character.    The  American  commander  not  only  refcarf 
to  comply  with   Pico's  demand,  but  adopted  pretty  swoc 
measures    to    prevent   any  attempt  on   his  part  lo  cxadjc 
authority  in  California.     If  the  convention,  entered  bw  ly 
General  Butler  in  the  capital  of  Mexico,  was  really  intcoded 
to  include  California,  as  its  terms  would  seem  to  indicate  be, 
undoubtedly,  exceeded  Iris  powers,  and  the  armistice,  so  Ur 
as  concerned  California,  was  utterly  null  and  void.' 

(  5.  A  truce  binds  tlic  contracting  parties  from  the  time  of 
its  conclusion,  unless  otherwise  specially  provided;  bo[  it 
does  not  bind  the  individuals  of  the  n.^tion  so  as  to  mike 
tJiem  personally  responsible  for  a  breach  of  it,  until  tbcy 
have  had  actual  or  constructive  notice.  If,  therefore  tndi- 
viduaU,  without  a  knowledge  of  the  suspension  of  hostiblJA 
kill  an  enemy  or  destroy  his  property,  they  do  not  bj'socb 
acts,  commit  a  crime,  nor  arc  they  bound  to  make  pccunoiy 
compensation  ;  but,  if  prisoners  are  taken,  or  prizes  captourf. 
the  sovereign  is  under  obligation  to  immediately  rdease  th* 
I  former  and  to  restore  ihe  latter.  To  prex-eni  the  danger  an** 
damage  tliat  miglit  arise  from  acts  committed  id  ignoranc* 
of  the  truce,  it  is  u.sual  to  fix  a  pro.spectivc  period  for  th* 
cessation  of  hostilities  in  different  places,  with  due  refciwiC* 
to  their  distance,  and  the  means  of  communicating  wicl 
them ;  it  is  also  proper  to  provide  for  cases  which  do  no^ 
come  within  the  ordinary  rules  of  notice,  such  as  hostile 
sels  meeting  at  sea.  But  tlie  State  is  responsible  for  the  3C 
of  its  subjects  after  actual  or  constructive  notice  of  the  trocc 
it  must  punlsli  them  for  the  offence,  and  make  ample  ocm^ 
pcnsation  for  the  damage  ;  should  the  State  neglect  or  rcfe* 
justice  on  the  complaints  of  tJie  party  injured,  ft  bcconnd 
accessory  to  tlie  wrong,  and  violates  the  compact. 

i  6.  During  the  continuance  of  a  general  truce,  each  put 

»  Puffcndorf,  Dt  Jttrt  Nat.  et  Grn/.^  lib.  viU.  capt  vtL  J  ij  i  B^ 
DertcMa  htltrftaciaiml,  pi.  ii-  cap.  in.  ^  3  :  Riquelmc,  Dmtkt  Fw- 
Jtn.,  lib.  i.  tit.  i.  ch.  xiii. ;  l}urlamac)ui, />n7j7  tJV  /a  A'tt/.  tt  daG^K 
mmev.  pi.  iv.  cli.  xii. ;  Butler.  Oraeral  Ordrrs,  No.  18,  March  6,  iWi 
Aiiuan  ta  AdflGtn't,  August  33,  1048;  f-ji.  Doc.,  No.  17,  M./UV 
Cifiig:,  131  ita.,  pp.  £01,  et  seq. 
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,«uy.  within  his  owii  territories,  do  whatever  he  would 

a  right  tu  do  in  time   of  peace,  sudi  as  repairing  or 

ing  fortifications,  constructing  and  fitting  out  vessels, 

and  disciplining  troops,  casting  cannon  and  manufac- 

arms,  and  collecting  provisions  and  munitions  of  war. 

c  miy  also  move  his  armies  from  one  part  of  his  territory 

inotlicr.  not  occupied  by  the  enemy,  and  call  home,  or 

nd  abroad  upon  the  ocean  his  vessels  of  war.     And,  in  the 

of  hostilities,  and  in  the  face  of  the  enemy,  he  may 

wliatevcr,  under  all  the  circunistiiiices,  would  be  deemed 

patible  with  good  faith  and  the  spirit  of  the  agreement. 

Bilie  case  of  a  trace  between  the  governor  of  a  fortress  or 

frtified  town,  and  the  general  or  admiral  investing  it,  either 

Bfty  is  at  liberty  to  do  what  hu  could  safely  have  done  if 

IHtilities   had   continued.     For  example,  the  besieged  may 

IJXur    his    material    of  war,    replenisli   his   magazines,   and 

''*Jlgthen  his  works,  if  such  works  were  beyond  the  reach 

'  the  enemy  at  the  beginning  of  tlic  truce,  and  if  the  pro- 

licws  and  succours  arc  introduced  into  the  town  in  a  way  or 

iMigh  passages  which  the  besieging  army  could  not  have 

r^ventod.      But   the    besieged    cannot  construct   or    repair 

■jB  of  defence,  if  he  could  not  safely  have  done  this  in 

IHlie  hostilities  had  continued  ;  nor  introduce  provisions, 

"tary  munitions  or  troops  through  passages  which  were 

^picd  or  commanded  by  the  enemy  at  the  time  of  the 

*«.tion  of  hostilities  ;  nor  can  the  bcaiegcrs  continue  works 

Attack  which  might  have  been  prevented  or  interrupted 

^hc  besieged  ;  for  all  acts  of  this  kind  would  be  making 

'ischievous  and  fraudulent  use  of  tlie  agreement,  and  vio- 

^  its  good  faith  and  spirit ;  the  general  meaning  of  such 

pacts  is,  that  all  diings  within  the  limits  of  the  theatre 

ediate  operations,  shall  remain  as  they  were  at  the 

lent  of  the  conclusion  of  the  truce.    To  receive  and 

ur  deserters  within  such   limits,  is  an  act  of  hostility^ 

,  titerefnrc,  a  Violation  of   the  implied   conditions  of  a' 

c' 

%  7-  Where  n  truce  is  granted  for  a  certain  specified  object, 
ilects  are  limited  to  the  purpose  mentioned,  and  if  either 
y  should  attempt  to  perform  any  act  to  the  disadvantage 

lion,  EUm.  Int.  Law,  pi.  iv.  ch.  ii.  %  tz  ;  rhilliiiiore.  On  Int. 
iii.  fr(  197.  >98;  Kent,  6>m.  i7k  Am.  taw,  tot  i.  p.  r6. 


of  the  otlier,  not  comprehended  in  the  object  of  such  twct 
this  other  party  has  the  undoubted  right  to  lilnder  it  bj-faKt. 
notwithstanding  thi;  compact.    So,  where  the  tn>ce  is  condi- 
tional, and  the  conditions  which  have  been  agreed  upon  at 
broken  by  one  partj'.  the  truce  is  no  longer  binding  upo« 
the  other.     '  All  triice?  granted  for  a  certain  purpose.'  ay» 
Ruthcrforth, '  are  confined  to  this  purpose  ;  and  the  party»b<* 
makes  use  of  the  ccssiition  of  hostilities,  to  do  anything  tta* 
is  not  included  within  this  purpose,  and  that  is  to  tbedoiA- 
vantage  of  the  other  party,  breaks  the  truce.     Fur  m  4i* 
purpose    is    the   sole  reason    of    the    compact,    the  H|^>' 
arising  from  the  compact  can  extend  no  farther  than  tii^ 
purpose  extends.'      '  And    usually."  says    the    same  iuth»«" 
'a  breach  of  truce,  on  one  part,  will  justify  the  other  part 
bcginninK  hostilities  again  before  llie  lime  of  the  truce  ttwjl 
have  otherwise  expired.' ' 

I  8.  Truces,  and  other  military  compnctH  arc  to  be  1110* 
preted  by  the  same  rules  as  treaties  or  other  agreeffioC^ 
Most  que<%tion<i  relating  to  .tuch  compacts  may  be  eaalt 
determined,  either  by  considering  the  nature  and  chinch 
of  the  compact  itscif.  or  by  appl>-ing  to  it  the  common 
of  interpretation.  Nevertheless,  a  difference  of  opifiiCT 
will  often  ariw:  respecting  the  proper  construction  ti> 
given  to  particular  terms,  which  are,  in  their  luxar' 
ambiguous.  Thus,  writers  on  the  laws  of  war  have  discwoc 
the  question,  whether  a  truce  for  a  given  period,  as,  fr 
instance,  from  the  first  of  January  to  the  first  of  Fchnnr; 
will  include  or  exclude  the  first  day  of  each  of  these  moB^ 
Grotius  is  of  opinion,  that  the  first  day  of  January  wtwld 
excluded,  and  the  whole  of  the  first  day  of  Tcbruary  indudo 
Fulfendorf,  tlcineccius,  and  Vattcl,  would  include  in  tb 
truce  both  the  day  of  its  commencement  and  the  day  of  ^ 
termination,  Rutherforth  can  see  no  good  reason  why  <w 
day  should  be  excluded  and  llie  other  included  '0« 
would  rather  think,'  he  says,  'that  the  first  day  is  the  lim' 
of  the  truce  at  one  end,  as  the  last  day  is  the  limit  of  it  al  *£ 
other  end  ;  and,  consc<iuently,  that  there  is  the  same  naw 
for  reckoning  the  first  day  that  there  is  for  reckonini:  the  bit 
day,  as  a  part  of  the  time  which  is  included  in  the  tniet' 

■  Rutherforth,  JiuHtittts,  b.  iL  ch.  n.  \  32. 
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rule,  however,  proposed  by  the  English  commissioners 
ar  report  on  Ihc  practice  of  the  English  courts  in  1831, 
ipute  the  first  day  exdu^vuly,  and  the  last  day 
iy,  in  all  cases.  The  general  rales  laid  down  by 
r-writcm,  respecting  the  interpretation  and  observance  of 
1  and  other  compacts  in  war,  are  necessarily  somewliat 
lite,  and  questions  almost  ahvays  arise  in  their  appli- 
to  particular  cases ;  it  is,  therefore,  important  that 
itions  should  be  inserted  in  such  compacts  specifying 
may  and  what  may  not  be  done  by  each  party,  botli 
and  \nthout  the  limits  of  the  place,  in  case  of  a  siege. 
(he  immediate  theatre  of  military'  operations,  if  it  be 
belligerent  forces  in  the  field.  Moreover,  if  I  he 
>n  of  hostilittei;  is  frr  a  given  period  of  time,  in  order 
all  ambiguity,  tite  time  shoidd  be  precisely  stated, 
a  certain  hour  of  a  certain  day  to  a  certain  hour  of 
certain  day  \  and  if  dates  only  arc  given,  it  should 
whether  or  not  cither  or  both  arc  included.' 
19^  As  a  truce,  or  armistice,  merely  suspends  hostilities, 
'  we  renewed  at  its  expiration  without  any  new  declara- 
noticc  ;  for  as  every  one  is  bound  to  know  the  effect 
"wch  termination,  no  public  declaration  is  required.  But 
the  truce  was  for  an  indet'mite  period  of  time,  justice  and 
EuUi  require  due  notice  of  intention  by  the  party  who 
lies  it.  If,  however,  the  conditions  of  the  truce  be 
by  one  bcll^crent,  there  is  no  doubt  that  tlie  other 
immediately  resume  hostilities  without  any  declaration. 
|.fci«netimes  stipulated  in  the  truce,  that  the  violator  shall 
a.  certain  penalty  for  tlie  violation.  In  such  case  tlie 
Ity  should  be  demanded  before  a  return  to  war,  and,  if 
the  right  of  hostilities  does  not  occur.  A  truce  is  not 
by  the  acts  of  private  persons,  unless  they  are  ordenri 
'by  public  authority.  I)ut.  unless  the  private  offcn- 
~m  punished  or  surrendered,  and  unless  the  thing  sdzcd 
),  or  compensated  for,  it  is  legally  presumed  that 
of  the  private  offender  was  duly  ordered  or  ratified. 
tb  the  rule  of  public  law. 


•  Viiiel,  Drvii  At  Ctni,  Kv.  iii.  ch.  x^^,  $§244,  S45  !  Riitherforth,  /«- 
'^^t*,  b.  )L  ch.  ix.  ^n :  Crotius,  ZV  fitr.  ff<i.  ac  i'ac,  lib.  iii.  cup.  xxi, 
)  i  ftSeaAod,  De  Jan  Xat.  ti  Gent.,  lib.  viii.  cap.  rii.  i  S  j  Heineccni 


INTERNATIONAL   LAW, 

3  10.  CapitulaficKs  arc  agrecmoits  entered  into  by  a  co»- 
manding  officer  for  the  surrender  of  his  army,  or  by  ihc 
governor  of  a  town,  or  a  fortress,  or   particular  district  of 
country,  to  surrender  it  into  the  hands  of  the  enemy.  Caphn* 
lations  usually  contain  stipulations  with  respect  to  the  inhabi- 
tants of  the  place  which  is  surrendered,  the  security  of  thdr 
religion,    property,    privileges  and  franchises,  and  alio  with 
respect  to  the  troops  or  garrison,  cither  allowing  thcoi  to 
march  out  with  their  arms  and  bag^ge.  with  the  honours  of 
war,  or  requiring  them  Co  lay  down  their  arms  and  surrwder 
as    prisoners    of  war.      The  general   phrase    '  with    all  tht 
honours  of  war,"  is  usually  consirucd  to  include  ther^t.lt 
marcl)  with,  colouni  displayed,  drums  beating,  etc.    It  is  proper. 
howL-ver.  tliat  such  matters  should  be  precisely  stated  in  tk 
articles  of  capitulation.    The  authority  to  make  capitolatiMt 
falls   within    the   scope  of  tht  general  powers   of  the  cUrf 
commander  of  the  military  or  naval  forces,  or  of  the  to»* 
fortress,  or  district  of  country  included  in  the  capitnUtiaL 
The  power  of  the  general  or  admiral  to  enter  into  an  afr 
nary  capitulation,  the  same  as  in  the  case  of  a  truce,  is  nco^ 
sarily  implied  in  hut  office.     So,  of  the  chief  officer  of  aloMW 
fortress,  or  (h'strict  of  country.     '  ITic  governor  of  a  towi,' 
says  R uthcrfoTtli,  '  is  the  commander  of  the  garrison,  tbatiik 
of  an  army  employed  for  the  particular  purpose  of  defod- 
ing  the  town.     The   nature,  therefore,  of  his   trust  imptoi 
that  his  compncts    about   .'iurrendcring   the    town    will  biod 
himself  and  the  garrison.     If  he  surrenders  it  when  he  mijit 
have  defended   it,  or  upon  worse  terms  than  he  m^ht  hue 
made,  he  Ls  accountable  to  his  own  State  for  his  mitcondirti 
but  the  abuse  of  his  power  does  not  affect  any  compact  wbid 
he  makes,  in  consequence    of  that  power."     Rut  if  unustfl 
and  c.\traordinar>'  stipulations  arc  inserted  in  the  capitals 
tion  which  .ire  not  within  the  ordinary  and  implied  pontB 
of  the  officer  making  it,  they  are  not  binding    either  iipoi 
the  State  or  upon  the  troops.     For  example,  if  the  genfflJ 
should  stipulate  that  his  troops  shall  never  bear  arms  againl 
the  same  enemy,  or.  if  the  governor  of  a  place  should  aglS 
to  cede  it  to  the  enemy  as  a  conquest,  such  agreement^  iH* 
coming  within  his  implied  powers,  would  be  null  and  wi^ 
unless  special  authority  to  tliat  effect  had  been  givcii  to  li& 
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'acts  should  subsequently  receive  the  sanction  of  his 
tmment.' 

I  II.  Sma.ll  detached  parties  or  individuals,  whether  be- 
^ng  to  the  military  service  or  not.  who  happen  to  fall  in 
t  the  enemy  in  a  place  distant  from  succour  or  any  superior 
ter*  arc  Icit  to  their  own  discretion  and  may,  so  far  as  con- 


Ruiherfbrth,  Jnstilulft,  b.  a.  ch.  ix.  f  jt  ;  Martens,  Pr^cii  dn  Droit 
^Nf,  §j  391, 14J  ;  Burlamaqui,  Z>rprfrtlr/.»  Nat.  et  As  Cen3,  tovnc  v. 
V.  ch.  xii.  1  Phillimore,  On  Int.  Latv,va\.  lii.  \  111;  'La  Oloirc,' 
fci  p-  197  J  Oraplcda.  Utlrratur,  etc.,  U  ii.  p.  6^  ;  Moscr,  J-lrrj«fll, 
C  ix.  pt.  i.  pp.  1 57,  i?6  ;  HcfTtcr,  Pr&it  InUrn-,tfiimal,%  143. 
1c  Brusscb  Conference,  1874,  declares — .\x\.  46.  TTic  conditions 
Ipitulations  shall  be  diicussed  bjr  tbc  coniracimg  p.iriiei.  These 
itions  should  not  be  contrary  to  inilitar>'  faonour.  When  once 
Stl  by  A  Convention  thev  should  be  scrupulously  observed  by  iKith 
I. 

D  April,  1865,  General  Grant  wrote  to  General  l^ec  that  he  proposed 
cctvc  the  surrender  oi  tbc  Army  cf  Mortbcni  Virginia  on  the  follow- 
Erms,  i-ii. : — 

■  Thai  roils  of  aD  the  officers  aivl  men  were  to  be  made  in  dupk'catet 
topy  to  be  given  to  an  officer  of  the  sclcclion  of  the  former,  the  other 
t  retained  liy  whomsoever  the  Litter  mi^hl  appoint 
>  Tbat  the  officers  civc  llicir  imlividu^il  [Ktroles  not  to  take  arms 
Dst  the  Guvcrnnieni  of  the  United  Stales  until  proix-rly  exchanged. 
Bach  commander  of  a  coirpany  or  regiment  to  sign  a  like  jiarolc  for 
Ben.  Tbc  arms,  artillery,  and  public  properly  to  be  parked  and 
^Ed,  and  turrted  over  to  the  oRiccts  appointed  by  the  fonnci  to  receive 
k.  That  this  do  not  include  the  side-arms  of  the  officers,  nor  their 
Ue  horses  or  ba^gc. 

r  That,  this  beinf;  done,  each  officer  and  man  shall  be  allowed  to 
Di  to  his  home,  and  shall  not  be  disturbed  by  the  United  States 
iwity  %0  long  as  iltey  obscne  their  paroles  and  the  bins  in  force  where 
ireaide. 

acncral  Lee  accepted  these  terms  or  the  same  day,  and  the  other 
I  annies  mbscqucntly  surrendered  on  substantially  the  same  temis. 
\y  an  .igrecmcnt  made  the  ^ame  month  iwivrcen  (iei>crit  |ohnsion, 
,ing  ihe  Ctmfelerate  army,  .and  Major-Gcncral  Sherm.in,  com- 
the  army  of  the  United  States,  the  Confederate  armies  then  in 
were  to  be  disbanded  and  conducted  to  rheir  several  Stale 
Ills,  therein  to  deposit  their  .inns  and  ptibh'c  property  in  the  State 
pA  :  and  each  officer  and  man  to  agree  to  cease  froni  acts  of  war, 
to  abide  the  aaion  of  both  State  and  l-'edeial  auihoriiics.  The  num- 
If  arms  and  munitions  of  war  to  \»  rejMmed  to  rhc  Chief  of  Ordnance 
F»hiD£ton,  nibJECt  lo  ihe  future  actiun  of  ihc  Congress  of  the  United 
it,  and  In  the  nveantime  to  be  u^ed  ^.olely  in  ni.niiKain  peace  and 
f  within  ihe  borders  of  ibe  different  States.  The  Hxeculive  of  the 
id  SLotei  to  recognise  the  several  St.iie  govcrnmeniN,  on  iheiroflSters 
jKi&latures  taking  the  oaths  prescribed  by  the  Constituiion  of  the 
fco  States.  The  Fwlcral  Courts  in  the  several  Slates  to  be  re-e.itab- 
I]  the  people  and  inliabitants  of  ibusf  Stain  tn  be  guaranteed  their 
jcal  rights  and  franchitp  w>  far  as  the  Ksecutivi-  enuld  do  so.  The 
^TVG  atithohty  i-f  die  Government  irf  the  Uniied  Sutes  not  to  dis- 
'  ihe  people  by  reason  of  the  war,  so  Ions  as  they  Ihrcd  in  peace 
In  (act,  a  general  amnesty  lo  be  established. 
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cerns  their  own  persons,  do  everything  which  a  cornnuodH 
might  do  ivith  respect  to  himself  and  the  troops  under  Ui 
command.  Promises  made  by  individuals  under  such  rfr- 
cuinslances,  if  confined  to  their  own  persons  and  wiihimht 
sphere  of  a  private  individual,  are  valid  and  binding,  awl  ^ 
sovereign  has  no  n'ght  to  release  them  from  their  obligatjoi^ 
or  compel  them  to  violate  tht:  compact.  For,  when  a  siHfCL 
can  neither  receive  his  sovcrei^'s  orders,  nor  enjoy  his  jw- 
tection,  he  resumes  his  natural  rights,  and  may  provid<  fat 
his  safety  by  any  just  and  honuurablc  means  in  his  [wnL 
Individual  promises  of  this  kind,  made  ivith  competoB 
powers,  are  of  as  binding  a  nature  as  truces  and  capiluialioat 
and  the  good  of  the  State  equally  requires  that  faith  befcql 
on  such  occasions  as  in  more  formal  agreements.  Tliu!,i 
prisoner  who  is  released  on  parole,  is  bound  to  observe  it 
with  scrupulous  punctuality,  nor  can  the  sovereign  (^)p« 
such  ob:^er\'ancc  of  his  engagement.  But  if  a  soldier  should 
be  made  prisoner  in  the  vicinity  of  his  commnndcr  and  wkik 
under  his  immediate  orders,  he  is  not  properly  the  master  of 
his  own  acts  or  left  to  his  own  discretion,  and,  under  ordtmy 
'  circumstances,  he  should  wait  as  prisoner  of  war,  till  luf 
superiors  can  treat  for  his  exchange  or  release.  But  if  he  fall 
into  the  liands  of  a  barbarous  enemy,  and,  to  avoid  aavd- 
imprisonment,  or  to  save  his  life,  he  promises  a  raiuofn 
services  not  treasonable,  his  ^^^emcnt  should  be  rcfpectd 
by  his  superiors.' 

'  VatWl,  DraUtUi  Gfns,  liv.  iit.  ch.  xvi,  §  264, 

The  Brussels  Conference,  1S74,  decIarei-Art.  31.  PHsonerf  <f 
may  be  lele-ui^d  on  pcirotc  if  ihe  laws  of  their  country  allow  of  ii, 
in  such  a  case  they  arc  bound  on  their  personal  honour  to  futAI  vrt^ 
lousl}',  as  regitrds  Iheir  own  (government,  as  well  as  thai  wtaidi  nus 
thcin  pritomers,  the  cngagetncms  ttiey  h;ivc  undertaken.  In  tlw 
cajte  ilieir  own  goventmettt  vhciild  neitlter  tlcnund  nor  acceiK 
them  any  «er\'ice  contrary  \n  iheir  parole.  An.  yi.  A  prisoner  irf 
cannot  be  forced  10  accept  release  on  porole,  nor  is  the  enem/*  gow»-| 
nicnt  obliged  to  comply  with  the  reqtiesi  of  a  prisoner  cUiming  »' 
reicnscd  on  parole.  Art.  33.  Every  prisoner  of  war  liberated  00 
and  retaken  carrying  arms  against  tbo  government  (o  whiefa  he 
pledged  his  Imnmir,  may  be  deprived  of  (he  rights  accorded  to 
of  war,  and  may  be  lirouyhi  before  the  tribtinati. 

The  following  were  among  the  ivgulations  Issued  by  the  H><3 
Departmcni  of  the  United  States,  August  7,  1876,  for  the  (^uiiiiiiii^ 
of  all  persons  attached  to  that  service  : — 


Chapter  XXI.,  Section  il.— t.  Parolit^  must  alwiyj  tike  pl»»»9 
the  interchaiigc  of  signed  duplicates  of  a  written  docttnwnt,  in  wmll^'' 
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1 12.  \  passport,  or safc'Conduct,  is  a  document  ^ctnting  to 
tons  or  property  an  exemption  from  the  operations  of  war, 
tbctimc,  and  to  the  extent  prescribed  in  the  instrument 
If.  The  term  passport  is  applied  to  personal  pcmiissions 
Cn  on  ordinary  occasions,  both  in  peace  and  war,  where 
:c  is  no  reason  why  the  j>artics  n;imcd  in  tht-m  .'*hould  not 
Vhere  they  please ;  while  safe-conduct  is  the  name  usually 
m  to  the  instrument  which  authorises  an  enemy,  or  an 
1,  to  go  into  places  where  he  could  not  go  without  danger, 

0  can>-  on  trade  forbidden  by  the  laws  of  war.  The  word 
(port,  however,  is  more  generally  applied  to  persons,  and 

K  and  rank  nf  the  personi  pamled  are  cotrecth^  and  tiktincily  EUtcd, 
oac,  who  imcntion.illy  inUtates  his  rank,  romiu  ihe  benefit  of  his 
>le,  and  \%  liable  to  punishment. 

L  None,  hot  commissioned  officers,  can  give  parole  for  themselves  and 
r  eomnvand,  and  no  irdvrior  officer  can  give  parole  withoul  the 
erity  of  his  superior,  if  viihin  rcnch. 

;  Paroling  of  entire  Iwclie^  of  men  afier  a  battle  or  capture,  and  the 
itsMi  of  Urge  numbers  of  prisoners,  with  » {.^eneral  declaTaiion  that 
'  art  paroled,  is  not  permitted. 

|.  An  oftrer  who  j:ivc9  a  parole  for  himself,  or  his  command,  without 
rriag  to  his  superior,  when  ii  is  in  his  power  to  do  so,  will  he  con- 
B»d  M  giving  aid  and  comfon  to  the  enemy,  and  may  be  reganled 

1  deserter,  iind  I>e  punished  accordingly. 

5-  For  iu)  ofiicer  tlic  pledging  of  his  p.'irole  is  h's  individual  act.  tnit 
■iMlesale  paroling  by  an  oHiccr  for  -i  number  of  inferiors  in  rank,  in 
Uion  of  paragniph  i,  i«  permitted,  or  will  b«  coniidcrcd  valid. 
f>~  No  person  belonging  to  the  nav;-,  or  marine  coips,  con  give  hi« 
D^cxccpt  thronfih  a  commissioned  officer.     IndividtiBl  parole!^  not 
Kl  througb  an  omcer,  arc  not  only  void,  but  make  the  individuals 
*%  Uion  aJiMmable  to  puni&hmcnt  as  deserters.    The  only  admissible  \ 
ytion  is,  when  individuals,  separated  from  their  commanders,  have' 
ivcd  long  confiDcmcnt,  without  the  postibilily  of  being  paroled  through ' 

'-   No  prisoner  can  be  forced  by  »  boslile  government  to  pledge  his 
pie,  and  threats  or  ill-lieatment  to  force  giving  parole,  is  cuntniry  to 
*W8  of  war. 

•  No  prisoner  of  war  can  enter  into  an  engagement,  inconsistent  with 
^ArvncT  and  duties,  as  a  citizen  oi  subject  of  his  State.  He  can  only 
himself  not  to  bear  arms  against  his  captor,  for  a  limited  period,  or 
exchanged,  and  this  only  with  the  siLpuintcd  or  implied  consent  nf 
^atn  Kpvcmmcnt.  I  f  the  engagement  which  he  irvikcs  is  not  approved 
La  government,  be  is  bound  to  reiuin  «nd  surrender  him^tf, 
I.  No  prisoner  can  give  his  parole,  that  be  will  not  bear  arms  against 
Dovemmenl  of  Iiis  captors,  ot  their  allies,  beyond  the  period  of  an 
'^Dgc  or  relcisc  of  prisoners,  or  during  the  period  nf  the  existing  wur. 
o.  While  the  pledging  of  ihc  military-  parole  is  a  voluntary  act  of  the 
'idual.  the  capturing  power  is  nut  obliged  to  grant  it. 
1.  Parole  not  authorised  by  the  lawof  war,  is  not  valid  until  approved 
e  government  of  the  individual  ao  pledging  it;  and  pledging  an 
boriscd  tnilitaiy  parole  is  a  military  OMCnce,  punishable  under  the 
of  war. 
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safe-conduct,  to  bath  persons  and  thing!:.  A  passport  u  mi 
transferable  by  the  person  named  in  the  permiuioD.  fft 
although  there  were  no  objections  to  giving  theprivitq;cH 
lilm,  there  might  be  very  serious  objections  to  the  indindai 
taking  his  place.  It,  liowcvcr,  generally  includes  tlieaemit 
and  personal  baggage  of  the  person  to  whom  it  b  granted 
unless  there  should  be  particular  objection  to  the  passjp  e 
such  servants, or  to  tlie  admission  of  tlie  baggage;  ba,t 
save  ail  doubt  and  difficulty  in  such  matters,  it  is  usual  t 
enumerate  with  precision  every  particular  with  rcapeet  lolli 
extent  of  the  indulgence.  A  safc<onduct  for  effects,  nicboa 
designating  the  person  who  is  to  introduce  or  remove  ifccn 
may  be  introduced  or  removed  by  any  agent  of  the  owno 
unless  the  agent  selected  should  be  personally  objected  »,i 
an  object  of  suspicion  or  danger.  In^ruments  of  thaldn 
are  always  to  be  taken  strictly,  and  must  be  confined  to  A 
persons,  effects,  purpose,  place  and  time,  for  which  thej-  ai 
granted.  But.  if  the  person  who  has  received  a  paapn 
should  be  detained  in  an  enemy's  country  by  sickness  or  t 
force,  beyond  the  specified  time,  he  should  receive  x  nei 
instnimcnt,  or  be  considered  as  still  under  the  protedtod  i 
the  old  one.  Hut  no  detention  by  business,  or  by  dito« 
st.inces  not  entirely  unavoidable,  will  entitle  him  (o  mt 
indulgence.  If,  for  example,  he  shotild  take  advantage  of 
suspension  of  hostilities  to  remain,  he  will  do  so  at  hfcj 
and  if  he  should  be  found  in  an  enemy's  couotrj-  at  the  t 
mination  of  the  truce,  the  time  named  in  his  pas.sport 
expired,  he  will  be  subject  to  the  ordinary  laws  of  war.  wllfc 
Out  any  claim  for  special  protection.  Passports  and  safe-trti 
ducts  are  of  ^vo  kinds ;  those  which  are  limited  in  Uicir  tScc- 
to  particular  places  or  districts  of  countr>',  and  those  vUc 
are  general  and  extend  over  a  whole  country.  Those  of  Ifc 
first  class  may  be  granted  by  military  and  nav,-U  officro  o 
governors  of  towns,  to  have  effect  within  the  limits  of  tlw 
respective  commands,  and  such  instrument.^  must  be  rcsiwtf 
by  all  persons  under  their  authority.  The  power  to  issncsoc 
documents  is  implied  in  the  nature  of  their  trust  Bot 
general  passport,  or  safe-conduct,  to  extend  over  the  wW' 
countrj',  must  proceed  from  the  supreme  authority  of  the  Son 
cither  directly  or  b)'  an  agent  duly  empowered  to  issue 
'  The  Gtn-vrontcnt  of  the  United  Sutes  declared,  in   Au 
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f^k  passport,  fw  safe-conduct,  may,  for  good  reasons, 
llced  by  the  authority  which  gntnted  it,  on  the  general 
lie  of  the  law  of  nations,  that  privileges  may  always 
iked,  when  they  become  detrimental  to  the  State.  A 
iion  granted  by  an  officer  may.  for  this  reason,  be 
A  by  his  superior,  but,  until  so  revoked,  it  is  as  binding 
'he  successor  as  upon  the  party  who  issued  it.  The 
I  for  such  revocation  need  not  always  be  given  ;  but 
aions  of  tliis  kind  can  never  be  used  as  snares  to  get 
El  or  effects  into  our  power,  and  then,  by  a  revocation, 
he  persons  as  prisoners,  or  confiscate  the  property. 
»nduct  would  be  perfidy  toward  an  enemy,  and  coo- 
(^  the  laws  of  war' 

i.  Any  violation  of  the  good  faitli  and  spirit  of  such 

nents  entitles  the  injured  party  to  indemnity  against 

urious  con!icqucncc».      Persons  violating  these  instni- 

irc  also  subject  to  punisliment  by  the  municipal  taws 

State  by  which  they  are  issued.     Section  twenty-eight 

Act  of  Congress,  approved  April  30th,  1790,  provides 

any  person  shall  violate  any  safe-conduct  or  passport, 

btained  and  issued  under  the  authority  of  tlic  United 

such   person   so  offending,  on  conviction,  shall   be 

Hied  not  exceeding  tlirec  years,  and  fined  at  the  dJs- 

I  of  the  court.    If  a  soldier  or  subordinate  officer  should 

a  passport,  or  safe-conduct,  issued  by  his  superior,  he 

probably,  also  be  subject  to  be  punished  for  the  mili- 

STencc  under  military  law  by  a  court-martial.' 

5.  Safe-^uardi  are  protections  granted  by  a  general  or 

officer  comm.inding  belligerent  forces,  for  persons  or 

Vj  within   the  limits  of  their  commands,  and  against 

lerations  of  their  own  troops.     Sometimes  they  arc 

td  to  the  parties  whose  persons  or  property  are  to  be 

ted  ;  at  others  they  are  posted  upon  the  property  itself. 


»fed  prisoDcis  of  the  Confederate  States  who  asked  for  passports 
as  01  ibc  United  States,  and  against  whom  no  special  chaises 
nding,  vould  be  furnished  with  passpoHs  upon  application  to  tlie 
ncnt  of  State  in  the  u^ual  form. 

ml.  Cf»«.  ifK  Am.  /.nuwvl  i.  p.  163;  i'h'dliiaoTe,  On /nt.  Laiv, 
i  101  ;  Ciarden,  Dt  la  Lhplamalie,  liv.  vi.  ^  16 ;  BcUo,  Deretko  Inter- 
\  pL  ii.  cap  ix.  f  4 ;  Burlamaqui.  Drail  de  la  NaL  tt  dSrf  Gttu, 
pL  iv.  di.  xl 

X  Statutes  at  Large,  roL  i  p.  1  iS ;  Drightly,  Digtst  of  Imvu  ef 
"in  P-  4.1- 

A  A 


juxtiftfxl  in  resorting  to  the  scvcrust  ir 
violation  of  the  safely  of  their  trust, 
rules  and  articles  of  war  of  the  United 
lotli.  1806,  provides  that,  'whosoever,  1 
of  the  United  States  employed  in  fore 
safe-guard,  shall  suffer  death."  A  sai 
kind  of  passport  or  safe-conduct,  ar 
according  to  the  rules  of  inteq)ret3ti 
instruments.' 

{  16.  A  caHd  is  an  agreement  bctvB 
exchange  or  ransom  of  prisoners  of  wai 
of  a  war  is  not  essentially  necessary  tt 
but  it  is  sufficient  if  they  are  entered  in 
expectation  of  approaching  hostilities  ; 
them  may  just  as  naturally  arise  from  ; 
events,  and  parties  may  contract  to  gu 
quenccs  of  hostilities  which  they  maj 
gercnts  are  bound  to  faithfully  observe 
cartel  party  sent  under  a  flag  of  truce  t 
the  provisions  of  a  cartel,  is  equally  1 
botli.  *  Good  faith  and  humanity.'  sa; 
preside  over  the  execution  of  these 
designed  to  mitigate  the  evils  of  war, 
legitimate  purposes.  By  tlie  modem  u 
missarics  are  permitted  to  reside  in  the 

itries,  to  negotiate  and  carry  into  el 
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ft,  by  reprisals  or  vindictive  retaliation."  In  the  United 
ales  such  compacts  are  not  deemed  treaties  in  the  sense  of 
Constitution.  A  cartel  for  the  exchange  of  prisoners,  be- 
the  United  States  and  Great  Britain,  in  1813,  was 
lificd  by  the  American  Secretary  of  State  (May  14th).' 
1 17.  A  cartel  ship  is  a  vessel  commissioned  for  the  ex- 
arge  or  ransom  of  prisoners  of  war,  or  to  carr>'  proposals 
MD  one  belligerent  to  the  other,  under  a  flag  of  truce.  Such 
nunUsion  and  flag  arc  considered  to  throw  over  the  vessel, 

the  persons  engaged  in  her  navigation,  the  mantle  of 
9oe;  slic  \%pro  fine  vice,  a  neutral  licensed  vessel,  and  her 

are  altto  neutrals  ;  and  so  far  as  relates  to  the  p^trticular 
vice  in  which  she  is  employed,  she  is  under  the  protection 
both  belligerents.     But  she  can  carry  no  cargo,  and  no 

unition  or  implements  of  war,  except  a  single  gun  for 
log  signals.  This  is  regarded  as  a  species  of  navigation 
fcicJi,  on  ever>'  consideration  of  humanity  and  policy,  should 
6  conducted  with  the  strictest  regard  to  the  original  piir- 

and  to  the  rules  which  are  built  upon  it,  since,  if  this 
ode  of  intercourse  be  broken  off,  it  will  be  followed  by 
ilamitoas  results  to  individuals  of  both  belligerents.  It  is. 
Before,  said  by  high  authority,  that  cartel  ships  cannot  be 

narrowly  watched  ;  and  that  both  parties  should  take 
wc  that  the  service  should  be  conducted  in  .luch  a  manner 
'  IK*  to  become  a  subject  of  jealousy  and  distrust  bctivccn 
<!t*o  nations.  The  authority  to  commission  a  cartel  ship 
3>pposed  to  emanate  from  the  supreme  power  of  the  State, 
■t  it  may  be  issued  by  a  subordinate  officer.  In  the  due 
*«cution  of  a  public  duty.  \Vhen  a  cartel  ship  appears  to 
'"tbcen  employed  in  the  public  service,  and  for  the  pur- 
of  humanity,  it  will  be  presumed  that  the  commission 
crwhidi  she  acts  wasissucdby  the  sanction  of  the  councils 
th«  State,  until  renounced  by  the  sovereignty  from  which 
*s  .supposed  to  emanate.  Thus,  a  cartel,  granted  by  the 
nionnder  of  the  British  forces,  at  Amboyna,  to  a  Dutch 

'  Wheaton,  Elem.  fnt.  Law,  pt.  iv.  ch.  iJ.  5  3  ;  ihff  'Carolina,'  6  .ffi»*., 

3j6;  'La  GJoire,'  s  K<ib.,p,  492  :  the  '  Mary,"  5  R^.,  p.  300;  Martens, 

^du  Droit  d^s  Gens,  %  275  ;  Gan!en.  De  la  fh'flomaiie,  liv.  vi.  ^  16. 

Paroles  of  prisonrrs  of  «'ar  are  sacred  oMisations,  and  the  njuonal 

Is  pledged  to  their  fulfilment.     And  cancU  arc  of  such  force  that 

tovcnien  power  cannot  annul  them.     (United  Stales  ex  re  lien- 

V.  Wright,  3  FUtsb.,  p  440.) 
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vessel,  was  hctd  by  Sir  William  Scott  to  be  valid  forlbcpn- 
tcction  of  the  vessel  from  capture  and  condemoation.' 

i  1 S.  The  rights,  immunities,  and  duties  of  oiftd  di^ 
have  been  matters  of  discussion  and  Judicfal  dedsJon  in  prat 
courts.  Sir  William  Scott  gave  a  very  elaborate  or"' 
this  subject,  in  Uie  case  of  the  '  Daifjic '  (3  Jioi.,  141  ■ 
respect  to  t]ie  character  of  the  sliips  employed  in  such  senia 
he  says  it  is  generally  immaterial  whether  they  arv  mcnkot 
ships,  or  ships  of  war,  but  there  may  be  extreme  ascs  in 
which  the  nature  of  the  ship  might  be  material ;  'as,  ffifct 
ship  was  to  be  sent  on  such  service  to  Portsmouth  «  Vfy- 
mouth.  though  she  had  prisoners  on  board,  she  u-ould  db- 
doubtedly  be  an  unwelcome  vUitor  to  a  naval  arsenal, and bcr 
particular  character  might  fairly  justify  a  refusal  toaiiii 
He  was  also  of  opinion  that  Ihc  cartel  protected  su. 
not  only  in  trajetttt,  adamdutn  et  rrdatndum,  but  also  ia  goflf 
from  one  port  to  another  to  be  fitted  up  and  to  take  prtiooe* 
on  board,  although  the  passage  of  ships  from  one  port  10 
another  of  the  enemy  is  liable  to  suspicion.  Moreover,  4tf 
a  vessel  going  to  be  employed  as  a  cartel  ship  Is  not  protitaed* 
by  mere  intention,  on  her  way.  for  the  purpose  of  takuy 
herself  that  character  when  she  arrives.  When  it  u  oca*- 
sary  to  send  to  another  port  for  vessels  for  such  purpcoc 
is  proper  to  apply  to  the  enemy's  commissary  of  pnmKC* 
for  a  pass  or  special  safe-conduct  The  principal  qucdm 
be  decided  in  such  cases,  is  that  of  intention  ;  if  the  wi 
is  actually  commissioned  and  employed  as  a  cartel  ship,  if 
is  fitted  out  and  conducts  herself,  in  every  respect,  as  a  arte 
ship,  she  is  protected  as  such  ;  but  if  she  is  actli^  baodw- 
lently,  she  is  liable  to  condemnation.  Imprudence  and 
gence  do  not  constitute  fraud. 

1  19.  The  present  us^e  of  dvitised  nations  is.  as  alnu^ 

■  I>iier,  On  Inmrancf,  vol.  f.  pp.  539,  $40 ;  the '  Ouolhi*,'  6  A*.  ^ 
336  ;  the  *  Venus,'  4  Rob.,  p,  355. 

A  cartel  ship  m.iy  not    uade,  or  carry  a  cat;go,  under  poia  rf  — j- 
tofifiscMion  both   of  ship  and  cargo  ('La  Ro9ne,'2  ff#*.,  yai.  Wt  ■ 
appointed  before  the  breaking  out  of  war,  will  not  necetsanly  bs  01*' 
dcmncd,  for  having  l;iken  n  cargo  on  board  since  the  wv  f  iwintcnnrH  -" 
The '  faroltna,'  tufirlt. 

KnemieK  cnrricd  on  n.  ^'-arte)  ship  by  their  own  conecMmiut  not  of^ 
in  any  act  of  hoMilitj"  whilst  on  board.— The  •  Maiy,'  5  Rt^.,  joo. 

As  to  a  cartel  ship  beinf;  a  neutral  licensed  veMi,  mc  Craol*'  * 
William  Penn,  Pitirt  Circ.  CR.,  to6. 
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,tD  nwhinge  prisoners  of  war.  or  to  release  tJiem  oo 
¥f»nle.  or  «nord  of  booour,  not  to  serve  agaJniit  the  captor 
for  a  definite  period,  during  the  war,  or  till  properly 
Bst  it  was  {onaexiy  the  frequent  practice  for 
U>  kavc  to  evci>*  prisoner,  or  at  least  during  the  w-ar, 
OK  of  redeeming  himself,  and  the  captor  had  a  lawful 
U  dnmad  a  rmmsffm  for  the  release  of  his  prisoners 
practioe  gave  rise  to  wrtain  rules  with  respect  to  the 
aXton  c^  the  particular  agTretncni»  of  this  kind.  As 
tcapfeor  was  hdd  responsible  for  the  treatment  of  hts  pri- 
hc  CDold  not  divest  himself  of  this  responsibility  by 
\g  him  to  another ;  but.  having  agreed  with  his 
cooceming  the  price  of  bis  nuisom,  he  could  tnuisfer 
irijght  to  a  third  party,  for  the  ^leement  then  becomes 
coolract.  binding  upon  both  partio^  and  the  right 
rtccr\x  the  prkc  may  be  transferred  bj'  the  captor  to 
ver  he  plcadcs.  If  the  prisoner  should  die  before 
'  set  at  liberty,  although  the  price  of  the  ransom  ^ould 
been  agreed  upon,  it  was  not  held  to  be  due  from  his 
I ;  but  if  be  had  obtained  his  liberty  at  the  time  of  his 
good  fiiith  would  require  the  p3>-mcnt  of  the  price 
upoiL  If  he  should  be  relaken  by  his  own  party 
making  the  cumpact  t>f  ransom,  but  before  its  execution, 
not  be  due,  because  be  was  not  set  at  liberty  in  virtue 
lagiccmcnt  If  he  has  concealed  his  rank  and  character 
Bnafcing  the  agreement  as  to  the  price  of  ransom,  he  is 
'  of  fraud,  and.  on  its  discovery,  the  captor  is  justified  in 
it  If  he  has  agreed  to  perforin  any  particular  act, 
inconsistent  with  his  duty  to  his  own  State,  as  a  con- 
Ibr  his  release,  he  is  bound  to  perform  it.  and  be  hi 
of  punishroctit  for  a  negkct  or  refusal  to  fulfil  his 
At  orw  time,  the  wealth  to  be  ama<iv:d  by  the 
.of  prisoners  of  war  was  one  of  the  greatest  induce- 
to  military  service  and  Curious  instances  of  the  im- 
which  was  attached  to  this  consideration  occur  in 
Thus,  when  the  Maid  of  Orleans  was  to  be  brought 
IWr  diagr^ceftil  trial,  the  advisers  of  the  measure  thought 
[ti^  lu  pay  her  captors,  whose  property  she  had  become,  a 
equal  to  what  it  was  supposed  they  might  be  able  to 
:  by  her  ransom.' 
*  tf0aman,Om /st.  tav,\ti.  ^.  \  t to ;  MMnai;  fitcufU  i/*  fh'if't. 


with  his  vessel,  and  gives  him  a  s 
tion  of  a  sum  of  money  which  the 
and  in  the  name  of  the  owners 
promises  to  pay  at  a  future  time 
usually  made  in  writing,  in  duplica 
by  the  cnptor,  which  is  properly  ca 
the  other  by  the  captured  vessel, 
The  general  law  relating  to  the  rans< 
was  fully  and  ably  discussed  by  Stoi 

8  21.  The  contract  of  ransom  is 
tending  to  relax  the  energy  of  war, 
the  chance  of  recapture,  and  several 
George  III.  absolutely  prohibited 
]irivilege  of  ransom  of  property  capi 
case  of  extreme  necessity,  to  be  ju* 
Admira!t>'.  '  Other  maritime  natio 
ransoms  as  binding,  and  to  be  classi 
mate  {vnifmrda  belii.  They  have  n 
the  United  States,  and  the  Act  of  Cot 
interdicting  the  use  of  British  licei 
apply  to  the  contract  of  ransom.'  ' 

j  22.  The  genera]  authority  to  ca 

totne  iii.  p.  361 ;  Wbcaton,  EUm.  JtU,  tax 
Hist  of  knghifsti,  voL  v,  p^  118  ;  V.  S.  Slat 
778  ;  Niles,  Jtf^t-iUr,  vwL  li.  p.  383 ;  Bello, 
cap.  ix.  $  J 1  RiQutltng.P— -*- f-*   '-'^ 
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^tlic  bell^crcnt  State  to  its  commissioned  cruiser,  involves 
Ifcepowier  to  ransom  captured  property,  unless  prohibited  by 
Aelaw  of  the  captor's  own  countty.  The  contract  made  for 
the  ransom  of  enemy's  property  taken  .it  sea,  is  generally 
camccl  into  effect  by  a  safe-conduct  issued  by  the  captor,  per* 
Batting  the  captured  vessel  and  cargo  to  proceed  to  a  desig- 
Wnl  port,  by  a  prescribcit  route,  and  within  a  limited  time, 
■nd  such  a  document  furnishes  a  complete  legal  protection 
igainst  the  cruisers  of  tiic  same  belligerent  State,  or  its  allien, 
luring  the  period  and  within  the  terms  prescribed  in  the  safe- 

iduct.  *  From  the  very  nature  of  the  connection  between 
iQies,'  says  Kent,  'their  compacts  with  the  common  enemy 
Bust  bind  each  other*  when  they  tend  to  accomplish  the 
•fcjecta  of  the  alliance.  If  they  did  not  the  ally  would  reap 
lO  the  fruits  of  the  compact,  without  being  subject  to  the 
enns  and  conditions  of  it ;  and  the  enemy  with  whom  the 
gnxmcnt  was  made  would  be  exposed,  in  regard  to  tho  ally, 
>  sU  the  disadvantages  of  it,  vrithout  participating  in  the 
tipulated  benefits.  Such  an  inetiuality  of  obligntior  is  con- 
rw>'  to  every  principle  of  reason  and  justice,' 

I  23.  As  a  genera!  nile.  tlie  captor,  by  the  safe-conduct 
"plied  in  a  nins(mi-bi!!,  simply  guarantees  the  ransomed 
5**!  gainst  being  interrupted  in  lis  course,  or  retaken  by 
tiler  cruisers  of  its  own  nation  or  of  its  allies,  but  not  against 

by  the  perils  of  the  sea.     There  is  no  implied  insurance 
the  ransom-bill  against  such  losses,     If,  therefore,  the  ran- 
ged vessel  should  founder  at  sea,  or  be  wrecked,  and  become 
total  loss,  the  contract  is  still   binding,  and  tlie  ransom-bill 
'yabic  to  the  captor.     But  it  is  sometimes  specified  in  the 
*ti3ct  of  ransom,  tliat  the  loss  of  the  vessel  by_the  perils  of 
■  SC3  shall  discharge  the  cipturcd  party  from  the  payment 
the  ransom  ;  such  a  clause  is  restrained  to  the  case  of  a 
tal  loss  ffft  tlu  high  seas,  and  is  not  extended  to  stranding, 
fch  might  afford  the  master  a  temptation  to  fraudulently 
t  away  his  vessel,  in  order  to  save  the  most  valuable  part 
bis  cargcx  and  avoid  the  payment  of  the  ransom.^ 
I  24.  If  the  ransomed  vessel  should  exceed  the  time,  or 
riatc  from  the  course,  prescribed  in  the  contract,  she  for- 
1  her  safe-conduct,  and  is  liable  to  recapture;  and  if  letakcn, 

Wbeilon,  Ehm.  Int.  Law,  pt.  \v.  ch,  iL  §  aS ;  Ptullimore,  0»  ini. 
',  voL  iii  p.  1(0. 


the  debtors  of  the  ransom  are  discliar^iid  from  their  obligv 
tion,  which  is  merged  in  the  prize,  and  tlic  amount  udeductDl 
from  the  net  proceeds  thereof  and  paid  to  the  lirst  captor.wiuk 
the  residue  is  paid  to  the  second  captor.  -  Hut  any  vaiiatix 
from  the  course  prescribed,  or  the  time  limited,  by  the  tim- 
tract,  caused  by  the  stress  of  weather,  or  unavoidable  via- 
sity,  docs  not  work  a  forfeiture  of  tlic  safe-conduct    U  Ik 
captor,  after  having  ransomed  an  enemy's  vessel,  is  hiiBKif 
taken  by  the  enemy,  together  witli  the  mnsom-bil)  of  wlidt 
he  is  the  bearer,  this  ransom-bill  becomes  a  partof  theci{iliirc 
made  by  the  enemy ;  and  the  persons  of  tlic  hostile  nitiia» 
who  were  debtors  of  the  ransom,  arc  thereby  discharged  fttm 
their  obligation  under  the  ransom-bill.    But  questions  tcUtiif 
to  maritime  captures  and    recaptures  will   be   more  fUA' 
cutarly  considered  in  the  chapter  on  the  rights  and  dutic!  of 
captors.' 

i  35.  Sometimes  a  hostage  U  taken  for  the  faithful  pCT' 
formance  of  the  contract  on  the  part  of  tlw  captured.    Tfcc 
death  or  the  recapture  of  the  hostage  docs  not  dischatp:  tiKe 
contract  of  ransom,  unless  there  is  an  express  stipulatioa  10 
that  effect ;  for  the  captor  takes  tlic  hostage  only  as  awll*- 
icral  security,  and  the  loss  of  such  collateral  security  doe*  fi<»* 
cancel  the  contract,  or  dischai^e  the  debtor  from  his  obliga- 
tion to  pay  the  ransom,     "The  practice  in  France,'  kij^Kb*^ 
'when  a  French  vxssel  has  been  ransomed,  and  a  hoBUf* 
given   to  the   enemy,    is   for   the  uJticers  of  the  Adtotolt^ 
to  seize  the  vessel  and  her  cargo,  on  her  return  to  port.1^ 
order  to  compel  the  owners  to  t>ay  the  ransom  debt;  a*** 
relieve  the  hostage  ;  and  this  is  a  course  dictated  by  a  pn»^* 
and  liberal  sense  of  justice.'     Vattcl  and  otht:rs  hawghv** 
vcr}'  minute  rules  in  relation  to  hostages  for  prisoncn.    If  ^ 
hastage  be  given  in  order  to  procure  the  liberty  of  a  pri«fle*> 
and  the  prisoner  die,  the  hostage  should  be  set  free;  h** 
if  the  hostage  die,  the  prisoner  is  not  thereby  rtstorcd  t^ 
his  liberty.     If,  however,  one  prisoner  has  been  substitute^ 
for   another,   the   deatli    of   one    releases    tlie    other     If  ^ 
prisoner  be  released  on  condition  of  procuring  the  fdetf^ 
of  another,  and  that  other  dies  before  hLs  liberty  has  bcff*" 
attained,  it  is  said  that  the  survivor  is  bound  to  ttttni  >^ 


r-^ 


Vide  p»tt,  ch.  xxxL 
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pnson  I     No  civilised   nation  would   now  impose  such 
sditions.' 

I  sGl  Contracts  of  ransom,  like  all  other  agreements 
mfijiirfie/h,ai\d  lawfully  entered  into  between  belligerents, 
ipcnd  Ihc  character  of  enemy,  so  far  as  respects  the  parties 
the  contract.  There  can,  therefore,  be  no  just  reason  why 
t  editor  should  not  bring  suit  directly  on  the  ransom-bill. 
tdl  fitch  a|>pears  to  be  the  praaice  in  the  maritime  courts 
the  European  continent.  The  English  courts,  however, 
•r  decided  that  tlie  subject  of  an  enemy  is  not  permitted 
mc  in  the  British  courts  of  justice,  in  his  own  proper  pcr- 
L  for  the  payment  of  a  ransom,  on  the  technical  objection 
the  want  of  a  ptrsotta  standi  in  jmiicto,  but  that  the  pay- 
could  be  forced  by  an  action  brought  by  the  imprisoned 
tt^c  in  the  courts  of  his  own  country'  for  the  recovery  of 
fivcdom.  Tliis  technical  objection  is  not  based  on  prin- 
X  supported  by  reason,  and  the  decision  has  not  the 
of  general  usage.  '  The  effect  of  thb  contract,*  says 
*  like  tlial  of  every  other  which  may  be  lawfully 
into  between  belligerents,  is  to  suspend  the  cha- 
uT  crwmy,  ^  far  as  respects  the  parties  to  tlic  ransom- 
id,  consequently,  the  technic-it  objection  of  the  want  of 
ititndi  in  judicio  cannot,  on  principle,  prevent  a  suit 
brought  by  the  captor  directly  on  ilie  ransam<biU.' 
Man-sficlU  considered  this  contract  as  worthy  to  be  sus- 
hy  wmod  morality  and  good  policy,  and  as  governed  by 
bv  of  nations  and  the  eternal  rules  of  justice.  Licences 
tnde,  nhich  properly  belong  to  cuinnwrcia  btJJi,  will  be 

in  a  separate  chapter.' 
I  37.  As  flagsof  truce  are  sometimes  sent  from  the  enemy 
forces  in  position,  or  on  the  march,  or  in  action,  nominally 
makioj;  some  convention,  as  for  a  suspension   of  arms, 

f''  VsJel,  Drvii  da  Gtiu,  Uv.  iii.  ch.  mii.  $f  378-186 ;  Kent,  Ccm.  m 
«■  /^a%  voL  i.  p.  107. 

HsMaea   weir  kiken,  duHni;  the   Frattco-Gcfmao    Wnr,  1870,  in 

icn    UworeticaUy,  but   rvoi  practically,  occupied.     The  nixyor  of 

u»d  bis  adjunct,  for  in&iancc,  were  tnaa«  hostages  for  bsving 

the  UTcst  of  sontc  provision  dcalcn  cnyascd  in  mpplying  the 

)  Mimy.    As  a  nilc,  wKcrc  a  fine  was  impv^ieil  on  a  tuwn.  ana  not 

,  tkoc  rwa  chief  nfliciah  were  kept  in  ciutody  or  under  turveilUnce, 

I  Ac  maoey  ■■us  rmthcufninj;. 

I*  Whsuor,  KUm.  Ini.  Latb.  pt.  Iv.  ch.  it  ^  18;  Antlton  r.  Fisher, 

f.  B^  A49>  BOEc  ;  the  '  Hoop,'  t  A'l^.  ft.,  169 :  Conin  v.  Dlackbum,  I 

f.  At  641  i  RiCAid  s-.  BcticnhaiD,  3  Hurr.  Ji.,  1734. 
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but  really  with  the  design  of  gaining  information,  it  is 
that  restrictions  should  be  placed  upon  its  use.  Thus,  if 
to  an  army  in  position,  the  bearer  of  said  flag  should  ana 
be  allowed  to  pass  the  outer  line  of  sentinels,  noTCTcnto 
approach  within  the  range  of  their  guns,  without  pcrauuiflt 
If  warned  au'.iy,  and  he  should  not  instantly  depart,  benaf 
be  fired  on.  Similar  precautions  may  be  taken  b>'  an  afajr 
on  the  m.Trch.  If  tlie  flag  proceeds  from  the  enemy's  IEms 
during  a  battle,  the  ranks  which  it  leaves  must  hall  andrcue 
their  fire.  When  the  bearer  displays  his  fl;^.  he  will  be  ^ 
nailed  by  the  opposing  force,  cither  to  ad^iincc.  orlorclift; 
if  the  former,  the  forces  he  approachci  will  cease  ftxiiig;ii 
the  latter,  he  must  instantly  retire;  for.  If  he  should  ooL-lie 
may  be  fired  upon." 

'  Scott,  Militaiy  Die,  p.  304. 

Dtiring  the  war  In  1K07,  the  British  ^qundron,  unacr  Sir  flAort 
Pellcw,  antvci!  off  Point  Pauka,  and  :i  commission,  wiih  a  flajf  of  M 
wn^  imtnedinldy  sent  (o  Ihc  cuiTimnrKlanl  uf  ihe  Ihitfh  navxl  ioKtiSK 
surrender  of  the  ships  of  war  lying.it  Circ^sie.  Tbe  Outdi  comwtei 
thought  tit  to  detain  the  bont,  .ind  to  platx  In  arrest  the  persons  ob  ban 
of  her.  He  then  sent  ftneof  bis  offieeis  to  Sir  Edward,  with  InlofRaika 
of  the  unwarraoiabk  step  he  had  taken,  accompanied  \vith  a  Itu  k(hS 
to  dclivci  ii|)  ihc  shipM,  nllhwj;ii  they  were  all  in  a  dismantled  jfJU. 
their  guns  on  shore. 

The  Governor  and  Council  of  Sourabaya,  a  settlement  about  tSnUe 
higher  up  the  river,  .md  to  whi<h  Gres*ic  w.m  siii>  ■■''"■•-  '-'-•-^ 
gentlemen  of  the  commissi'>a  and  the  boat's  cka'. 
mcMiiTes  pursued  by  the  commodore,  ami  offered  t    ... 
the  ships  vrcrc  delivered  up  to  the  Britith,  l>ut  ;i3  tliey  btn; 
scuttled  by  the  Dutch  commodore,  the  Itriti^h  complct'.'  '  ' 

lion  by  burning  Ihcm. — Jm.  Nav.  Hiit.  voL  iv.  358. 

In  the  island  of  Cayconc,  wltcn  (he  Uriti&h  wi:<c  before  Fort  D. 
as  a  prcliminnrj-  measure,  Captain  Vco  tried  (he  effect  of  a  »iii 
The  French  general's  advanced  guard  allowed  the  gig  vith  ike  Ibf  * 
truce  to  approve!)  within  a  boat's  length,  then  fired  two  vollejs  ii ' 
Mukuilcr  and  liia  |>arly,  and  ijuickly  rctrwitcd.  Upon  a  second  »CO»f 
a  iicld-piece  wa^  diactiartiod  at  llicm. — Ibid.  vol.  v.  3it. 

After  the  battle  of  Moniebdlo,  1859,  the  French  refined  to 
flags  of  irucc  from  the  Austrian  lines.     But  this  was  essential  in  xiAo  ■* 
concuil  some  ntnnwuvrcs. 

In  1870  the  liinhop  of  Strasburg.  under  n  flag  of  tiwr.  cndatcw^ 
10  obtain  ucnii!»iun  from  Geiienil  Wcrdcr  for  the  women  and  chiHi* 
to  icavc  llvat  town,  but  he  wa.t  aloppctl  at  the  tKilpo»t9  Jif'  •-'•■■-^■^iljuc 
his  application  would   be  in   vain.     Evciitwally,  on  tl  •** 

delegates  from  Switzerland,  1^400  old  men,  womicn,and  -i...: , 

allowed  to  leave  for  thai  country. — Edwards,  GtrmAHs  im  Frmitf. 

Tlie  following  were  among  the  regulations  issued  by  tbe  Nary  D 
panmcni  of  the  United  Slates,  August  7,  1876,  for  ihe  ^oreninent  o( 
persons  attached  to  ihAt  service  :^ 

CiiAi-iKK  XXI.,  Section  I. — i.  A  flag  of  tnice  b,  in  ha  mom, a 


UTTCRCOCBS 


eluuaeur.aad  ik 
nqmwwily  acMHC  iht 

1*01  wbi«ct  tiKbi 

%  The  wnior  «acar 

p»  A*  AnvoKfa  «f  mch  *  £k  it  M 
>  Flap  <rf  trete  i"       ■ 


4  On  lh«  water,  a  fla^  of  tnn 
i  boftt  or  vettd  Aooi  tkr  mbm- 
IMo<<d  officer,  bviqg  a  vliiR  l^j 
Unlil  her  reainL     la 
vc  to  be  obtrrnl. 
na  flaf  of  mxe  ii  wIiIiiiiI.iIm  i ■iiii.a  k  ■Ibij i  I 
a  wtiiio  flafi  M  tbc  tan  am  boovd  iW  veaal  of  nc  i 

when  no  cftgacrateM  b  ia  pra(icH,«ad  kept  ipnv  «Mi  dw  ia( 
Mccfrmn  the  oMany  bas  recsned  wiihia  fcii  finek. 
&  AAoxof  tnica  cannot  bust  on  btiac  adnioaiLawI  ■h—M  i>nlT 
•ed,  iloritq:  an  oMgjigejneni :  if  then  AmkmA,  ihirv  b  aa  bmch  ••f 
'  n  ictatmni:  it.  FlnflK  b  not  iMcenarilT  H  cc*m  on  tin  «n>**'^"i' ^ 
fa<  of  tnuc  durfw  an  engMCaoM.  aad  ifcovld  aay  pvmm  mn- 
I  voh  it  be  IdOetCao  coinphtu  cm  te  wada.  If.  htfwTcrr,  ih* 
iag  tbookl  be  exhibiied  as  a  tokn  of  whaJidnn.  mat  U  i«  ( uw. 
h  Ab  aitocldng  foice  should  anwi  diinc  oa  IwniiMil,  vKnnR  ihry 
'ininBatcd  b«  flags  or  other  niiilwli  ■aloittnl.  h  n  m  ji*  t  'fl 
fcidk  amomiuag  to  infamr,  tn  Mot  tfa*  hftapbat  ptuueiitt  tUn  •"•fi 
«la  baadiag.  onlcu  the  atiacld^t  font  iMoM  mfaol  <t  ntntcMt 
ii  niflii  be  ased.  in  order  to  ipnt  ■dtfoea  doBcKcd  to  virtw*.  t 
ttnr,  or  cotnainlniE  work*  <rf  an. 

T^  llEu^seb  Conicmice  (i»74)  declana  ^-Ait.  4>    A»  iiMlWdiwI 
koebeil  by  one  of  tbc  bcUiienBU  to  cnnkr  widi  ika  adMr< 
\ilm^t  with  a  wMte  ^. 

r,  or  abo  by  a  €ae-<>e3rer. 
Ntacc.     He,  as  *«U  u  ibc  i 
wno  accnQi|BDy  fanikt 
L4i  T%e  cooimandef  m  ali 
ftm  oliliged  ui  mcatK  faifli 
I  bafu)  lor  him  to  bIb  d 
t  of  the  Ai|[  of  trace  i^fcag 
I  BKUjf^  poaitina  w  ite 
■Cof  Trail  li  ftiaiMl  4^1  if 
L»  detabt  bfaa  tenpmniy.     He 
B  vul  not  receive  beaioi  « 


lit  has  baa  pvca^  livMl  d« 
fa  Aae  of  Dw  tataiu  kb 

ana  iiitffiMrtfc 

.  w  iadaa  !■;  «r 


am±  «  »BU6cafwwi  Ii'^ 
ir  ri^  »c  bwioUlHlrif      /' 

1«  ha*  ubw  AdtAUU^  ^4  uv| 

Ml  ad  of  ucai::b(X)  < 


I.  Character  of  Itccncn  lo  Irade — 2 
licences— 4-  Decisions  an  their  aui 
uniformity  in  Briiisli  clcctsion9~6L  FU 
7.  Intcniions  of  jcranior— S.  Pemons 
the  pi'incipal  acts  a&  ngcni  for  others 
11,  Exception  of  a  panicuLtr  flag — ra 
diuing  voya^ — 13,  Protection  before 
and  quality  of  goods— 1$.  Protcctii^n 
to  at  ten  enemy — 17.  If  CMrRo  be  injure 
19.  Compulsiory  chAn^te  of  rar^)— :o. 
led  re-expurtaiion — 2r.  Courw  of 
destination — 2j.  Intended  ulterior  dc! 
for  convoy — 25.  Capture  before  and  aft 
in  licence — 27.  Licence  doc»  not  act 
board,  or  not  endoncd— :»>.  Effect 
hiiKkade,  etc,  by  licenced  vessel.  I 

S  I.  A  iicatce  is  3  kind  of  safc-coi 
gcrent  State  to  its  own  subjects,  to 
neutrals,  to  carry  on  a  trade  which 
kA  war,  and  it  operates  as  a  dispcns; 
those  laws,  with  respect  to  the  Stat< 
its  tcrtns  can  be  fairly  construed  to 
tribunals  of  the  State  under  whose 
are  bound  to  respect  such  ducunK 
of  the  ordinary  state  of  war  ;  but  t] 
justly  consider  them  as  per  se  a  gro 
cation.     Licences,  are  necessarily  u 
carried  beyond  the  evident  intcntio 
are  granted :  neverthej^^^^J^mfl 


a.  JO.  usars^  -n  t!v...dk.  •.:*< 

becooK  dang-m2f  ii  'zicse  n'  motfatr  -<.>  uio,  vitti  ♦^-•iii.'.'' 
b  the  liinitai3:cf  ;f  r.'W  mu  vafj  -inc-ihua  ii  i  ii-itu.-: 
ooch  restrictEodi  xn  :itisi  ;r  nszcrrsi  mn'.irTuiit:':.  tmi  .  aiiim 
be  deviated  fcDd  T^zi  «mi!7T 

J  3.  A^iTQ^T^'  ^:,zcti::i  Ti  L  iU^nKn^lniI     ir  ''::a.:.ii:t.'ii     n       li: 
cxerdsc  of  iht  riri-*  :c  vi;-  ^ini:r:ul"'  .-v    liu'Mil"     n    -.i.i 
tint  to  any  r.-y--.—  -■•~j  :r  niii"'i;iiiUL'.   i;ii:ii:    '.■    ;»:    titi.'.'-iii 
ly their  operat::^     I:  zmaz  tmuiiar^    :--;in    ;ii:    ».->";i'.-m;'"  y 
of  the  State,  for  ii;   i;;-:i-ir;i;  Licnii-T-    i.cin:    n    -.itn.-iri-in. 
to  decide  what    cccLj^itir-icco:     ;r    ;i.i:ni;:u     :r    .■:i!;ii;i,i-.i,t: 
ezpedienc}'  wiil    ;:;=tir;.-    l    -ii^Tre-rtii;!!      r    •-.-..i  m-ii;     -i    -.» 
bdl^erent  righu.     TLiz  ztlz^-Ji  ;r-^:t:  z  •i':^"-"---::.  :    ■/■■•; 
from  the  form  of  iis  cir-ftLT-ti-r,  ■ii<i  "i.-i":-    i    s-<:.i.-.;    ■• 
■along  u-ar  is  cntr^fted.  jiii  ir.   --;-.'.:.-:'L  -■  J-.r.  :      •j  .  .■  . 
ndmodify.  in  its  di5crct;:c  tlv  h^-it:    :.-:■■   ■-;~    .:    '  :i  ■• 
This  may  be  done  by  a  ~-^T.tn'.   :rL.-.\-    ■  ■■.'.:.■    ■  ,■  ■  . 

imed  vessels,  or  by  Iice-c=*  >:.,;<:  :.    -  r-^..-.       .v::> -■■:.. ■ 
•  individuals  exemptir.^  :h-;~   :>-,r:    -a  ■  .■-      I-    l  .._;■...  : 

Btmces  are  either  granted  c:r-^:.:'.y '-^y '.'..r     ?.<■..   .*  '.■,    

■bordinate  officer,  to  whom  tht;  i..r.-..f,    ,t   •:■.,-     ..-.■.  i. - 
Iten  delegated,  either  by  =pe::A.'    :r.  .r,- ;.  v..-: ;    .1     .:■..:.,.    -i. . 
(trmisions  of  an  Act  of  Pariiair.cr.:.     I-.  ■;;.-   I.i-..-...:    .".-t  ... 
Ha  general  rule,  licer.ce.i   ar*:  :.i-,i;f.r;    .:*..:--;■    :-.,.    i..-i....:'.. 

rfanActof  Congresa,  but  in  ir^-.r,i.t.  ■An-.i    i,-.,:  ;'..,    ^....,. 

■mediately  connected  wi-ji   ■:;•.<:   ;,•■-,«:.•.- .i-f..-.    .f  .   .■,-     .,..,. 

•ay    be    granted   by   the    i..r'.-.,:r :  /     -.1"     :>.^    *-*•*.;.:, 

*Dmmander-in-chief  f^f  a;t^  rr.:'.:r.irj  nu'.    iai>i;    *■.<■<„.    ,f    ., , 
feted  States.* 

'  Gioiius, /*/  /ar  £v.'  /..'.-I.-.,   ili    ■>    -^i,    .i;  .      \..      •>  ■ ,.  •• 

^irvart  V.  Ad.  R..  ?^ :    ".".«     '..-•.■  ninnniir^      .    .'..*     ■      1,* 
WMden.'  I  iVv.  /..  •/.      :.::ii'i«m-   .     '  .m         ....... 

A  licence  nuy ';« -.-i.itiiy:,  n   ^1^:1    -i*  i.'*    ,. :...  , 

*ci  himself  nnder    ■.  -lus    -.iiiriirni    -.>... ii     ..    • 

iKKioas  which    a.-,-»i   n    :ii'.    '..i.;:i.:i    ■..^..r..ir ,        .' 

a«smmioni  rf  L-.fr.-sri.  ^:riim',-i    ^t.-.n-.     :->.... .. 

tkcr  turned  ir.  ~_i.'.-  -..iia*--:   itmn    1.^'    ,.•'■. '.-e    •■..•,       ..•        • 
Ikaeatsa  have 'attr    :i;j;i.'.-t-,-t    1."    i.j-     . .  ,1    •■   .-■-  .  :,' 
tattBBdjurfge, ----  '■- .;i;.ui     imM        i    ;    ..-.■.-w..    u..    i, 
EifUsd  at  — :   -~i*-  -J    ;iK    '.i.-.-.'^r     •■■■  -     I  ^.. 
bme  war- —  ."*t  -'-■    ■  ii.   1     1  .  --j    .  ■.  - 

Mr. Seijeani  Pi"--- i;i-.r-i   v  il    l^  .■.-.-■     ■■..■.,. 

nia  qoestio' z  .-  l'.  m  :if:ii  ;.:-.    .> t      ,.    .  ' 

'.  Noble.  13  £-r    :>   .iiT.crr  -■ . 

JvHaa,  /rux'.  iiz 
•  Diier,  <-■«  S^k-uh.      -.■:         ,-.      ::.     j,      .^ 


i  3.  For  the  same  reasons,  a  sp^iaf  lUtna  to  indivtiuil> 
>r  n  particular  voyage,  or  for  the  importation  or  (utpoiu;'^ 
^r  particular  goods,  mu<it,  as    a  gviit;ral  rule,  also  cnijnu 
troni  the  supreme  authority  of  the    State.      But  that  an 
(exceptions  to  this  nilc  growing  out  of  the  particular  cwnrrp- 
fstanccs  of  the  war  in  particular  places.    The  governor  d  . 
province,  the  general  of  an  army,  or  the  admiral  of  a  &i' 
may  grant  licences  to  trade  within  the  limits  of  their  c". 
commands,  and  such  documcntti  are  binding  upon  thi;in  tmi 
upon  all  persons  who    are  under  their  authority,  hi'  ''■'t 
afford  no  protection  beyond  the  limits  of  the  aui' 
those  who  issue  ihcm.     Thus,  In  the  war  between  the  Ln/i. '. 
States  and  the  Republic  of  Mexico,  the  governor  of  Cili- 
fomia  and  the  commander  of    the  Pacific  stfuadron  issud 
audi  licences,  but  it  was  not  pretended  that  auch  i>n>(cctiOR 
extende<l  beyond  the  limits  of  their  respective  comnanK. 
The  peculiar  circumstances  of  the  case,  the  great  diituice 
from  the  seat  of  the  supreme  federal  authority,  the  scarcity 
of  provisions  and  supplies,  and  the  want  of  American  vcsid* 
on  tliat  coast,  were  deemed  sufficient  rcaiions  for  the  cxcnasc 
of  that  power.' 

i  4.  Licences  have    frequently  been  granted  during  the 
operations  of  a  war,  not  only  for  the  protection  of  an  ccieiny 
trading  in  the  country  of  a  belligerent,  but  to  authorise  M:i>- 
jects  to  trade  ivitli  the  enemy  ;  and  the  cases  relative  to  ihei  t" 
authority  and  legal  effect  are  numerous,  both  in  the  rcpi*** 
of  courU  of  Admiralty,  and  of  common  law.    The  Icidiii^ 
case  on  this  subject  is  tliat  of  the  *  Mnpc,'  an  American  shi^ 
laden  with  com  and  flour,  and  captured  whilst  piuLuJJiitf 
from  the  United  States  to  the  Spanish  peninsula,  under  \i>^ 


Whiunnrc,  1  East..  475 ;  Taulinan  v.  Anderson,  t  Touhl  X.,  M7;  SH^" 
ner  z\  Gordon,  ti  East.,  296 :  the  "  CKailotie,"  1  Di>d.  X.,  3S7. 

The  Lord  Lieutenant  of  Ireland  cannoi  by  prodJiiioiton  or  o»iC~" 
(rise  authorise  a  Iradtng  of  British  subjects  witb  the  enemy.— Tfc^ 
'tharioua,'  1  /J«/(rtrt,  jqt. 

A  genera]  licence  mau  be  applied  by-  evidence  to  the  luniculw  m^ 
in  ju^meni ;  it  makes  p.trt  of  the  tide  of  (h«  pany  r^iattne  19  ti* 
licenced  to  show  how  he  obuined  possession  of  a  tircnce,  whidi  in  tB^ 
icrm  of  it  1%  general ;  it  makes  pan  of  the   pUintilTs  cate  aniss  (Jv 
underwriter  to  connect  himself  wiib  the  ptopeity  insured,  and  »  ihf^ 
that  it  was  l.iwfu1lyinsured—Rawliason  ana  others V.Jan»n,  ij/.  ■ 

»  UTie-iton,  /.'if«.  /»/.  Law,  pt.  ir.  ch.  ii.  $  37  ;  iMitr  ej 
Califorttia,  31st  Cong.,  ist  se«s,  H.  of  K.,  Ex.  Doc.^  No.  17,  p.  ■ 
Cusning,  OpinioHS  U.  S.  Alf/i.  Gen.,  vol.  vL  p.  6jo. 
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rt«tion  of  instruments  granted  by  the  English  admiral  on 
HalifAK  station,  and  the  British  consul  at  Boston.  In 
onouncing  judgment  in  that  case.  Sir  William  Scott 
luked,  that  no  consul  In  any  countiy,  ]>articularly  in  an 
ly'a  country,  is  vested  with  power,  in  virtue  of  his  office, 
txcmpt  the  property  of  enemies  from  the  effects  of  hosti- 
in;  and  ttiat  an  admiral  could  restrain  the  ships  under  his 
mediate  command  from  committing  acts  of  hostility*,  but 
lid  grant  no  safe-conduct  of  this  kind  beyond  the  limits 
his  own  station.  But  such  iicts  might  be  rcgardwl  as 
iotus,  Of  agreements  sud  spt  rati,  to  which  a  subsequent 
lifiation.  by  the  proper  authority,  would  gwc  validity.  It 
shown  that  these  acts  of  its  officers  had  been  confirmed 
C  an  Order  in  Council,  and  a  restitution  of  the  property  was 
Bcrecd  accordingly.  But,  in  the  case  of  the  '  Charles,'  and 
Aer  similar  cases,  where  the  safe-conducts  had  been  signed 
■anKnglish  admiral,  and  also  by  the  Spanish  minister  in 
c  United  States,  but  not  confirmed  by  the  British  Govem- 
rot,  it  was  decided  that  the  licences  afforded  no  protection, 
ing  issued  without  proper  authority.  So,  also,  in  cases  of 
k-<onducts  granted  by  the  British  minister,  in  the  United 
^CS(  to  American  vessels  sailing  with  provision.s  to  the 
d  of  Sl  liartholomew.  All  were  condemned  where  the 
»*ce3  were  not  expressly  included  within  the  terms  of  the 
"firmation  by  the  Order  in  Council' 
5  5.  Thtat:  are  very  few  American  decisions  on  the  sub- 
'  of  licences,  and  there  is  a  great  want  of  uniformity  in 
Se  of  the  Hritish  Admiralty.  Mr.  Duer  has  pointed  out 
commented  on  the  causes  of  this  irregularity.  Prior  to 
peace  of  Amiens,  hccnces  were  regarded  as  an  act  of 
-ial  grace,  and  most  strictly  interpreted,  but,  on  the 
S'Wal  of  the  w;ir,  tile  issuing  of  lieenciis  by  England  was 
^rded  as  a  matter  of  national  policy,  rather  than  personal 
C*wr.  The  courts,  in  consideration  of  this  policy,  gave  to 
instruments  the  laigcst  interpretation  possible.  '  Most 
^lic  reported  cases  on  the  subject  of  licences,  were  decided 
"ing  the  period  that  this  libera!  doctrine  prevailed,  and  in 
tiy  of  them  it  is  a  matter  of  extreme  difficulty  to  say, 
ether  the  determination  was  governed  by  the  peculiar  ctr- 

'  The  '  Hope/  1  Dott.  R.,  226  ;  Jobnson  v,  Sution,  D»iu£.  H,.  354. 


the  good  faith  of  the  party  to 
other  grant,  although  issued  in 
authority,  a  licence  may  be 
in  obtaining  it    The   misrcpi 
material  facts— ^of  facts  that,  if 
influenced  the  ditcrction  of  the 
nullity,  and  exposes  tht:  propc 
certain    condemn  atiun.      Nor 
invalidate  the  licence,  that  sue 
prcssicms  of  material  fact  shou 
putation  or  suspicion  of  fraud, 
procured  the  licence  was  dcMrib 
but  it  apjwarcd  on  trial  that,  v 
he  was,  in  fact,  a  resident  of  a  h 
held  to  invalidate  the  Hcence. 
to  a  person  by  name,  dc«cribia| 
and  it  was  found  that  he.  in 
time  an  enemy's  country,  mi 
when    there,  in  the    national 
goods  as  a  Dutch  merchant,  inst 
English  merchant,  the  licence 
and  his  property  confiscated.' 
t  7.  Although  a  licence  m, 
tent  authority,  and  on  the  g 
it,  in  order  to  render  it  avai 
Droi>ert^^_ta_udu£ti-iLjfilalA^ilu 
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sscd  in  the  licence,  must  be  pui-sucd  in  its  mode  of 
tion,  and  there  must  be  an  entire  good  faith  on  the  part 

user,  in  cxccutiiig  it  And  although,  as  before  re- 
d,  Ucenccs  are  not  to  be  construed  with  a  literal  and 
tic  accuracy,  yet  no  greater  latitude  of  interpretation 
mittcd  than  corresponds  with  the  intentions  of  the 
)r,  fairly  umlcrstood  ;  no  other  or  greater  deviation  is 
xl.  than  it  may  be  justly  presumed  the  grantor,  with  a 
«dgc  of  tlic  circumstances,  would  himself  have  sanc- 
I.    'It  is  a  mistake,'  says  Duer,  ' to  suppose  that  the 

of  the  user  may  not  be  prejudiced  by  a  construction  of 
tant  that  is  nicrety  erroneous.  It  is  absolutely  essential, 
be  will  of  the  grantor  shall  be  observed  ;  so  that,  tliat 
iball  be  done  xvhich  he  intended  to  permit ;  whatever 
I  not  mean  to  permit  Is  absolutely  interdicted.  Hence, 
larty  who  uses  the  licence,  engages,  not  only  for  fair 
tions,  but  for  an  accurate  interpretation  and  execution 
e  grant.' ' 

8-  'V\\cfrst  material  circumstance  to  be  considered  in 
xeculion  of  a  licence,  with  respect  to  the  intentions  of 
jrantor  and  the  good  faith  of  the  user,  is,  thr  persons 
td  to  use  it.  A  licence  is  not  a  subject  of  transfer  or 
nmcnt,  and  however  t;eiieral  may  be  the  ttnns  in  which 
;iantccs  arc  dcscrtbcd,  those  who  claim  for  their  property 
rotcction,  must  show  that  the  application  on  which  it 
(jtucd  was  made  in  their  behalf,  and  that  the  applicant 
td  in  the  licence  was,  in  truth,  their  ,-igcnt.  But  if 
ted  to  a  particular  person  by  name,  in  behalf  of  himself 

Duer,  On  iMsMrame,  vol.  i.  pp.  59S,  599;  the  *Joi^e  Johannes,' 
4 163 ;  the  *  V^riendschap,'  +  Rob.,  96, 

Ihe  licence  granted  be  conditional,  it  i^  incumbent  on  the  party 
•Wks  to  pmiMzt  himself  under  it  to  confonn  to  its  rcqursi tions. — 
Ifioev.  Whittnore,  1  East..  475-  If  t!ie  contlilionB  Ix  only  colotir 
^Mijp^icd  with,  the  licence  will  be  nvoided  l>y  reason  of  the  fraud, 
"toll  V.  Vatighan,  li  East.,  joa. 

liocBce  ^m  the  fcinj;  to  a  particular  perscn  to  import  commo- 
of  x  certain  description,  being  tho  property  of  the  person  MKciAed, 
Kbe  usiipted  so  OS  to  nuthori^  the  importntion  d  goads  uhicK 
*  property  of  the  assign**. — Klciro  j'.  Thompson.  1  Tetunl.,  121. 
'.  vher*  th«  goods  licenced  wer*?,  'bv  the  term*  of  (he  licence,  10  be 
?n>pcny  of  J-  U-  &  Sont,  as  tpediicd  in  their  bilU  of  Ltding,'  it 
'Ouidcfcd  that  tlie  goods  were  not  protected  by  -.%  j^eneral  bill  of 
^Msigaed  to  U.,  who  possessed  not  even  a  qualihed  property ; 
^^tae  bfll  of  lading;  being  transmitted  to  Other  perMAS  U  lAC 
PRwuijoees.— FiciM  *.  Wallers,  J  TauHt.,  248. 
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and  others,  It  la  not  necessary  that  the  person  nanwd  4ioM 
have  any  share  or  interest  in  the  property  to  which  tic 
licence  relates ;  it  is  suHidcnt  if  he  acted  as  agent  of  dtnt 
to  whom  its  exclusive  use  is  appropriated.  If  the  licenctd 
by  express  words,  made  negotiable,  or  if  no  mention  Ht- 
ever  is  made  of  the  persons  upon  whose  application  i  a 
granted,  or  by  whom  ft  is  to  be  used,  it  is  a  legitimate  «i> 
ject  of  transfer  and  sale,  and  the  purchaser  is  as  fally 
protected  as  if  it  had  been  granted  to  him  on  his  penstd 
application.' 

i  9,  Itut  where  the  licence  is  not  made  negotiable,  udlht 
persons  named  in  the  licence  obtained  it  in  their  own  aaBB 
and  not  as  the  representatives  and  agents  of  other*— At 
licence  being  /or  tJtcmstiva:,  their  agmts.  or  ht^dtrz  of  Aet 
bills  of  iading — it  cannot  protect  the  property  of  othcn  fa 
whom  the  ^Tantecs  act  as  agents,  and  in  which  they  are  iril 
interested.  Thu^  a  licence  to  H.  &  S.  and  their  agents  'A 
not  protect  the  property  of  otiiers  for  whom  R  &  S.  may  KC 
fit  to  act  as  agents.  But  where  a  licence  is  issued  to  B  S* 
Co.,  meaning  under  Uiat  denomination  to  include  person*  wto 
}iad  agreed  to  take  part  in  the  shipment  made  under  sal 
licence,  such  persons  are  held  to  be  protected.' 

^  Fleize  v.  Thompson,  1  Taunt  R.,  122  ;  Wuin  v.  Scott,  4  T»^  t. 
£05 ;  Robinson  v.  Morris,  5  ToMMt.  H..  735 ;  Barlow  v.  M'lnMk,  U 
East.,  jii  ;  Kusk  v.  liell,  16  £ajt.,  3;  Kawlinson  v.  JaiiMn,  IsfA 
323  1  l^c  '  Arteon,'  2  Dtid.  R.,  48 ;  Ihv  *  Louisa  CharlotM,'  1  DtL  K> 
308 ;  FcntOTi  V.  Feareon,  15  Easi.,  ^la. 

A  pn\-il«ge  ^iven  by  Act  of  Parliament  to  tbip«  helon^af  UMV 
St-iie  in  nmiiy  wilb  Great  Brilain  .intl  manned  with  forri^ners,  m  iBfrf 
merchandise,  oihCTwisc  prohibited,  doc*  not  extend  to  fortifB-W 
ships,  British  owned. — Attorney  Genera]  v.  Wilson.— 3  Prif*.  4jl. 

A  ship,  forcign-built  (American),  bclon^g  wholly  to  a  Unuiti^ 
joO.  and  manned  with  fnrctgn  RCanien  (with  an  Knglish  nuite)i  •«•  ■■ 
within  the  4^1  Geo.  III.  c.  r;},  entitled  to  import  llax~s«ed  froin  RaM- 
— Attorney  Ceneral  v.  Wilson,  3  Pri^,  431. 

A  native  Spaniard,  domicitcd  in  Great  Britain  in  time  of  waXtbctW 
that  country  and  Spain,  having  bc*n  licensed  in  i:cDCfal  tenu  ^^ 
king  to  ship  |>oods  in  a  neutral  vessel  from  ihence  10  certain  f^t 
Spain,  was  held  competent  to  effect  an  insurance  on  ;ooda  cnibatM'* 
the  protected  commerce,  nnd  to  sue  in  his  own  name  00  wch  inW* 
at  well  in  rcipect  of  his  own  interest,  as  for  Ute  benefit  of  hki  LuuUf* 
dents  abroad.— Uspartcha  v.  Noble,  I3  EasL,  332. 

In  time  of  war  Switzerland  and  other  interior  countries  bait  b(" 
allowed  to  cxpon  and  import  throuch  an  enemy's  poftt  but  wjxtl  fi^ 
of  property  has  been  required.    The 'Magnus,'  1  Atrj.,  32. 

*  The  '  Jonge  Johannes,'  4  /ioi.  J!.,  p.  263 ;  the  ■  Chhnioft  Softih' 
t  itft.,  367. 


LICENCES    TO   TRADE. 


371 


ro.  The  j«-(Wft/ point  to  be  considered,  in  determining 
1  tfie  proper  txccution  of  a  licence,  is,  the  cliararter  of  the 
The  national  character  of  the  ship,  as  described  in  the 
cc,  is,  in  most  cases,  a  condition  necessary  to  be  fulfilled. 
ETC  the  licence  directs  the  cmploynicnt  of  a  neutral  vessel 
aging  to  a  particular  nation,  the  substitution  of  a  neutral 

of  a  different  State,  standing  in  the  same  political 
ions  to  the  belligerent  powers,  would,  probably,  not  be 
ided  as  prejudicial.  The  same  maybesaidof  theemploy- 
t  of  two  ships,  when  the  terms  of  the  licence  refer  only  to 
if  both  vessels  bear  the  same  national  character,  and  there 
M>  variation  in  the  quantity  or  quality  of  the  goods 
ribcd  in  the  licence.  But,  in  both  these  changes,  a  good 
satisfactory  cause  must  be  showa  If  a  neutral  ship  is 
tioncd  in  the  licence,  the  employment  of  a  ship  of  the 
e  issuing  the  licence  is  considered  an  essential  deviation, 
Jl  will  lead  to  a  condemnation.     So,  the  cmploynicnt  of  a 

belonging  to  the  enemy,  when  not  authorised  by  the 
cc,  is,  in  all  cases  noxious  and  fatal.  When  tlic  licence 
ortscs  the  importation  of  goods  from  an  enemy's  country, 
\  enemy's  ship,  although  confined,  in  terms,  to  the  goods, 
be  just  construction  of  law,  it  is  extended  to  the  vessel 
For  Oie  necessaiy  effect  of  such  a  licence  is  to  legalise 
royage  as  described,  in  all  its  incidents,  and  hence  the  ship 
K  as  much  a  legitimate  object  of  protection  as  the  cat^ 
is  to  be  brought  in  it' 

11.  When  the  licence  authorises  the  transportation  of 

by  any  ship  or  ships  except  those  under  the  flag  of  a 
liar  nation,  the  exception   refers  to  the  fact  of  the 

iility  of   the  ship,  not   merely  to    the  external   signa 

mgh  the  vessel  may  be  documented  as  belonging  to,  and 
llty  bear  the  (lag  of,  another  State,  if  it  be  sho\vn  that  slie 
'belonged  to  the  excepted  nation,  she  will  not  be  pro- 
il  by  tlic  licence  and  the  flag.  The  reason  of  this  rule  is, 
ressels  of  the  excepted  nation  might  otherwise  engage  in 
rohibited  navigation,  by  substituting  a  foreign  flag  for 
own.  But  the  unauthorised  employment  of  such  excepted 

kcnsioeion  v.  logliii,  9  Etut.,  273  j  the  '  Dankbaarheit,'  1  Dod.  K., 
be  '  Vrow  Cornelia,'  i  Etfto.  X.,  340;  'l>f  'JonRc  Arcnd,'  $  Rc^., 
le  'Goedc  Hoffnunc'  1  Dod.  R,,  257  :  the  '  Bourse,*  i  Etltu.  R., 
he '  Speculalion,'  i  Ediv.  R.,  J44 ;  the  *  Hoflbung/ 1,'  ' 
D  ns 
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vessels  is  not  permitted  to  affect  the  goods  of  shippm  ■!• 
were  not  privy  to  the  deception,  or  cognisant  of  tbe  bct 
Wliere  there  is  no  ground  for  imputing  to  them  a  voIonMj 
departure  from  the  conditions  of  the  licence  In  this  icspo; 
their  property,  if  embraced  by  its  terms,  retains  its  pnilccti» 
The  vessel  itself  is  condemned." 

S  12.  Again,  if  the  vessel  was,  in  fact,  not  of  the  extern 
nation  when  she  sailed,  but  became  so  during  the  \-oy^  ti 
some  unexpected  change  of  circumstances,  as  the  conqtf 
or  annexation  of  the  country  to  which  she  belof^  bf  Ita 
excepted  State,  such  chinge  of  political  relations  wfll  at 
deprive  her  of  the  protection  of  the  licence,  where  tlic  pvtia 
have  acted  fairly  under  it  Tlius,  where  the  licence  was  bri 
ship  bearing  any  other  fl^  than  that  of  France,  Mil  At 
owners  had  become  French  subjects  during  the  \vy^^ 
the  sudden  annexation  to  France  of  the  port  and  territoiyli 
which  they  resided,  it  was  held  by  Sir  William  Scott,  dulfc 
ship  continued  under  the  protection  of  the  licence,  notiS^ 
standing  this  change  of  national  character.* 

S  13.  A  licence  to  a  vessel  to  import  a  particular  carjA^ 
held  to  protect  a  vessel,  in  ballast,  on  her  way  to  the  poctrf 
lading,  for  the  express  purpose  specified  in  the  licaKC,  5* 
also,  a  licence  to  export  a  car^o  to  an  enemy's  port,  own 
the  ship,  in  ballast,  on  her  return.  In  each  of  these  aatsif 
voyage  to  which  the  licence  is  extended  by  implication  k>i 
necessary  connection  with  that  to  which  it  expressly  nliKk 
Hut  the  protection  extends  no  further  than  is  lutn^ 
implied  in  the  licence  ;  the  taking  of  any  i>art  of  a  aofi^ 
board  in  the  outward  voyage  in  the  case  of  importatioa.*" 
the  return  voyage  in  the  case  of  exportation,  subject*  ^ 
ship  and  goods  to  confiscation.* 

S  14.  The  f/urd  point  to  be  considered  in  the  cxeottica*' 

'  The '  BouRc,'  I  Etfw.  a..  370 ;  ihc  *  Dankba-iriieit,*  i  DtiS-^ 
Bui  a  licence  granted  to  a  vasel  lo  «il  in  tullut  from  Li"to* 
Holland,  which  countr>' wjtsat  th»i  (tme  in  a  state  of  boftilit]',  ai'*^ 
stanilin^  ;inythint[  contained  in  ihe  British  Order  of  Coiind«'*J 
joih  April,  1809,  was  held  not  10  pioieci  a  ihip  which  wju  ibe  f"!*";, 
»n  idiea  enemy,  and  the  insurance  on  the  vm<el  was  dBterntxri^'^ 
void.— Gregg  !'-  Scott,  4  Cdmfii.,  359.  In  ih«  case  ibe  Ikeiia  *{^ 
lo  be  only  a  dispensation  mih  ihe  Order  in  Council,  and  wa$  not  laW** 
as  a  remission  i>f  the  brlligctent  rights  uf  the  Crown. 

■  Duer,  Oa  liuuraxf/,  vol.  i.  pp.  599,  613.  iiJ* 

Dod.  *.,  316. 


XX. 


LICENCES   TO    TRADE. 


373 


enec  is,  tJu  quality  and  quantity  of  goods  it  protects.  A 
I  excess  in  quantity,  or  the  partial  substitution  of  those  of 
rcrenl  quality,  if  free  from  the  Imputation  of  concealment 
aud,  will  not  absolutely  vitiate  the  licence,  under  the 
IT  of  which  they  were  introducctl.  The  goods  not  pro- 
d  by  it  are  condemned,  while  those  which  tt  is  admitted 
nbracc  arc  restored.  If  the  excess  in  quantity  be  very 
I,  and  not  attributable  to  design,  it  is  intimated  by  Sir 
iam  Scott,  that  it  would  not  be  regarded  xs  an  essential 
ition  ;  but  any  change  in  the  quality  of  the  goods  cannot 
ustificd  or  excused,  and  the  articles  not  protected  by 
icence  arc  condemned.  The  fraudulent  application  of  a 
ce  to  cover  or  conceal  goods  not  intended  by  the  grantor, 
trs  it  wholly  void,  and  exposes  to  confiscation  even  the 
5  that  are  embraced  in  its  terms.  Thus,  where  a  vessel 
licensed  to  proceed  only  with  a  cargo  of  com  on  the 
ge  described,  and  a  quantity  of  firearms  was  stowed  under 
:aigo  for  concealment,  both  ship  and  cargo  were  con- 
Kd.< 

15.  It  n-as  at  one  time  held,  that  express  words  were 
tiaiy  to  protect  the  property  of  an  aiemy ;  but  it  was 
y  decided  by  the  Court  of  Exchequer  chamber,  that  a 
K  containing  the  words,  •  to  whomsoever  the  property 
appear  to  belong,'  included  goods  shipped  on  account 
lemy's  subjects.  But  Mr.  Duer  expresses  a  doubt 
ler  this  last  decision  wan  not  to  be  referred  to  the 
iar  circumstance  of  the  war,  and  to  be  regarded  as  the 
of  tlie  extreme  libcralityof  construction  which  prevailed 
gland  at  that  particular  time.* 

radman.  Inf.  Law,  vol.  ij.  pp.  356,  Z57  ;  the  ■  Jonge  Clara,'  1  Edw. 
1  the  *  Juffrow  Catharina,'  5  Ro^.,  141  ;  The  '  Nicoline,'  i  Eiiw.  /?., 
be  •Vriendschap,'  4  Jio».,  96  ;  the  •  Goede  Hoop,'  Edw.  ft.,  336 ; 
sthuina  Maria,'  fi/ftv.  H.,  317  ;  ihe  '  Wolfarlh,'  1  Eifw.  R.,  365 ; 
tjrerstadt,'  l  J>0d.  R.,  241 ;  Kier  v.  Andrade,  6  Taunt.  R.,  498. 
•aer,  On  fnsuranc/.  vol  1.  pp.  604, 605  ;  the  '  Cousinc  Marianne,' 
.  J?.,  346 ;  the  •  Hoffming,'  2  Rob,,  163  ;  the  '  Bciir«e  van  Konings- 
I  Rob.,  169  ;  Menneil  t.  Bohnam,  1;  Emt.  R.,  p.  477  ;  Usparicna 
»ie,  13  East.  R.,  333;  Fovlc.  n  linurdillon,  3  Taunt.  #..$46; 
K  B«ll,  4  Taunt.  R.,  478  ;  Anihony  !■.  Moline,  5  Taunt.  R.,  71 1  ; 
»««}•  V.  Andrews,  5  Taunt.  R.,  716;  RobinKjn  v.  Touray,  1  M. 
I  R.,  317  ;  Hullman  i'.  Whitrnore,  1  Af.  and  S^L  R.,  337. 
cc»c«  granted  to  certain  Ilritish  subiects  on  behnlf  of  themselves 
bcrs  to  «3ci>ort  in  a  specified  ship  bearin;;  any  fla^.  except  the 
,  a  caigo  frem  London  to  Archangel,  bdnR  an  enemy's  port,  and 
wt  Uoia  ibcnce,  in  the  ume  frhip,  certain  aitkles  ol  a  particular 


j  l6.  A  licence  to  an  alieo  enemy  removes  all  his  pcts3e»l 
disabilities,  so  far  as  is  necessary  for  Uh  protection  in  die 
particular  trade  which  is  rendered  lawful  by  the  opcntioa 
the  licence.  In  respect  to  the  voyage  and  trade  «-faidi  the 
licence  is  intended  to  authorise  and  cover,  he  is  out  m  he 
regarded  as  an  enemy,  but  has  all  the  legal  privilcgCT  rf  i 
subject.  So  far  as  that  particular  voyage,  trade,  or  cargo  i 
concerned^  he  has  ijvrsatM  standi  in  all  the  courts,  aod 
maintain  suits  in  his  own  name,  the  same  as  a  subject' 

description  to  any  port  Id  t1i«  United  Kingdom,  uotwitbstandiDc  aD 
documents  which  Accompanied  (be  ship  and  cai);o,  may  reprciatt 
same  tu  be  d«liiiei.t  to  iiny  neutral  or  hostile  port,  snd  tn  whofBHeie 
sucti  property  inay  appear  lo  bclnn);,  Etfw.  20,  'n  considered  capdk  c 
protecting  a  cargo,  cither  ountards  or  homcvards,  which  is  ahai 
whale  or  in  pari  the  property  trf"  an  alien  cnony. — Mulkman  v.  AtnaaM 
3  Af.  aHtf  6.,  100,  307. 

So  a  licence  gmnted  to  C.  and  H.,  who  ureie  kbipowncn  in 
on  bcliHlf  of  ihctiiselvcs  und  Uriti&h  or  neutral  raerthimu,  10  kadi 
export  a  car^o  on  board  ihc  Russian  ship  '  Fonuna,'  frum  LoidH 
any  pan  In  the  Baltic  not  under  blockade,  was  hcM  to  protoct  Rod 
propcrt]'  exported  from  this  country  on  a  voyage  to  a  Russian  )■ 
Russia  being  at  war  with  Great  Britain. — Rucber  v.  Amaq; 
M.  aui/S..2i. 

'  Morgan  v.  Oswald,  3  Taun/.  R.,  55J ;  Uiparicha  v.  Noble,  IJ 
/.",,  33^;  FLndl  i'.  -Scott,  5  TViwh/.  A,  674 ;  r (£<"/.  it.,$3i  ;  Fi 
Pearson,  1 5  £ast,  R.,  +191 

His  Majesty,  says  Lord  C.  B.  Comyn,  may  ^nmt  leitcn  rf  i 
conduct  to  an  eneiny,  and  by  this  means  take  him  into  his  kMflRnc 
protection  ;  see  Com.  Dig.  Pterop.  B.  5  ;  Wells  f,  Willians^  1  jm 
and  independently  of  letters   of  safe-condua  or  passports,  a  jw*o 
residing  in  this  country  by  the  licence  and  under  the  prOMction  of  lA 
Sovereign,  '%•>  nut  to  be  rvt;anled  a^   an  alien  enemy.     See  Wdh  * 
Williains,   i   IjI.   Raym.,  iSx.     In  like  manner,  .111  tmnranct  tuf  ' 
effecied  upon  the  interest  of  an  alien  enemy  under  the  protwiioB  <t 
licence  from  ihe  Crown. — H  iiltman  i*.  Whitmore,  3  J/,  and  S.,  Jjl 

In  the  course  of  the  wars  of  tSio,  the  conflicting  relatians  in  vUft 
the  different  States  of  Europe  were  placed  towards  one  nnoiher  (7  # 
overruling  power  of  France  rendered  it  necessary  for  the  intetWrf 
Great  nmain  thai  the  prerogative  of  grvn  ting  licences  should  be&«qw4 
called  into  exertion.  Acts  of  Parltanicnt  were  niw  passed,  bv  iin 
powers  were  given,  during  the  war,  to  the  Kittg  in  Council,  mm  U  <t> 
Secretary'  of  Slate,  to  a  greater  extent  than  the  King's  preragatrn 
alone  sufficient  to  authorise;  and,  in  particular,  of  granting  in  RTO* 
conjunciures  dispensations  from  the  navigation  Uws,  which,  beio|  ik 
statutes  of  Ihc  realm,  conld  not  be  encroached  upoit  by  the  nruMml 
prerogative  of  the  Crown. — .Sec  Shiflher  v.  Gordon,  la  Eojl.^vfi;  u* 
sta!utesofGeorgelll.,4,C3;45,c.  34;47,c.37i48.c.  37;4i;cia( 
49,c.  25;  +9,c-6o. 

The  licences  so  issued  were  in  general  granted  to  Britisb  ntqica 
bm  sometimes  to  alien  enemies,  :ind  general!)'  for  certain  voyages  " 
to  or  from  an  ertemy's  country,  ctlher  lo  export  commodities  wiA 
the  Ilritish  markets  were  overstocked,  or  to  import  soch  articls  a>  ibt 
Stood  in  need  of.    Much  courahety  of  ofnnion  ousted  with  leopKl 
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It;.  The  protection  of  a  licence    is    Dot  limited,  in  all 

[cuts,  lo  the  cai^o  originally  shipped  ;  for  if  the  original  cargo 

jlihoukl  be  accidentally  injured  or  spoiled,  it  may  be  replaced 

iby  X  SKXond  one  firectJiJy  (orrcsponding  with  that  described 

|iD  the  licence.    A  licence,  says  Wildman,  was  granted  to  a 

vessel  to  import  a  Bpeciticd  cargo  from  AmBtcrdam  ; 

ship  having    taken    on    board   her    cargo,  sailed   from 

lain,  but  wa:i  obliged  to  put  into  Mcdcmblick,  which 

ithc  same  relative  situation  to  Amsterdam  tliat  Gravcscnd 

lo  London.     At  Mcdcmbiick  it  was  necessary  to  unload 

!  cargo,  which  was  found  to  be  so  much  da.magcd  tliat  it 

not  fit  to  be  put  on  board  again.    The  old  cargo  was 

cfore  sold,  and  a  new  one  of  tlie  same  identical  nature 

1th  tlic  lirst,  corresponding  with  it  both  in  substance  and 

Uality,  was  put  on  board.     It  was  held  that,  under  these 

itn^tanccs.  the  parties  were  not  deprived  of  tlic  protection 

^c  licence.     The  case  would  have  been  widely  different, 

tffoods  of  a  different  description  had  been  taken  instead  of 

OT^nal  cargo.     Here  the  original  purpose  was  pursued  ; 

'  lew  speculation  was  originated,  nor  was  there  any  change, 

It  such   as  was  produced   by   time,   and   unavoidable 

'^Jcnts,' 

%  l8.  A  licence  to  export  goods  to  an  enemy's  port,  although 


'  Ooftstruction .  to  be  pui  on  ihesc  licences,  and  in  particular  on  the 
J3*cl  whether  to  any,  and  lo  wh.il  cxtcnl  a  licence  of  lni«  kind  operated 
^      novc  the  pcrsorul  dii^biliiics  of  an  alien  enemy  who  may  be  intcr- 
Sd^in  ihc  property ;  being  a  higb  .ict  of  sovereignty,  care  must  be  ukcn 
_Ukc  hcence  is  twt  extended  beyond  the  intention  of  the  power  from 
"j'it  emanated,  and  llial  it  is  not  by  loo  great  a  latitude  of  interpret 
toudc  auxiliary  to  the  purpi'^C  of  fraud. 

Bt  subiecl  lu  Uiia  litnitativn  ibc  rule  was  that  the  licence  iihoidd 
a  Iil>e»l  constnKtion  to  cOcctuatc  the  puiposc  for  which  il  was 
cd,  and  ib^t  the  terms  whidi  it  contained  were  not  to  be  limited  in 
euuction,  where  the  adventure  contemplated  had  been  fairiy  pursued 
old  be  Tcmcntbcrcd  th.^i  a  licence  \s  gnuitcd  not  so  much  for  the 
tof  the  Individ u^d  upon  wliom  il  is  conferred,  as  forthc|>roinutionof 
'  ioal  intcrcM  ;  nnd  the  stridneM  of  interpretation,  which  tiuiy  be 
:  in  the  case  cf  u  Kr.iiit  of  property  froin  the  Crown,  cannot  be 
tCTwards  such  an  i  list  runic  nt.    A  lit  cnce  of  thia  nature,  lci;alisii)g 
ticuW  advcniuTC,  incidcnially  lci;alibc»  all  the  mea^urca  iicccsviry 
:  adopted  for  its  di*c  Jind  cfTGctual  prosecution ;  it  thetcfofc  implicitly 
I  s  person  whose  comincTce  it  auihoriscs,  although  he  be  an  alien 
ly,  to  protect  his  interest  by  insurartcc  ;  at\A  a  British  agent,  in  whose 
c  the  insurance  is  effected,  niay  brin^  an  action  upon  the  policy  ocn 
ring  the  continuance  of  the  war, — Kensington  r.  Jnvles,  8  EtiU.,  I7J- 
Wildmwi,  int.  l-avi,  vol  ii.  p.  sjS ;  the  '  VVolfarUi,'  I  i>od.  H.,  305  ; 
.  V.  Clover,  4  Tmnt.  .R.,  71;. 


limited  In  terms  to  Uie  outward  voyage,  is  sufiictcnt  to  protect 
both  ship  and  cargo  on  the  return,  if  the  delivery  of  At 
goods  at  the  port  of  destination  was  prevented  by  woe 
inevitable  accident,  as  a  blockade,  or  a  reasonable  appnhca- 
sion  of  seizure.  But  to  entitle  himself  to  the  benefit  of  tUt 
liberal  construction,  the  claimant  must  prove  that  the  goodi 
brought  back  are  the  identical  goods  exported  under  Ik 
licence.' 

S  19.  It  is  never  admitted  as  a  valid  excuse  for  rccchlif 
on  board  goods  not  permitted  in  the  licence,  that  compubiot 
had  been  used  by  the  hostile  government,  and  that  theyvnt 
received  only  to  avoid  the  scinurc  of  the  vessel.  If  socii  a 
excuse  were  admitted,  it  would  open  the  door  to  fraud  ud 
collusion,  as  it  would  be  difficult,  if  not  impossible,  to  dacMO 
whether  such  a  tr.in3action,  taking  place  in  an  enemy'ipen 
was  voluntary  or  not.* 

S  20.  Where  a  licence  is  given  expressly  for  imfioriaHetut 
is  held  that  it  can  be  used  for  that  purpose  only,  ajid  ad  kr 
re-exportation.  Although  the  application  should  be  oiadcEy 
a  licence  to  import,  for  the  particular  and  special  purpwt  rf 
re-exportation,  the  permission  to  import  would  eictcnJ  to 
further  than  was  expressed  in  the  instrument  itself.  S<%  *^ 
a  licence  to  import  for  tlie  purpose  of  exportation,  with  a»* 
dition  of  putting  cargo  in  govenunent  warehouses,  as  sccwiiy 
for  re-exportation,  must  be  strictly  complied  with.  Sod  • 
licence  does  not  cover  importations  for  sale.' 

S  2).  Thc/tmrfA  point  to  be  considered  in  detcnninitii^  ll* 
due  execution  of  tlic  licence  is,  M^r  course  and  rffuU  i'J  '** 
voyage.  The  requisitions  of  a  licence  as  to  the  port  of  Aip" 
ment  or  delivery,  of  departure  or  destination,  must  be  stfkt^ 
followed.  The  same  may  br  said,  in  general,  with  respect  t) 
the  course  of  the  voyage.  If  the  licence  direct.^  that  the  s^ 
shall  stop  at  a  particular  port  for  convoy,  the  neglect  or  oats' 
siou  to  comply  with  the  direction  invalidates  the  licaac 
The  same  result  would  follow  the  touching^  for  orders  at  < 
interdicted  port ;  but  a  deviation,  for  the  same  purpose,  to 
neutral  or  other  port  not  forbidden,  although  not  aulhofise* 


'  The  '  Jongc  Frederick.'  1  Edw.  J?.,  357. 

'  Diier.  On  /nmratut,  vol.  I.  p.  6e^ ;  ihe  '  Catharitia  Maria,* 


'  Diier.  Oh  /niuranit,  vol.  I.  p,  608 ;  ll 
^■1  337  ;  the  ■  Scyerstadt,'  i  Dad.  k.,  ut. 
'  The  '  VroLw  Deborah,'  1  Dod.  R.,  16a. 
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bil  to  impair  the  legal  effecl  of  the  licence.  Any 
ition  from  the  prescribed  course  of  the  voyage,  if  pro- 
by  stress  of  weather,  or  other  unavoidable  accident, 
tlot  invalidate  the  licence  ;  if  the  necessity  'a  proved,  it 
led  A  valid  excuse' 
t  33.  An  encm/s  ship  and  cargo,  belan^ng  to  the  same 
r,  and  licensed  to  go  to  DuUin,  were  tatken  going  to 
1.  a  place  not  named  in  the  Uccncc  aod  to  be  reached  by 
itse  totally  different  fnooi  that  indicated ;  both  »hip  and 
weir  condemned.  Tbc  party  aot  bexQg  withia  the  tcrnu 
the  licence,  ifac  character  of  enemy  icvtvei,  ami  lb«  pro* 
r,  thus  become  hostile,  is  subject  to  the  ordixn/y  rule  of 

OtL* 

33.  Ad  iMtrudmi  ulterior  dertmatiop  doea  mat  «Wm<  tk« 

of  a  licence;  if  the  parties  keep  woJhi  the  tcnm 

aod  intended  b>'  the  'tattrvmeOL.    7fai%  a  'vmm/i 

a  licence  to  import  a  caxgo  into  L^db  fron  a  port  *A  0lf 

;  with  an  ulterior  *i*«ti«^»in»  to  BoBEa.     H  was  Md 

racfa  ulterior  fVwiiuliim  did  aoc  vitaic  Ar  Mbbht  tor 

to  Leith;  boclnd  the  vcad  ian  ofttmtd  aHm 

_  the  GccxiKd  part  e(  tfe  vange,  and  >m  At  mif 

Leith  to  Bergen,  the  BocMce  puuM  kx 


J24>  The  cooditioB 
shaD  stop  at  a 

ital,aiid  the 

thcrC«dttM 

in  thatp»t«< 
anderw 
I  a  deviatioa  fiarlkr  1 
the  court  Gdt 
Socfa  a 
■iktt  caused  far  stnm  flf  1 
135.  The  f&ct  tf  * 
in  the  ficne^igri 

'Emu.-  I  ^Jm.  M^pk 

'  *  Unlf.'  I  li^  Z,7^     *^    f.*^ 
'  TW  •  Hennrta-   t  Z^*    ^-  >j. 
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depends  in  some  degree  upon  the  time  of  capture    If  ■ 
vessel  be  Rei/ed  on  her  way  to  such  intcimediaie  port,  tte 
presumption  of  law  is  that  she  was  going  thither  for  the  par- 
pose  of  violating  the  licence.     But  if  taken  after  leaving  the 
intermediate  port,  with  the  identical  cargo  which  she  canicd 
in,  and  while  actually  proceeding  for  her  lawful  dcslitutiuA, 
Uic  presumption  of  inala  ft^es  would  be  removed.    ToudRBg 
at  an  utu-rdicted  port  vitiates  the  licence,  unless  cxpnwiy 
permitted  in  the  licence  itself.' 

%  261  'Y\vs  fifUt  point  to  be  considered  is  the  timt  Htatai 
in  the  Iketut.  There  is  a  material  distinction  betvreco  the 
construction  of  a  licence  for  the  exportation  of  goods  lo«n 
enemy's  port,  and  one  for  an  importation  merely.  What  the 
licence  requires  that  the  goods  to  which  it  relates  sball  t» 
exported  on  or  before  a  certain  day,  a  delay  for  a  stifle  daf 
beyond  that  which  is  specified,  renders  the  licence  wholjf 
void.  But  not  so  with  respect  to  importations.  If  the  i«iij 
having  a  licence  be  prevented  from  commencing  the  voj^ 
or  be  delayed  in  its  prosecution  by  stress  of  weather,  the  arti 
of  a  hostile  government,  or  other  similar  cause,  over  wliicbfac 
has  no  control,  the  time  thus  consumed  is  not  to  be  considertd 
in  computing  the  period  that  the  government  intended  » 
allow.  But  if  he  takes  upon  himself,  at  his  own  discretion, 
to  extend  the  period  specified,  he  loses  tile  protection  to  wiadi 
he  would  otherwise  have  been  entitled.* 

S  27.  A  licence  does  not  act  retrospectively,  and  cannut 
take  away  any  interest  which  is  vested  bj'  law  in  the  capton 
Thus  a  vessel  was  captured  on  the  24t}t  January,  with  it 
expired  licence  on  board.     Another  licence  was  obtained,  ud 
its  date  carried  back  to  January  20th.     It  was  held  b)*  Uk 
court  that  the  vessel  at  the  time  of  capture  was  not  protccled 
ciltior  by  tlie  licence  which  hud  expired,  or  by  that  subse- 
quently obtained.* 


'  The  '  Europa,'  i  Edai.  /?.,  j4z ;  the '  Frau  Uigilaleiia,'  1  A:rfir.  £, 
367  ;  the  •  Hoppcl,'  I  Edw.  R.,  ^. 

*  The  'S.irah  Maria,'  1  £div.  /f.,  361  ;  die  'Diana,'  x  At/.  Jt,Ui 
the  'yColus.'  I  Dod.  R.,  300;  Williams  v,  Marshall,  6  Tammt.X^3»x 
TuUock  V.  Boyd.  7  rakMi.  /t..  468 ;  Freclaod  v.  Walker,  4  TammL  JL. 
478 ;  Kruiili  V.  Smith,  $  Taunt.  /!.,  329  ;  Sifflcm  v.  Clm-cr,  4  /c^ 
/?.,  77  ;  Lecvin  v.  Connac.  4  Tani*/.  fi.,  483  ;  Siffken  v.  Allout,  t  Jtt.  amd 


S*i.,  39 ;  Grcning  ;•.  Crockati,  3  Camp.  Ji.,  SJ. 

*  Uucr,  Oh  /nsurana,  vol.  i.  jx  618;  Wildituui, 
p.  365  :  die  '  Vrouw  Deborah,'  1  D<nf.  A'.,  i&o ,-  the  ' 


St.  Ivm,' -Edm.  Ji^ 
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I  28.  Moreover,  a  licence,  not  on  board  at  the  time  of 
cs^rture,  but  afterwards  endorsed  for  it  by  the  shipper,  is  no 
protection.  If  the  licence  be  general  in  its  terms,  the  mere 
&ct  of  its  being  found  on  board  is  not  sufficient,  unless  it  has 
been  appropriated  to  such  ship  by  an  endorsement  to  that 
effect,  or  by  some  positive  evidence  that  this  application  was 
intended  by  the  parties  entitled  to  its  use.  These  rules  are 
obviously  necessary  to  prevent  a  misapplication  of  the  licence 
by  persons  not  having  a  right  to  avail  themselves  of  its  pro- 
tection.' 

1 29.  A  licence  is  vitiated  and  becomes  a  mere  nullity  by 
an  alteration  of  its  date.  In  this  respect  licences  are  governed 
ty  the  same  rules  as  other  grants  issued  by  the  supreme 
power  of  the  State  ;  they  are  utterly  vitiated  by  any  fraudu- 
lent alteration,  and  any  change  is  primA  fade  fraudulent.  It 
■Hay,  however,  be  explained.^ 

I  3a  A  licence  to  trade  with  a  port  of  the  enemy  does  not 
icrve  as  a  protection  for  a  breach  of  blockade,  in  case  the 
Oft  is  blockaded  ;  nor  does  it  afford  any  protection  for  carry- 
ig  goods  contraband  of  war,  enemy's  despatches,  or  military 
srsons,  or  for  a  resistance  of  the  right  of  visitation  and 
arch  ;  in  fine,  it  can  cover  no  act  not  expressly  mentioned 
the  licence  or  implied  as  a  means  necessary  for  its  execu- 


6 ;  the  '  Edel  Catharina,'  i  Dod.  R.,  45  ;  Henry  v.  Stanniforth,  4 
trip.  R.,  270. 

»  The  '  Speculation,'  Edw.  R.,  344 ;  the  '  Fortuna,'  Edw.  R.,  236 ;  the 
ari,'  Edw.  R.,  339. 

»  The  '  Louise  Charlotte,'  i  Bad.  R.,  308  ;  the  '  Aurora,'  4  Rob.,  218  ; 
:  '  Diana,'  2  Act.  R.,  54. 

■  The  '  Nicoline,'  i  Edw.  R.,  364  ;  the  '  Acteon,'  2  Dod.  R.,  54 ;  the 
irfield,'  1  Edw.  R.,  190. 
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I.  Of  captures  generalljr — 2.  Of  maril 
lit  ihey  enure — 4.  Title,  when  cb 
uken— 6.  Of  joint  captures  gcnei 
public  vessels  of  war — S.  \Vfacn  ac 
joint  chase — to.  Aniecedenl  and  su 
ciated  in  same  eRtcqmvc — 12.    M 
Convoying  ships — 14.  VeueU  ileuc 
by  Ltnd  .ind  sea  forces — 16.  By  put 
live  captures  noi  allowed  to  prita 
letters  of  m;in|ue — 191  Joint  capiui 
By  priie  inasters--23.  By  non-comn 
Gels  of  war  iuul  privateers,  etc — : 
benefit  of  joint  capture — 25.  Distrib 
16.    Distribuiion  of  head<inaney — : 
feiture  of  claims  10  pme — 19.  Linln 
costs — 3a  Of  commandeirs  of  fleets 
privatccn — 31.  Duties  and  rcsponsifc 
agents.  g 

$  I.  We  have  discussed,  in  the  pn 
rights  of  war  over  enemy's  pro] 
hostile  by  the  nct.t  of  its  owncrn 
its  use  or  disposition  ;  it  remains' 
larly  the  rights  and  duties  of  its  < 
ciplc.  capture  is  not  dependent  up 
happens  to  be  made  ;  ncverthelei 
courts  have  established  rules  foi 
ferent  from  those  applicable  to 
the  latter  have,  for  a  lon^im^ 
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with  militaxy  opcfatioiis  on  bad  fawc  asaally  been 
aincd  by  the  vnxyiag  dedaioiia  of  caiuta-martiaX,  ind  of 

ocecutive  and  mimslierial  depoftmeitts  of  government ; 
!  those  springing  frotn  aaxiSmte  captures  have  bcea  car^ 

'  iovatigated  aod  deddcd  by  jud^ss  learned  in  the  law, 
optnions.  preserved  in  printed  report]^  are  dbcwiKtl  by 

tribunals  of  other  conntiics.  ioid  commented  on  by  the 

t-wnlcn  of  diifcrent  ages.     Wc  ftopaac  hen  w  trent  only 
[naritinic  captures,  leaving  Cfae  subject  of  military  ncr.iip(w 

.  ind  conquest  for  another  place.' 

I  2.  The  courts  hawe  decided  that  an  act  of  taking 

I  fs  not  tndupensably  oecesaary  to  a  capium ;  an  obifdiMnc 
ithe  summons  of  the  hostile  force,  ihou^  none  of  that  fnv 
!  actually  oo  board,  is  sufficient     The  real  'Uimmder  (g 

I  of  a  vessel  ts  dated  from  the  time  of  striking  her  cnlixm 


•*  laai«tietTcfpri».hdttfaraigiidlBrt«ai.  th«  fMwnf  itw 
~  r*  csbKBCly  T" *■*— *|  psnuorul.  ittd  dmbuw  nf  .iIh. 
Tbe  cmpnca,  W  dte  ■uveml  rrUe  il  tSte  nwwtrn>   t..>" 
,  become  oa^  kn^an  at  tha  MioMad  pmfv 
iiq[  «  tB  JKKol  iamtirir  tad  nufKOHnz :  :].. 
itjr,  iar  iMipim  of  nr  tun  m  war,  {■remiintt  ^tn .      ■  .  > 
'  i[uejtian»  of  titlK.  or  poraciwoa  Or  ibs  r^apD»«.      .  >n    < 
Kn  the  cM^CaiK  of  pfopert*  br  a  bMfBtac,  rlartag  «t< ' 
ukI  a  pnia  tciiv*,  is  u  Adlaitlvefy  —ifcuf  m  !•.«■>■. 

If  tB>  cao  kad  an  uiiiaai  fcaaANlaa  of  Jtahri' 
r  i*  csfiaaad  OB  had  hy  » tHaBPaoH,  ita  dii*  yiaw 
iafcthrc»pwm»<wnBfci^iniiT>rpHipBrty  I 
la  niRHC  B>  *  pitwaaea  jt  ^ 

bwCdiir  iw|iiaiiiait.  aa^g-a  ■    i     .#1 
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But  there  must  be  a  manifest  intention  /<?  rftain  as  pruco 
well  as  an  intention  io  seise,  otherwise  the  capture  wBl  be» 
garded  as  abandoned.     It  is  therefore  generally  necesa:y(ir 
the  officer  who  seizes  a  prize  to  commit  her  to  the  cue  <f  a 
competent  prize  master  ««(/ frrt^,  because  of  a  wantofaii^ 
to  subject  the  captured  crew  to  the  authority  of  the  captort 
ofltccr.     But  the  capture   is  not  abandoned,  thot^b  otlfa 
prize-master  is  put  on  board,  if  the  captured  crevr  be  subjoA 
of  the  same  government  as  the  captor.     It  has  been  dua 
that,  as  a  general  rule,  all  property  beloi^ng  to  the  taatf, 
found  afloat  ypon  the  high  seas,  and  all  properly  so  aSoi^ 
belonging  to  subjects,  neutrals,  or  allies,  who  conduct  tliai> 
selves  as  belligerents,  maybe  lawfully  captured.   AJIprapo^ 
condemned  is.  by  fiction,  or  rather  by  intendment,  oflav.tk 
property  of  enemies  ;  tliat  is,  of  persons  to  be  so  conMtcrdil 
the  jiarticular  transaction.     Hence,  prize  act^  and  Uwi  cf 
capture,  with  reference  to  enemy's  property,  arc  constiva)  to 
include  that  of  subjects,  neutrals,  and  alHci^  who,  in  the  |»- 
ticular  transaction,  are  to  be  regarded  as  enemies.    It  has^ 
been  shown  that  a  belligerent  can  exercise  no  rights  of  *ir 
within  the  territorial  jurisdiction  of  a  neutral  Slate,  and  4it 
this  jurisdiction  extends,  not  only  within  ports,  hcadJandL 
bays,  and  the  mouths  of  rivers,  but  to  a  distance  of  thrre 
(Ainilcs  from  the  shore  itsclC'  All  captures,  therefore,  made  by 
belligerents,  within  these  limits,  are,  in  themsetves,  invalL 
But  this  inv,itidity  can  be  set  up  only  by  the  govenunail  ' 
the  neutral  State,  for,  as  to  it  only,  is  the  capture  to  be  o** 
sidered  void  ;  as  betAveen  enemies,  it  is  deemed,  to  all  intenl* 
((^and  purposes,  rightful.     With  respect  to  the  enemy,  nn  r^t 
is  thereby  violated ;  but  with  respect  to  the  neutral,  an  offooe 
has  been  coniniitted,  and  he  may  restore  the  prize  if  in  Ui 
po^ve^,  or  otherwise  demand  sati.sfaction.     Hut  if  he  ooiibx 
declines  to  interpose  any  cl^m,  it  is  conderanable.  Jure  A^ 
to  the  CRptors,     Captures,  as  already  shown,  may  be  fllvlB 
not  only  by  public  ships  of  war  and  vessels  commissioned  j» 
privateers,  but  also  by  non-commissioned  vessels,  boats,  hol- 
ders, etc     This  general   right  to  make  captures,  results  (roBt 
the  law  of  war.  whidi  places  all  the  inhabitants  of  ofK  bdH* 
gcrent  State  in  the  position  of  public  enemies  toward  all  dl* 
inhabitants  of  the  other  belligerent  State.    There,  howenr.l* 
a  marked  distinction  between  the  rights  of  the  captund  po 
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f,  acquired  by  public  and  ronMolsBJoncd  \-cscb,  and 

acting  u-ithout  any  connuJwtoo  or  mutborit^r.' 

!  3.  The  right  to  all  captaT«»  Tests,  primarily,  in  tb«  9owe-" 

HTicn  the  capture  enures  to  the  benefit  of  indivi<luAls, 

JB  consc<]uence  of  a  grant  by  the  State.    The  distribution 

ttfie  procecJs  of  prizes,  as  has  already  been  stated,  must 

arc  depend  upon  the  regulations  of  each  State.     Some 

:  much  more  liberal  in  this  respect  than  others.    It  hiis  been 

i  by  the  British  prize  courts,  that  the   pon-cr  of  the  crown 

fifircct  before  adjudication,  the  release  of  captured  proi»crty, 

||K)C  taken  away  by  any  (jrant  of  prize  in  a  prixe  net,  tlic 

ration  of  such  a  power  in  the  crott-n  being  necessary  [n 

ITcUtions  wltli  fore^  States.    The  laws  regulating,'  the  dis- 

>n  of  the  proceeds  of  captures,  apply  only  a/ltr  con- 

rtion.' 

I  4.  On  the  completion  of  the  capture,  the  title  to  the  cap- 
prDpcrt>'  vcst.s  in  the  captor,  or  rather.  In  his  sovereign  ; 
I  as  a  general  rule,  capture  is  deemed  complete  when  the 
ir  has  taken  place,  and  the  spfs  neupemiidi  is  gone. 
to  booty,  it  is  universall)'  conceded  that  twenty- 
s'  possession  completes  the  title  of  the  captor,  and 
caoMT  rule  formerly  prevailed  with  respect  to  nmrifim* 
:  but  modem  usage;  after  much  fluctuation,  it  likclyj 

imOfC,  On  t*t  Law,  vA.  iB-,  U  J4f,  349 ;  Pi«rtye  «  I>wtvt4r,  ' 
Pfiuj,  tit.  h.,  4  ;  DaUoz,  HJptrt^rt,  v«rb.  '  frite  M»r1tfm«/>j 
[mrt.   3  ;   Matin,  R/ptrMn.  vwh,  •  Priv;   M*ntitne,"  \\  3,  4  ^  ll|^ 
M  Crvuk.  K^it^;  the  * Espenaa,'  1  H^.  ft.,  91 ;  ihd  ' >r«r< 
£IML  X.,  363 ;  the  ■  RaHtadaa,'  6  RaS>-  jgSi 

uul  car^nes  wind  far  italiieii  m  Um  Ixw*  tjf  MoclMdt,  or 

ffuvdty,  s^^  piijtt  cm  vv  vboct  Die  aw  tjt  ammml  jmq  JWf 

._  Jpil  udKifitr_Tke  •  Kama,.'  SUteMf.  t^.  Csi.,  «$$. 

aoicreigti  of  ilM  cMtttny,  to  w^tk  a  jWp  bdaafi,  «r  My  mWT 

Ml  »i  «nr  with  iht  tamtr,  fnmt  mMiwm  «f  Mcmitf  a^TMt  « 

in  port  or  It  sea,  wMi  s  «fe«  W  >«•■»  dM  di»  aM  SMd*,  M 

nJwc  to  Um  oviier,  thi*  u  'M  afrw  «r  ftwnwaii  t/Tptmt^J 

^orukiac  thipa  ferthcpvpaw  of  prive  n  '(«pfi»w.'     U  j 

'Tjffm  t»  an  «>ea>r>  '''*  **  <^*V''^  hirjmm  k  m  Sam*  m  an  act  tt 

fC<wr,  Of»Brjr«r>**w,B«.  v.tiLS       '    --   "  -      ;  A*, 

t  *CcrtTVfd^' 3  X«».,  iir:  *«'£^.  «M|M 

-Monm^h  «■  C^ya^t  ff^i^.  iir      Ho*        .  -^^-i 
bM  1^  call,  s},  V  AtkM  any  »l*Fp  -.r  jnorf*  r^lww  m  gtftft 
txrt  Hkd  oew  of  »  Jb^  n<*«r  'N»n  «  ifcrp    ■'   -  -    *¥tfi 
ibdeagto  Hg-  VspM\  a  ber  Of^^of  ^ 
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ito  settle  upon  the  principle,  Uiat  the  captor  acquires  an  inch 
ate  title  by  possession  alone,  and  that,  to  make  this  coinpli 
and  perfect,  a  condemnation  by  a  competent  court  or  prize 
'necessary.  By  tlic  ancient  law  of  Europe,  the  pcrdtuth  in) 
"ftrtssidia,  infra  l&citm  (utiwi.  was  considered  ncccssar)*  far 
conversion  of  llie  property  captured ;  but  much  difficulty  arc 
^  as  to  what  constituted  ^perductio  infra  frasidia.  By  a  lal 
usage,  a  possession  of  twenty-  four  hours  was  sufficient  to  diw 
the  title  of  the  former  owner.  This,  according  to  the  coi 
mentarics  of  Grotius  and  Barbeyrac,  is  the  meaning  of 
287th  article  of  tlic  Consolato  del  Marc.  Bynkcnhock 
Grotius  express  tlicmsclvcs  to  the  same  effect,  and  Looca 
considered  this  rule  as  the  general  law  of  Europe.  Lord 
decided  tills  to  be  the  rule  of  law  in  Scotland,  and,  accordingi 
Valin,  a  similar  practice  prevailed  in  Franct;.  It  was  aliio 
ancient  law  of  Kngland.  that  the  former  owner  was  divcstei 
hts  property,  unless  it  was  reclaimed  ante  occasum  so/is. 
the  ordinance  of  1649  directed  a  restitution  upon  salv 
British  subjects,  althou^^h  tiic  common  law  still  prevailed 
tlie  enemy  had  fitted  out  the  prize  as  a  vessel  of  war, 
England  bccime  mnrc  commercial,  it  became  bcr 
policy  to  regard  the  property  of  a  captured  vessel  as 
changed,  without  a  regular  sentence  of  condemnation, 
nounccd  by  a  court  of  competent  jurisdiction,  and  the 
from  the  time  of  capture,  till  such  condemnation,  as  in  a! 
ancc,  and  not  cai>ablcof  being  transferred.  This  principle 
not  only  recognised  by  her  prize  courts,  but  is  now  fi: 
incorporated  into  her  common  law.  The  same  rule  is  ad' 
by  the  courts,  and  incorporated  into  ,the  statutes  of  the  Ui 
States.  But,  as  mant  of  the  continental  States  of  Eur 
here,  in  a  measure,  to  their  ancient  practice,  both  Great 
and  the  United  States  adopt  toward  them,  in  case  of 
tures,  the  rule  of  redprocity.giving  to  ihcm  the  same 
of  justice,  which  they  mete  out  to  others.  But  this  q 
belongs  more  properly  to  another  branch  of  the  subject, 
will  be  discussed  in  the  chapter  on  the  rights  of  postll 
and  recapture.' 

'  Whcaton,  £'/t:m.  J»/.  JLau\  pt  iv,  ch.  ii-<H  >>><ai  I'hillimon;  i 
/n/.  L<nv,  vol.  iii.,H40"tCtscq. ;  Crotius,  ^c  yw.  Bd.  ac  P<i.-  '  '■ 
*!■.  5  3  ;  Bynkerjbock,  Otucs/.  jiir.  I*ub.,  lib.  i.  cap,  v. ;  L'l 
Maritimtim,  ii.,  iv,,  vi.,  f^  4,  S  ;  Ucsi  «  iil.  v.  Withers,  3  Bw  ■■    - 
ihe'Ccyloa/l  Z^twC  M,  los;  thc'L'Actif;  i'«/£c.  ^.,  iSs  ;  Aaiendo* 
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I  5.  It  is  incumbent  on  the  captor  to  bring  his  prize,  as 
Ecdily  as  may  be  consistent  with  his  other  duties,  within  the 
[isdiction  of  a  court  competent  to  adjudicate  upon  it  But 
prevented  by  imperious  circumstances  from  bringing  it  in, 
(may  be  excused  for  taking  it  to  a  foreign  port,  or  forsclling 
provided  he  afterwards  reasonably  subjects  its  proceeds  to 
f  jurisdiction  of  a  competent  court  of  prize.  The  court 
iUiin  whose  jurisdiction  the  proceeds  of  the  sale  are  brought, 
kcs  cognizance  of  the  case,  and  adjudicates  not  only  upon 
validity  of  the  original  capture,  but  also  upon  the  disposj* 
on  which  has  been  made  of  the  captured  property.  But  this 
ibject  will  be  more  particularly  considered  in  another  place.' 


iMee.  10  M»d.  R.,  77  ;  Brymcr  v.  Atkins,  1  //.  Biack,  R.,  t89 ;  tfc« 
Iwtoyen.'  i  Kot.,  117;  the 'Estrella,'*  H'Am/.  A,  298. 
Coiton  bcloDging  to  the  Confederate  Government  was  sold  by  a 
ho  came  through  the  rebd  lines  for  thai  purpose  to  A.  A.,  pro- 
■njctbe  assistance  of  United  States  tn>DQ«,  proceeclcc)  to  where  the 
wu  stored  in  charge  of  aji  officer  of  the  Confederate  Govecninent, 
pVcd  it,  and  forwrATded  il  to  a  military  post  of  the  United  States.  The 
in  cnramand  at  this  post,  seized  the  cotton  and  turned  it  over  to 
'  garter -nu SI cr.  Suhsequenily  the  quarter- master  delivered  the  cotton 
A.,  N-bo  shipped  il  NortlL  Before  il  reached  its  destination,  il  was 
lil>  seiied  by  military  authority.  After  the  release  of  ihc  coiton  by  the 
irtcr-masler,  and  prior  to  the  last  scinire,  A.  sold  it  to  third  parties,  who 
infonned  of  ihe  facts.  It  wns  held,  that  the  title  of  the  United 
»  related  baclt  to  the  time  of  wrigiiwl  cnptiire ;  ih;ti  if  the  surrender 
'he  cotton  lo  A.  wai  ihnniKh  .1  fraudulent  connivance  betireen  him  nnd 
<luancT-nia»ier,  such  surrender  was  not  voluntary,  within  the  IckaI 
\-ai  n(  the  term  ;  that  the  tliird  parties  (the  claimants)  havinjt  know- 
of  ibc  facts,  were  not  protected,  and  that  the  cotton  must  be  con- 
Ijied. — United  States  v.  Two  hundred  and  sixiy-niac  and  a  half  Dales 
-ouon.  Rn:  Cat..  1,  64. 

■  l*e  tWe  of  the  ;ibso1ute  owner  prevaiU  in  a  priic  court,  over  the 
Ssts  of  a  lien  holder,  whatever  the  equiiie-s  l>ctw«en  those  pariict  may 
_^  The  •  Winifred,'  /ifjUA/.  Pr.  Cos..  1.  ^ 

tVbere  a  merchani  purehAscd  a  cargo  of  coffee  for  enemy  corre-    \ 
elent*.  partlv  with  their  funds  and  partly  with  his  own,  and  shipped 
ciet  a  bill  of  lading  by  which  it  was  to  be  delivered  to  his  order,  and 
_      a  statement  thereon  that  jwn  of  the  coffee  was  the  properly  of 
^»^— Held,  lh;<t  :i(  he  h:)d  ihc  lei;;*l  title  and  fMcsession,  nc  was  not 
dwmcd  a  lien  holder,  liiit  r;tther  a  tnt^lce  with  the  right  of  retention 
his  advance  nhnuld  be  rejiaid.     In  such  crises,  a  prire  court  wiH  took 
nd  the  leg.*!  title,  de.iling  with  the  beneficiary  interesL — The '  Amy 

k,'  2  Spfit^tte.  15a 
Hello,  Dtrtcho  InUmaatmal,  pt  il  cap.  v.,  §  5  ;  the  '  Peacock.'  4 
-  19;  :  Jeckeretal, ■!'.  Montgomery,  i^ff/Ktvirii  ff.,  ;i6;  the'  Priitcipe,' 
R..  70  ;  the  •  VV'ilhelniin:i.*  t  fCifi..  143  -.  the  '  Washington.'  6  ^oA., 
;  the' Madonna  <letBur»o,'+/f*'A  169;  lite  "Corner  Maritimo,' I  A'*«*,  287. 
~1T)p  rollowing  were  .imonR  the  regulations  issued  by  the  Navy  IJe- 
Yment  of  the  Uaiied  States,  August  7,   1876,  for  the  govemnnent  of 
persons  atuchet  to  that  service  :— 
tH.  XX. — I,  Vben  a  vessel  is  seized  as  a  priie,  it  shall  be  the  dmy  nl* 

TOL.  IL  C  C 
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9  6.  ydat  eapUirfs  arc  those  made  by  two  or  more  vcssu 
acting  in  conjunction,  or  by  one  or  more  vessels  with  tbctiv 
operation  of  land  forces.     Wbcrc  all  captured  propcrt]^  it 

the  i-nmm;in(ling  nfficer  of  the  ii-essel  making  the  explore  Co  cwte  ill  tb 
hatches  and  purges  leading  li>  the  cargo  to  be  secnred  >nd  tedst 
except  such  as  U  may  be  indi^pentabl}'  necessary  to  keep  open,  tit 
lo^-liook,  and  all  papers  relating  to  the  ^-essd  and  cargo,  shall  ilss  li 
sealed  up.  and  placed  in  charge  of  the  priie- master,  lor  dc^TCty  rili  ik 
vessel  and  cargo. 

3.  Should  il  be  nece;^»ry  lo  take  out  of  a  vetsel  setied  as  a  piiK^iV 
|)T<ipertv,  uitlier  Tor  itit  letter  preserv.aiMii  or  for  the  use  of  Ibe  vtaHil* 
:inncd  forces  of  the  United  States,  a  correct  invenion',  and  a  aiifid^ 
praisement  of  its  value,  by  suitable  officers  qualifiea  to  Judj^ihiSv 
made.     This  inventory  aTid  appraisement  la  tw  made  in  d'^j; 

nf  which  is  to  Iw  transmitted  to  ihc  Secretary  of  the  Navy  ai 

to  the  jtidge  cr  the  United  Slates'  attorney  of  the  district  to  «hiU  i» 

priie  may  be  sent. 

4.  If  it  xhould  become  necessary  to  sell  any  portion  of  uptuRdp* 
pert/,  a  full  report  of  the  facts  inuitioe  made  to  the  Unted  Stales' atUMT 
or  judge  of  the  district  court  to  nhicb  ihc  priie  m  sent,  and  anyprgenfe 
of  sale  shall  be  held  subject  to  the  order  of  the  said  jud^. 

5.  The  prirc-master  will  vigilantly  gturd  the  property  intnnled  ofc 
care  from  spoliation  and  ihelt,  the«c  offences  leading  to  a  toiiemai^ 
priic-raoney,  and  such  other  punishment  as  a  pruc-court  may  inluttk" 
of  the  crew  and  the  price-master. 

6.  The  commandmg  oflicer  of  any  vessel  making  a  capttire  AttufKl 
to  the  Navy  Department,  and  to  ihc' judge  of  the  court  to  wfaick  tkrpv 
is  scnl,  all  ihe  imilc-riiil  facts,  including  the  name*  of  uU  ve»}<t*  ^^de 
signal  diiUince  al  the  time,  with  all  llie  circumstances  of  ibei 

7.  The  commanding  ofiiccrs  of  all  vesscb  claiming  to  slidi<. 

will  cause  the  prize-list  to  exhibit  not  only  the  name  and  ranlt  w  nti^ 
but  also  the  rate  of  the  annual  or  monthly  pay  of  each  pcrsoo  h«M^ 
the  books  at  the  time  of  the  cii[>tuTc  to  which  the  list  refers  Thcy^ 
also  forward  a  jtalcment  of  their  ^Uims,  with  tliu  grounds  uuM  <i^ 
they  arc  baaed,  to  the  Navy  Department,  and  to  the  jttdge  «f  ui  (bo"* 
court  to  which  the  prize  is  acnL 

8.  The  master  of  the  captured  or  icitcd  vessel,  and  as  nuoyif^ 
officers  and  crew  as  can  properly  be  taken  care  of,  shall  be  sent  tn  tUtA 
of  the  priic-maslcr,  who  will  report  immcdiaicly  on  his  arrivil  W^ 
United  States'  attorney,  as  \t-ell  as  to  the  Na>-y  U^panmcnt.  The  a' 
and  supercargo,  ;iftcr  the  master,  are  Ihc  most  important  wiUMSsn Wo 
it  iiriwcoud,  and  iihuuk)  always  be  sent  with  the  vet«;l,  or  carried  •» 
tlie  piiTi  to  whicii  she  may  be  sent  fivadjudtcaiion,  Ktitmul  ikb;. 

9.  tn  linic  of  war  the  commanding  officer  of  a  vc^icl  u  to  OR*^ 
constaJit  vigilance  to  prevent  supplies  of  arms,  munitions,  and  ciiaintW' 
articles  being  conveyed  to  the  CDcmy.  yci  under  no  f'rnimwatTfTf  m*** 
seiie  any  vesflel  within  the  waters  of  a  friendly  naiioiL 

la  A  commandiiiK  officer  in  time  of  war  is  to  cscrcise  the  fijM  ■ 
visitation  and  sc.iii'l)  on  all  sii^ipecieil  veMe1»  other  ih;in  i>n>tr>l  ni<»* 
war,  but  in  no  case  is  be  authorised  to  Ere  at  a  veuc!  ' 

colours  and  ^ving  her  notice  of  a  desire  lo  speak  and  :< 
a  blank  cartridge  is  to  be  fired  ;  second,  a  shot  fired  wide  >  t  i<c: ,  -i^^' 
»liot  tired  at  the  vessel ;  nor  is  he  to  tire  at  any  such  vessel  or  coantf  * 
act  of  hostility  or  of  authority  within  a  marine  league  0/  anv  4J^ 
country  with  wbJch  the  United  Sutes  is  at  peace. 

11,  When  a  visit  is  made,  a  vessel,  if  neutral,  li  not  to  be  «e^ 
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to  the  govcmntent,  it  is  of  very  tittle  importance 
e  to  be  considered  the  real  captors,  where  several  lay 
a  that  title  ;  but  where  captured  property  is  condemned 

«  search  renders  it  rrasonable  to  believe  ihax  she  is  cnf-aK^tl  in 
f  contiaband  of  war  lor  or  to  the  cni-my,  and  to  his  ports, directly 
cclty,  or  unless  she  is  Htlciuptini;  10  viohtc  a  blockade  established 
Jaitcd  Suieii.     If,  aila  iiny  visii.\lion  iind  acarcli,  it  sh^ll  .ippcar 

vesiiet  ii,  in  ^ODtl  faith  and  without  ctnitrabiind,  actually  bound 
»ins  Iroin  one  neutral  port  to  anotlicr,  and  not  bound  or  pro- 

to  or  from  a  pon  in  ihc  posscsiion  of  jhc  enemy,  then  she  cannot 
uUy  sciicd.  It  is  ihc  duty  of  the  officer  making  the  scaicb  to 
upon  ihc  ship's  rcjpsicr  or  licence  the  fact  of  the  visit,  the  nature 
carch.  by  what  vtiacl  made,  tiie  nnme  of  her  commanding  officer, 
ikIc  and  lonKituile,  the  lime  of  detention,  and  when  releA*vd. 
In  order  to  avuid  diiYiculty  and  error  in  relation  lo  p»pers  found 
d  a.  neutral  vessel  thai  may  lia^-e  been  seized,  the  commanding 
rill  take  cart  that  official  seals,  or  fastenings  of  foreign  aulhohcies, 
A  case  broken,  and  that  parcels  covered  by  ihcm  arc  never  read 
naval  authorities  ;  but  that  »ll  ba^s  or  other  covering  of  such 
are  remilted  to  the  priic>court. 

The  officers  and  crew  of  a  neutral  vessel  seiied  are  not  to  be 
d  CKcept  by  detention  on  board,  unless  by  their  own  conduct  they 
render  further  rcsttaint  necessary.  Their  personal  property  i*  to 
ECied,  and  a  full  and  proper  allowance  of  provisions  is  to  be  di«- 
I  to  them.  If  any  cniclly  or  unnecessary  force  is  used  towards 
Bw,  a  priw-court  will  decree  <l.tii)a)feN  to  tiie  injured  parties. 
A  neutral  *-e»»el  Mixed  is  to  wear  the  flag  of  her  own  country 
c  is  adjudged  to  be  a  lawful  priie  by  a  comjictcnt  cniirt.  The  flag 
United  Staler,  howet,-er,  may  be  exhibited  at  the  fore,  to  indicate 
<  Is,  for  the  time,  in  tlie  possession  of  olficers  of  the  Untied 

The  form  of  a  letter  of  instniciions  to  be  pven  to  priie-niaster& 


*  United  States  S- 


tf — You  will  lake  charge  of  the 


'Off 


tof 


18— ,by 


-,  captured  on  the 


,  and  proceed  with  the  sjud  prize  lo 


-,  and  there  deliver  her  wiih  the  accompanying  papers 


were  all  that  were  found  on  board),  and  ihc  persons  sent  as  wil- 
10  ihe  judge  of  the  United  States  djitrict  cuutt,  or  to  the  United 
pnic  comcnisiionen  at  that  place,  lakiu|;  his  or  their  n»:eipt  for 
je.  You  will  nol  dcli^-cr  cither  t!ic  vc&wl,  llic  papers,  or  the  wit- 
to  the  order  of  any  other  pciaon  or  parties  unices  directed  to  act 
be  by  the  Navy  Ucpartmcnt  or  tlag  officer  commanding  the 
DO  to  which  you  arc  attached. 

your  arrival  ai  you  will  immediately  report  in  person  to 

(nmanclinK  or  senior  navy  officer  of  the  navy  yard  or  station 
^andihowhim  these  instructions;  and  ymi  will  report  also,  by 
10  ibc  Secretary  of  the  Navy,  Mating;  in  full  ihe  particulars  of  your 
eboone,  and  irmainit  to  him,  ihrough  the  comma  11  ilant  or  senior 
the  names  of  ilic  uiiiccrs  and  men  conipostng  >our  |>riic  crew, 
ijr  communiottiiins  for  the  Deportment  with  which  you  may  be 
a,  Yoii  will  on  yL>'.ir  aniv;il  allow  no  person  10  leave  ihe  vi><M!l 
t  pcrin:x«lon  from  the  rnmm:indant  of  tlie  station,  nor  go  on  shore 
If  cxcepi  on  yo-jr  r.t  tr.     You  will  nM  sleep  out  of  the 

v^ite  m  charge,  nor  '  boats  to  approach  »n& 
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as  prize  to  the  benefit  of  the  captors,  it  becomes  a  question  *t 
special  interest  to  determine  who  are.  in  law.  to  be  consiieitd 
as  captors,  and,  consequently,  to  share  in  the  priic.  At  a 
general  rule,  all  the  parties  who  are  actually  engaged  in  Ae 
seizure,  or  who  directly  contribute  to  the  surrender,  are  pro- 
perly to  be  considered  as  joint  captors,  and,  consequenlljr, 

only  oiTicinI  persons  on  duty  to  come  on  Ixurd.  Veu  vrill  wilhatst  ddv 
after  rejwninjj  cill  upon  the  Uniced  States  attorney  at    —  ,  tlxw 

him  these  insiruciions  which  are  issued  by  order  of  the  SecTOTary  of  tfci 
Navy,  and  give  him  all  ihc  irtfomutiion  in  your  power  re3|>ecting  the  dr 
cumsianccf  connected  with  the  capture  of  the  -  Yob  irill  ' 


report  ami  show  ihew  iiKtructions  to  the  naval  pritr  rommissioner  of_ll 
disihci,  who  is  hereby  directed  to  nccertain  and  notify  ymi  a(  the 
date  at  which  your  attendance  shall  no  longer  be  reijuireil  by  ihe 
and  to  endor«thenotifieation  on  this  paper,    Yoti  willonbeini; 
froin  attend:ince,  if  not  in  the  meanlime  insinicted,  :ind  wheoi 
need  instructions  respoctinj*  yourself,  officers,  or  priie  crew,  imini 
report  to  the  commandant  of  the  nearest  yard  or  station  or  senior 
for  such  instructions.     You  will  panimlarly  hevir  in  mind  and  st. 
serve  the  injiinctionii  of  the  law  andof  thpdep.irtmentrftspectiiwe 
property  or  person*  under  your  charge,  and  recollwrt  that  you  mil 
rigOTOUsly  responsible  for  any  mismanai^ment  of  the  trust  cftW 
you.    You,  ymir  officers,  and  priie  crew  are  hereby  detached 

and  you  will  be  careful  to  apply  for  and  take  with  yoo  ihi 

accounts  and  your  own,  lo  be  presented  to  the  paymaitcr  of  the  ; 
Malion  at  or  nearest  to  the  port  to  which  you  are  ordered.      The  i 
of  yourself  and  ofFiccrK  will  continue  while  in  charge  of  die  priM  arl 
the  orders  of  a  flag  ofBcer  or  senior  navy  officer  afloat,  but  j-our  i 
will  not  b«  borne  on  the  books  of  the  vessel  from  which  you  are  del' 
and  you  will  not  be  entitled  to  share  in  pritcs  made  by  such  ve>» 

?nJT  detachroenl.  (Signed)  — 

0  Commanding  the  United  Stales 


16,  The  priw-niaster  in  whose  fharfiC  instnimcnls  arc  phced,arl 
whom  arms  are  intrvsted,  will  be  held  stiicdy  accountable  for  tlMUn 
dilion.  and  in  case  of  luis  or  damage  by  neglect,  oi  oiber  am 
sa'isfnctorily  explained,  the  value  will  be  charged  to  his  account  J 
officer  jppuintint;  «  priic-tnuter  will  rc<{uirc  turn  to  give  a 
dupltcali:  {»i  the  insliumcnt^  and  arms  with  which  be  may  be 
one  lo  be  fi>rwardcd  lu  the  commaTiiling  officer  ot  the  stadon  to 
the  pnic  vessel  is  bound,  and  the  other  to  be  retained  by  sad)  at 
officer  :  and  in  case  of  any  dclicicocy  in  the  delivery  of,  or  pal^t 
of  them,   the  commanding  officer  of  ihc  station  will  at  once  1 
matter  inveatigutcd,  and  report  the  result  to  the  Nav^-  Department. 

17,  Prisoners  of  war  arc  to  be  treated  with  humanity  ;  their  i 
property  is  lo  be  carefully  protected  ;  they  shall  have  a  proper  aU 
M  provisions,  and  every  comfort  of  all  and  exercise  which  circuiH 
will  pennit  of,  Evcr>-  ptccaudon  must  be  taken  to  prevent  anyho 
Eesnpt  on  their  part,  and,  if  accessary  or  expedient,  they  may  be  Ir 
closely  confined.  If  oflicer%  give  their  parole  not  to  aticmiit  anvl 
act  on  board  the  vessel,  and  to  conform  to  such  letitilrcnienis  as  tl 
manding  otii:;er  may  consider  ncccjisary,  they  may  be  pcmutied 
vileges  he  may  deem  piopcr. 

18,  If  any  vcisel  shall  be  taken  acting  as  a  vessel  of  war.  or  a 
vateer,  without  having  a  proper  commission  so  to  art.  the  officers 
crew  shall  be  couaidcred  as  pirates,  and  Ucatcd  accordici{[ly. 


or.  nxt 
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ban  in  the  prize,  but  the  actual  amount  of  assistance  neces- 
(a*/ to  constitute  joint  capture,  under  the  different  circum- 
EtaiKcs  of  chase  and  surrender,  as  determined  by  the  decisions 
courts  o{  prize,  depends  in  a  great  measure  upon  the  charac- 
'  of  the   vessels  and  their  position  at  tlie  time  of  actual 
mure.' 
1 7.  We  will  first  consider  joint  capture  B^  pubHc  vessels  of 
I".  AUshipsof  war  which  arc  i«i'/£'/i/at  the  time  of  the  actual 
einic  are  deemed  to  be  constructively  assisting,  and,  there- 
■,are  entitled  to  share  in  the  prize.    The  reason  of  this  rule 
^that  public  s\\\\rs  are  under  a  con!;tant  obligation  to  attack 
hecDemy  wherever  seen,  and,  therefore,  from   tlie  mere  cir- 
umstance  of  being  in  sight,  a  presumption  is  sufficiently 
Used  lliat  they  arc  there  atiimo  ca/>u-ndi  ;  and  tJii^i  rule  is 
ddilionally  supported  by  the  obvious  policy  of  promoting 
Umony  in  the  naval  service.    But  the  vessel  claiming  such 
vutnicftve  assistance  must  be  actually  in  sight  at  the  time  of 
■ipture,  or  at  least  at  the  commencement  of  the  engagement 
irchase,  for  there  must  be  some  actual  contribution  of  cn- 
ivour  as  well  as  of  general  intention.  If  the  circumstances  of 
case  repel  the  presumption  of  the  animus  eapimdi,  as  where 
public  ship  is  steering  an  opposite  or  a  di/tcrcnt  course,  in- 
tent with  the  notion  of  an  intent  to  capture,  the  clair 
joint  capture  cannot  be  sustained.    But  the  mere  sailing  on 
difffiicnt  course  is  not  sufficient  to  defeat  this  claim  ;  for  it 
lot  always  necessary*  that  t\vo  vessels  should  pursue  the 
line,  where,  acting  with  a  unity  of  purpose,  the  same 
t  is  sometimes  better  accomplished  by  one  vessel  sail- 
in  one  direction,  and  another  in   a  different  direction. 
if  the  ship  claiming  as  joint  captor,  has  changed  her 
'ac  before  the  actual  caplurc.  in  such  a  manner  as  to  show 
she. had  abandoned  all  design  uf  continuing  the  pursuit, 
Qbim  is  defeated.     So.  also,  if  the  prize  has  been  merely 
TinoitTcd,  without  any  attempt  at  pursuit.      It    is  very 
'Vjtful  whether  mtTcly  seeing  the  prize  from  masUiead,  how- 
clearly  the  aHiMus  capiendi  may  be  proved,  will  bring  the 
fc  within  the  rule  of  being  in  sight.     In  all  cases  of  con- 
fcctivc  joint  capture,  the  onus probandi  rests  u|x>n  the  party 
Tiling  the  bencht  of  the  ivle.     Nor  is  it  sufficient  to  prove 
*  the  joint  captor  was  in  si^ht  of  the  aclu*'         ■'"■;  it  Is 
>  PbUlimore,  Or  Inl.  Laxe,  voL  iii.,  \\  384 
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also  necessary  that  she  was  seen  by  the  prize.  BoA 
facts  mu«:t  be  established  ;  the  one  by  direct  evidence, 
ijther  by  implication  and  necessaiy  inference.  Being  in 
means  being  seen  by  the  prize, as  well  as  by  the  actiul  captVi 
and  thereby  causing  intimidation  to  the  enemy,  and  cncoun^ 
ment  to  the  friend.  One  of  these  will  not  do  without  tbe 
other.' 

(  8.  But  actual  sight  is  not  .absolutely  necessary  to  coBsti 
tutc  constructive  joint  capture.  If  it  tie  shown  that  theasscne 
jtMnt  captor  was  in  sight  when  the  darkness  came  on.andlhl 
she  continued  steering  in  the  same  course  by  which  shevt 
before  ncaring  the  prize,  and  that  the  prize  ttsclfalso  conttDiM 
the  same  course,  it  amount.*)  almost  to  a  demonstration  At 
the  vessels  would  have  seen,  and  been  seen  by  each  otiwr  i 
the  time  of  capture,  if  darkness  had  not  intervened.  !n  sue 
a  case,  the  vessel  so  pursuing  is  let  into  the  benefit  of  jo« 
capture.  But,  if  the  seizure  is  made  at  such  a  distance  fro 
the  asserted  joint  captor  that  she  could  not  have  been  insigl 
if  it  had  been  day,  the  claim  cannot  be  sustained.' 

I  9.  In  respect  to  Joint  cftasf,  much  depends  upon  whetlu 
the  vessels  arc  acting  in  association,  or  separately  with  a  cm 
mon  object  in  view.  In  Uie  latter  case,  the  question  of  actv 
or  constructive  sight  will  generally  determine  the  claim  tojoi 

'  Tlie  '  Drle  Gebrocdcr*.' ;  ffr«*,.  339 ;  the '  J«ii  Fretkrick.'  5  ff-A. " 
the  '  Robcri,'  j  Jtob.,  194;  the  'Lord  MicWlctun,'  4  ^n*.,  153-,  t 
*  SpanMcr,'  1  DoJ.  R.,  jjq ;  ttw  '  Raltlc^nal(C,'  2  f}i>il  ft.,  35. 

As  to  what  consittutes  's]f:na1  distance'  within  the  meaning  of  < 
Act,  regulating  the  distriliution  of  pritc  money,  Wf  ibc  '  Anci^iS^w^ 
161;  the  'St.  John,'  Ibid.,  266;  the  'Ella  aitd  Anna,'  /*Kit,s67il 
'Ella,'i/H/.  R.  /?.,  117. 

"  The  '  U  nion,'  1  />(^.  R..  346  :  the  '  Financier,'  r  />«/  R.,  61. 

The  iingle  fact,  ihiit  a  vessel  is  one  of  a  coiiimon  force,  does  1 
cniiilc  her  to  participate  in  ihe  pritc  shares,  obuincd  by  ilie  wpu 
members  of  the  force-  II  must  be  sliowrn,  that  siich  vessel  was '  m  sij 
or  '  within  signal  distance '  of  the  o«:iiitcncc.  out  of  which  the  taktac 
the  price  was  realised.  She  must  h3\'c  been  so  situated,  as  to  be  aU^ 
her  own  accortl.  lo  contribute  direct  assistance  to  the  captors,  by  detcv 
the  enemy  from  resistance,  or  by  aiding  physically  in  overcomtDC  « 
resistance,  and  the  vessel  lo  be  aided  must  hav«  possessed  the  tneaos 
communicaling  inic]li].;cni  direct  tons,  to  tbe  ntie  whose  aid  was  need 
The  Acts  of  Congress,  on  the  subject  of  distribution  of  priie  rooocy,  c 
template  that  il  shall  be  shared  among  vessels,  which,  at  the  time  0/ ' 
capture,  were  in  vicwofe-ich  other,  so  as  to  be  able  to  receive  and  irtpt 
to  signals  corrccily,  A  x-csse!,  cLiiming  to  share  in  the  pn>cced»of  aO 
lure,  must  show  that  she  was  wiihin  signal  dirtiince.  of  ihe  rc««d  mak 
the  {mie,  in  circumstances  which  might  ha\-e  ju«tilie(t  tbe  capturing  tc 
in  denuniljng  and  eipeciing  her  aisisunce.— The  '  Anglia,'  BlaMlf.  . 
Cos..  i66. 
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,  as  stated  in  the  preceding  pajagrapK    If  tbc  cbinunL 

'tlie  prize,  changed  ber  course  in  die  night,  and,  at  the  time 

'  actual  aipture  could  not  have  been  seen  by  t:ach  otiur  in 

{ht,  the  mere  Eact  that  the  chase  had  the  efiea  of  Chrawing 

!  prize  into  the  hands  of  the  actual  taker,  will  not  rvy  ifac 

Constructive  captures  are  never  allowed  to  be 

such  assistance,  whether  dcsipud  or  afcidmtal.' 

I  la  No  tmUcfdfnt  or  n^$epiaiti 

II  entitle  a  party  to  tbc  benefit  of  joial  i ■!*■■.  flAm  Iw 

lid  not  otherwise  be  entitled  to  dkare. 

:  for  rdnforcements  to  Lord  WilBaB 

ng  of  the  fleet  upanGenaa,i 

I  x^ht  at  the  dme  of  the 

oorant  of  tbc  object  of  the . 

It  of  her  approach,  she  «aa 

:  captor.     So,  of  a  ship  of  « 

I  the  contingent  cacpeditia*  4| 

[arrive  till  after  the 

III.  fn  respect  tD< 

in  the  same  service 

officer,  as  a  geae 

:  captors  altboogfa  aa 

[  6eet  so  associated  es 

(or  one  single  objacX.  4 

rtbe  betic6t  of  alL    TIk  « 

tbe  capCsmg  nipvs 

ittfaae,  a  past<Cl 


■•v 


c\ 


was  made  by! 
tntbe 
.and  without  anf< 

itbeblodwfi^i 

'  coniing  out ' 
Fthe  ships  of  a  btoefarfiny  wvaxArm- 


r^ifiMl0< 


Tkc'Ni 
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of  the  harbour,  while  the  rest  of  the  squadron,  nuinUiniog  Ihc 
blockade,  are  stationed  at  some  distance;  In  the  at»e  flf  tk 
•GuillaumeTell.'asqiiiidron  was  stationed  to  watch  the hartwir 
of  La  Vallette.  ITie  prize,  in  attempting  to  escape,  uiupu> 
sued  and  taken  by  a  part  of  the  squadron,  while  the  otbea 
remained  stationary.  The  claim  to  joint  capture  was  allcMrci 
notwithstanding  the  physical  impossibility  of  active  co^pcB- 
tion  arising  from  the  stale  or  the  wind.' 

S  12.  liut  mere  association  is  not  sufficient  to  entiUcvcucb 
to  share  as  constructive  joint  captors ;  they  must  have  a  mit- 
tary  character,  and  be  capable  of  rendering  militaiy  sertia, 
in  other  words,  there  must  be  an  animus  capimdi.  T1ub,i 
ship  forming  part  of  a  blockading  squadron,  but  totally  » 
rigged,  and  incapable  of  rendering  any  service  at  the  timcii' 
capture,  is  held  to  be  as  much  excluded  as  one  totally  ana*- 
scious  of  the  transaction  ;  because,  by  no  possibility,  could  <iat 
ship  be  enabled  to  co-operate  in  time.  So  of  transports  ud 
store-ships,  although  associated  Jn  the  same  sen-icc  witli  o; 
actual  captor, if  destitute  of  a  military  ciiaracter.and  ina[»t^ 
of  rendering  assistance,  they  cannot  be  regaided  as  joint  op 
tors.  It  is  not  su(licicnt  that  the  enemy  may  have  bo* 
intimidated  by  tlie  presence  of  such  vessels.  Mere  intinnh- 
tion  may  be  produced  %vithoiit  any  co-operation  haung  bet* 
given  or  intended.  If  a  frigate  were  going  to  allxk  l> 
enemy's  vessel,  and  four  or  five  large  merchant  ships,  OK* 
scious  of  the  transaction,  should  appear  in  sight,  they  rat*' 
be  objects  of  terror  to  the  enemy,  but  such  terror  would  o^ 
entitle  them  to  share  in  the  prize  as  joint  captors.* 

S  13.  Convoying  ships  arc  under  no  dis3bilit>'  of  daiii«< 
as  joint  captors  an  accoimt  of  their  employment,  if,  in  oticf 
respects,  entitled  to  share  in  the  prize,  unless  the  capttn  » 
made  at  such  a  distance  as  would  reram-e  them  from  the  ^ 

'  The  '  HamioniP,'  3  ^(»*.,  31S  ;  ihc  •  H«nriett€,'  2  Dt>d.  fi.,  9*i  *" 
'  Cuiltaiiinc  IcI!,'  A'./iw.  /f.,  6  ;  the  '  limprcss,'  1  /».•,/.  A'.,  3M. 

»  The  '  Cape  o*  Good  1  Iflpe,'  3  fio/'.,  274  ;  ibe  '  Twee  GevOta'  •* 
'  Le  Franc,'  2  A'o*.,  184,  noie. 

A  captain  of  marines  who  happened  to  be  on  board  a  ibitiiJT" 
when  she  look  a  piiie,  but  who  did  not  betonz  to  her  cpiitplaMa^v4 
shared  as  a  pasiengCr.^Wemys  v.  Linxec,  1  iy»wgl^  314. 

A  captain  of  a  ship  being  oo  board  at  tbc  titae  thai  hti  libip  t>^ 
a  prijG  is  entitled  (o  priic  money,  even  tltougb  he  be  in  airol.  ^ 
another  officer  has  been  Knt  on  booed  lo  coaunattd.— Lumler  v,  Stftl^ 
8  T.  /t.,  S34. 
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lance  of  the  special  duty  of  protecting  their  convoy.  Being 
Uirj*  ships  and  capable  of  rendering  assistance  (where  not 
ifering  with  ihLs  special  duty),  they  are  entitled  to  all  the 
jfits  of  constructive  capture,  whether  the  construction  arises 
association,  sight,  or  othcnvisc.     But  if  the  convoying 

desert  her  duty,  she  forfeits  all  benefit  of  capture.' 
I  14.  If  a  vessel  be  detached  from  the  fleet  at  the  time  of 
Mtz  so  as  to  separate  her  from  the  joint  object,  she  cannot 
nnsidered  as  a  constituent  part  or  member  of  the  assccia- 
,arvd  cannot  claim  the  benefit  of  joint  capture  with  the 
^  nor  can  the  fleet  be  allowed  to  come  in  as  joint  captors 
iny  prize  taken  by  her  after  she  was  detached.  Thus, 
n  two  vessels  of  a  blockading  squadron  were  sent  to  look 
for  an  enemy's  ship  and  captured  her,  the  rest,  which  main- 
ed  their  station,  were  held  not  entitled  to  share.    So,  where 

vessels  were  detached,  one  by  stress  of  weather  and 
Ifaer  in  chxsc,  they  were  held  not  entitled  to  share  in  a 
lire  made  in  their  absence.  But  where  two  vessels  were 
:  to  chase  and  the  rest  of  tlie  fleet  were  bearing  up  to  sup- 
l  them,  the  claim  of  the  latter  to  joint  capture  was  allowed, 
da  ship,  forming  a  part  of  a  blockading  squadron  and 
linutng  as  such,  although  temporarily  detached  at  the  time 

ic  summon^  and  nut  returning  till  after  tlie  capitulation 
he  place  so  blockaded,  was,  nevertheless,  entitled  to  share 
Dint  captor  with  the  rest  of  the  blockading  force.  So,  a 
I  ia  joint  chase  of  one  vessel,  being  ordered  by  a  superior  to 
w  another,  the  two  chasing  vessels  are  regarded  as  associated 
Ihe  joint  object  of  capturing  both  of  thase  chased,  and, 
ough  only  one  is  captured,  they  jointly  share  in  tlic  prize. 

if  neither  received  or  was  actually  under  the  orders  of  the 
!r,  or  of  a  common  superior,  the  case  would  be  dificrcnt* 

I  15.  When  land  and  sea  forces  act  in  conjunction,  and  no 

P  provision  is  made  by  statute  for  the  distribution  of 
aken  by  their  joint  operation,  resort  must  be  had  to 
principles  established  by  judicial  decisions.  It  ha.s  been 
that  a  mere  general  co-operation,  in  the  same  general 
cts,  will  not  be  sufficient  to  make  land  forces  joint  captors 

The  'WoaVMinheid,'  3  /■<•*.,  I  ;  the  '  Futy,'  3  Jtci.,  9. 
Th«  *  Kooigbcid,'  3^<»*.,  311  ;  llic  '  Isbinl  «f  Trinidad,'  5  Jf<^.,<)2  ; 
L'Eluiic,'  7  l>i!</.  A'.,  106;  the  '  Naples  Gianl,'  3  IMi.  /i.,  273  ;  (he 
dAtem,*  atcd,  £Uv.  V^^  1 36 ;  the '  Chuokcc,'  uale  p.  39I. 
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witii  a  fleet ;  there  must  be  an  actual  assistance  and  co-open* 
tion  in  the  particular  capture.  WTicre  thta-c  is  prc-coacnti 
very  slight  service  is  sufficicnL  So,  where  soldier*  ait  laaU 
on  the  coast,  to  co-opcratc  with  a  ficct.  in  a  conjunct  cxpefi' 
tion.  or  in  a  particular  engagement,  they  are  entitled  to 
in  the  capture.  In  Uic  case  of  a  claim  on  the  part  of  tht 
to  share  in  a  capture  made  by  the  fleet,  the  ofmspn 
upon  them  to  show  that  there  was  an  actual  co-opcTati' 
their  part,  assisting  to  produce  the  surrender.  Without  x\ 
concert,  or  conjunct  expedition,  they  arc  not  entitled  la' 
benefit  of  constructive  capture  ;  therefore,  to  cstabliiha 
of  joint  capture  between  them,  there  must  be  a  conlnl 
of  actual  assistance,  and  the  mere  presence,  or  being  in 
will  not  be  sufficient.  Between  public  ships  of  war,  tbmfl 
always  conceived  to  be  a  privity  of  purpose,  which  conditalB 
a  community  of  interest ;  atid  this  community  of  inletoia* 
tends  to  public  ships  of  di^ercnt  countries,  if  allies;  butbetiM 
land  and  sea  forces,  acting  independently  of  each  other.  ■ 
such  privity  can  be  presumed.  Hence,  the  diflercncc  <rf  tk 
rules  applicable  to  the  two  cases.' 

i  i6.  The  public  ships  of  allies,  serving  together,  arcnitidol 
to  share  in  captures,  the  same  as  tho.se  of  a  single  bclligaai- 
There  is  no  difference  in  this  respect,  whether  the  baieiilrf 

'  The'Stclla del  None,' s /?(!*.,  349;  the ' Dordrecht,* i  **A. 5?. 

It  is  no  leifal  ground  of  olyection  i<>  the  jurisdiction  of  a  priit-cftf 
llial  the  arrGsi  was  mftde  out  of  iu  lerritorial  .inthority.  The  coot  t** 
juriiidlciion  under  the  law  of  naiions  and  b]r  municipal  law  w^mh  t^^ 
jcci  matter  of  the  suit  is  prize  of  war.  without  regard  to  ihe  lonlicf  tJfl* 
arrest  or  cause  of  action,  and  it  is  unimponam  to  the  qiicMion  of  pte' 
no  priirc  whether  the  capturing  la^rtd  and  sea  forcei  act  in  conjisul)*  ' 
»epKTaltly.  Where  »  combined  action  exists  between  vessels  of  wiro' 
lund  forces  in  nLikinfC  ti  capiurc,  it  is  usually  cast  upon  the  Utter  lo|^ 
tliat  their  co-opcrxtion  was  direct  and  positive  to  authorise  thcif  di>4 
in  the  priic,  and  they  arc  not  ordinarily  recognised  ax  joint  captonwlt' 
it  is  proved  on  their  pan  that  t!ic  capture  wiis  prodnced  by  thctr  1^ 
interference.  The  court  has  cofinir.'tnce  of  all  captures  iaan  aH^ 
country  made  in  creeks,  havens,  and  rivers,  when  made  by  a  luwl  W 

solely  or  in  coopenition  with  land  forces The  283  Bales  of  d 

niafch.  Pr.  Cat.,  301. 

By  27  and  18  Vict.  cap.  xxr.  t,  34,  it  is  enacted  that  when,  in  on  0^ 
dition  of  any  of  her  Majesty's  naval  or  na\'al  and  mitiun'  forcn.  JfBi' 
a  foiiress  or  possei^iion  on  land,  goods  belonging  to  tlia  Seu*  cCit 
enemy  or  to  a  public  trading  company  of  the  enemy,  exercising  poitn* 
go\-emment,  are  inken  in  the  fnnreas  or  posseuion,  or  a  shlf  K  ataB>> 
waters  defended  by  or  belonging  to  the  fortress  or  |ininiiiinii.  1 
court  shall  has«  jurisdiction  as  (o  ilic  goods  or  ships  so  ttlccn, 
goods  uken  on  board  the  ship,  as  in  case  of  priie; 
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policy,  it  will  not  lead  to  the  same  inference,  as  in  the  cat  <^ 
public  ships  of  war.  Hence,  the  animus  capieHdi  of  i  privatoi 
must  be  demonstrated  by  some  overt  act,  by  some  vafijti* 
of  conduct,  which  would  not  have  taken  place,  but  withnfe- 
ence  to  that  particular  object,  and  if  the  intention  of  aoioj 
against  the  enemy  had  not  been  cntcrtair»cd.  A  diffcrcainik 
would  induce  privateers  to  follow  in  the  wake  of  public  shqi 
ofwar.and  kccpintj  in  sight  of  them,  merely  to  become  cntilU 
to  the  joint  benefit  of  the  captures  which  they  might  nail 
Uut  a  public  ship  of  war  is  entitled  to  the  benefit  of  consimdirt 
joint  capture,  where  the  actual  taker  is  a  privateer,  themncx 
though  both  were  vessels  of  war.  The  reason  of  this  rale  ii 
obvious.' 

S  18.  Rn'cnuc  cutters  are  sometimes  furnished  witbktai 
of  marque  and  cruise,  beyond  the  ordinary  limits  of  thordi? 
as  coiisl-jjuards,  for  the  purpose  of  capturing  enemy's  ncnlMi 
vessels.  They  are  public  vessels,  but  not  public  KaBeUii 
war,  and,  with  respect  to  the  benefits  of  joint  capture,  are.br 
Enjjlish  courts,  considered  in  the  light  of  privateers  and  * 
rule  of  constructive  assistance,  from  being  in  sight,  tlocs  ■» 
apply  to  them  ;  for,  not  being  under  the  satnc  obligitioiB  a 
king's  ships  to  attack  the  enemy,  they  arc  not  entitled tol^ 
same  prcsitniption  in  their  favour,' 

S  19.  With  rcspectto  captures  madcby^Az;y,itlsaEtne< 
rule,  that  tlie  ships  to  which  tliey  belong,  are  entitled  toi« 
as  joint  captors  ;  or  rather,  the  capture  is  considered  as  buA 
by  tile  ship,  the  boats  being  a  part  of  the  force  of  the  1% 
But  if  the  capturing  boat  has  been  detached  from  the  rfup" 
which  it  belongs,  and  attached  to  another,  only  the  slnf  t* 

'  The  '  L'Amilif,'  6  ^^.,  3$i ;  the  '  Sanu  Brigsda,'  3  <r»»,  pi 
Talbot  V. '  Thrc<:  Driggj,'  I  Z>o/Aw  Jt.,  95  j  '  La  Flore,"  5  A*fc  !J» :  • 
'  Gaitti,' 2  D^. /i.,  19- 

If  A  price  be  mnilc  by  two  or  more  privatctTS,  (hey  rtre  to  thart^ 
porlionally,  accoiiling  to  llie  nuinbcr  ot  men  of  wbkh  iticir  tctf^"' 
crews consiiiL—Koiicns  i'.  Hartley,  1  Voitgi.,  y\\. 

»  Phillimorc.  Oh  lot.  Lav,  vol  iiL,  |  395  ;  ihc '  UcUooa,'  EJw  *-'* 

When  i[  appeared  that  the  prize  property  was  captured  ' 
States  slciim  trnnspuri  ship,  no  other  vessel  co-operating  the;  ■ 
within  sign.ii  disiiincc  ai  the  titne. and  thnt  the  prixe  vessel  wu^  ihT  hk"- 
forec,  the  court,  to  carry  into  effect  the  Act  of  June  yt,  1864,  •Bo"^ 
vessels  not  nf  il>enav7  to  share  in  it  priie  in  ccriain  »»c»,T«fenc4'*' 
commissivncr  til  report  the  niimes  :ind  tmploj  nwnis  <rf  the  oif**** 
board  ihc  tfiin^pori  iJitp  present,  iind  en}:a;:vd  in  the  capiurc.  tai  "^ 
relative  compensation  properly  allowable  lo  them  severally.^The*  HW^ 
'  tchf.  Pr.  Cos.,  607. 
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hkfi  it  IS  attached  at  the  time  of  capture.shares  in  the  prize. 

jcre  constructive  cajAurc  by  boats,  will  hardly  entitle  the 
ps  to  which  they  belong,  to  be  allowed  to  come  in  as  joint 
itors,  for  the  fact  of  boats  being  in  sight,  docs  not  ncccs- 
Qy  raise  the  presumption  of  assistance,  by  the  intimidation 
die  enemy,  and  the  encouragement  of  the  friend.  Thus 
the  boats  of  3  ship,  lying  in  a  harbour,  were  uHthin  sight 
a  capture,  it  was  held  that  the  ship  could  not  be  allowed  to 

a»  jwnt  captor.' 
I  2a  Captures  made  by  tettders  arc  regulated  by  the  same 
a  as  those  made  by  boats,  the  ship  to  \vhich  the  tender  is 
icbcd  being  entitled  to  share,  however  distant  5hc  may  be 
the  time  of  capture.  But,  in  order  to  support  the  averment 
H  the  claimant  v\'as  the  principal,  and  the  capturing  vessel 
nere  tender,  it  must  be  shown,  either  that  there  had  been 
Be  express  designation  of  her  as  of  that  character,  or  tliat 
re  had  been  a  constant  employment  and  occupation  in  a 
Bncr  peculiar  to  tenders,  equivalent  to  an  express  designa- 
Bt  and  sufficient  to  impress  that  character  upon  her.* 
I  31.  Prizes  hold  the  same  relation  to  their  captors,  as  do 
boats  of  the  same  vessel.     Hence,  prize  interests  acquired 

U  priJK-mastcr  on  board  of  a  captured  vessel,  enure  to  the 
rfit  of  the  whole  ship's  comp.iny.  This  is  the  natural  and 
wnable  result  of  that  community  of  interest  existing  be- 
*n  the  prize-master  and  prizc-crcw,  and   the  capturing 

b  The 'Anna  Maria,'  ^Roh.y  3it ;  the 'Odin,' 4^0*.,  318;  the  '  Melo- 

F  Wildman,  fat  Law,  vol.  ii.,  pp.  3J4,  3JS  ;  the  '  Carl,'  Sfiinks  R.,  a6l  ; 

rMsbnd  of  Cura^o-T."  5  /toi.,  38a,  note. 
Oic  British  Court  of  AdtniraJty,  in  1814,  held  that  the  mere  cmploy- 
rfrf  »  sliip  ia  ^e  tniliiary  service  or  the  en«my  nss  not  a  sufficient 
^ /•rtk  for  var  lo  entitle  a  rccaptor  10  condemnation  under  the 
*  «  the  cxistinc  priw  act.  but  that  if  there  was  a  fair  sembliincc  of 
•tity  in  tlic  person  dirociing  a  vciscl  to  be  SO  employed,  and  there 
koihing  upoQ  the  (ace  of  the  proceedings  to  invalidate  it,  the  court 
Id  pienime  ihnt  he  nas  duly  authorised.  The  commander  of  s  ainrle 
luy  be  vested  with  this  .-inthority  as  well  M  the  coounaoder  of  a 
ifwi.— The  '  Crorpiin-T,'  1  Dtrddi,  307. 

k  the  case  of  the  '  C-isior'  (Lords  ot  Appeal,  179;),  the  authority  of 
Mnumder  of  a  fleet  was  considered  Kuractcnt  In  tbe  cum;  of  the 
tiiB'(j  /Wf.,  loj). 'twas  hckl  that  die  employment 'of  a  ship  lor 
ftsnof  war  under  the  autlioriiy  of  the  (lovemw  of  the  M.-iuriliua 
lt>)&cicnt  to  constitute  it  a  public  ship  of  war.  No  panicular  tncon- 
ce  can  arise  from  the  practice;  ihe  only  question  is  mIiciIict  the 
taken  should  be  conaetnnc<l  (o  the  individual  captor  or  to  the 
but  the  decisioti  cither  way  could  afilofd  but  titUc  cotuolKtion 
Qptuied. 
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vessel,  the  former  being  merely  temporarily  detached  xo  *jkt 
the  prize  into  port,  but  without  any  real  separatioa  at  obfea 
or  interest,' 

i  22.  Tlie  genera!  niles  of  joint  capture  for  comrauslooBd 
privateers,  are  also  applicable  to  non-commissioned  vcsk^i; 
with  this  distinction  : — that  all  captures  by  the  latter  mudte 
condemned  to  the  government  as  tfrvirs  o//Ic/w(>*i/rr,thcaf 
tors  only  receiving  compensation  in  the  nature  of  uKaf^ 
which  is  usually  awarded  by  the  prize-court,  when;  their  c* 
duct  has  been  fair  ;  and,  in  cases  where  there  has  been  gm: 
personal  gallantry  and  merit,  the  whole  value  of  the  piia  » 
given  tl]em.  \\'liere  a  vessel  has  a  comnussion  agaiootMC 
enemy,  but  none  against  another  whose  propcrt>'  is  capCuni 
it  is  regarded  as  non-commissioned  with  respect  to  that  |U^ 
ticular  captitre,y  If,  at  the  time  of  the  capture  by  i  veai 
-com missioned  by  a  Ictterof  marque,  the  master  of  thecipiunit 
vessel  be  not  on  board,  the  capture  is  considered  as 
without  commission,  and  enures  to  tlie  government. 
a  vessel  fitted  out  and  manned  by  a  sliip  of  war.  ami  acfit 
without  any  authority  or  commission  ;  unless  brought  widM 
the  definition  of  a  tetider,  it  is  deemed  a  non-commisMOcJ 
vessel,  and  its  captures  enure,  not  to  the  benefit  of  the  w*' 
of-war,  but  to  the  government.  But  the  question  whctbat^ 
capture  is  made  by  a  duly  commissioned  captor,  or  ooLt** 
between  the  government  and  thu  captor,  with  which  cUiwtt 
have  nothing  to  do ;  they  have  no  It^al  standi)^  to  assctdt 
right  of  the  State.' 

S  23.  Where  a  privateer  or  a  non-commisMonrd  voadii 

the  actual  captor,  and  a  man-of-war  only  a  joint  caplar.d( 

latter  has  no  right  to  dispossess  the  former,  but  is  cotilMl' 

put  some  one  on  board  to  take  care  of  the  interesti  sbeBUf 

'  Thc'Anna  Maria,' 3  Rob.,  311  1  ihc  'Mcloroarw,'  ;  /'.  '         '" 
^    '  Ucllc  Coquciic,'  I  i>od.  A'.,  iS  ;  ibc '  Nancy,'  4  ^rt*-,  3:7.  !>■  ■ 
,-"■    '  The  '  Charlonc,'  %  Hob.,  280  ;  ihc  '  Dos  Hcnnanos,"  2  *^*r-(. .-.  - 
L  the  'Cape  of  Good  Hope,'  a  RoK  274. 
^        The  profits  of  a  capture  iniid«  by  individuals,  actrng  wtibetf*! 
nm&iun,  enure  t»  the  jiOTernnH-nt,  t>ut  it  lias  nut  bcrn  ttie  pnoT' 
CK%ct  ihein.     It  lins  been  ihclr  practice  to  rccompouc  cnlnilaw  ' 
pri^c,  courage,  and  patriotism,  by  asstgninK  tlic  c3ptor  *  [on,  asd) 
limes  the  uliolc  of  the  prior. — 1  Op.  AU.  (7.7f..  jfij. 

Under  the  Acts  of  March  25.  1863,  anj  July  17,  xV 
WS.  4 ;  and  607. 6),  30  armed  merchant  vessel,  not  in  tli 
naving  no  commission  fruni.  the  United  Statn.  nltbougli 
the  capture  of  apno;  and  co-r|icriites  ihcrcin,  is  no<  cn:>  1 
the  proceeds.— Tlic  '  >lcrriinac,'  Blatchf.  fr.  Cat^  J84. 
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I  the  capture.     It  is  not  essential,  but  a  measure  of 

bcr  precaution  and  of  great  convenience,  that  an  interest 

■Id  be  asserted  at  the  time.   Where  expenses  were  incurred 

||k  actual  captor  in  consequence  of  an  omission  of  this 

lution,  they  were  directed  to  be  paid  out  of  the  proceeds. 

n  a  man-of-war  and  a  privateer  were  joint  chasers,  and 

irivatcercame  up  first,  and  stnick  the  first  blow,  but  the 

■of-war  w.Ts  the  actual  taker,  they  were  held  to  be  joint 

1/ captors.' 

24.  Any  misconduct  or  fraud  on  the  part  of  the  capturing 
kI,  intended  to  deceive  another,  in  order  to  prevent  her 
t  taking  part  in  a  capture,  is  generally  punished  byadmit- 
the  claim  of  the  latter  to  the  benefit  of  joint  captor.  Thus 
e  case  of  the  '  Herman  I'arlo,"  the  actual  captor  extJn- 
ted  his  lights  in  order  to  prevent  other  ships  from  seeing 
chase  or  capture.     In  the  case  of  the  '  Ecndraughl,'  the 
DT  hfMstcd  American  colours,  and  otTcrcd  to  protect  tlie 
tagainst  the  other  vessels  who  were  chasing  her  ;  by  this 
IS,  the  actual  capture  was  deferred  till  the  other  vessels 
!OUt  of  sight.   Jn  twth  these  cases  the  claims  to  joint  cap- 
fcwerc  admitted,  although  the  claimants  were  not  in  sight 
in  the  capture  took  place.    Moreover,  in  the  latter  case  the 
uuits    were   awarded    costs  against    the   actual    captor. 
re  two  convoying  ships   were    detached  to  reconnoitre 
ships  in  sight,  which  turned  out  to  be  a    British  frigate 
ati  enemy's  vessel,  the  frigate  signalled  her  number,  but 
t  no  signal  of  an  enemy's  ship  ahead,  thereby  causing  the 
oying  ships  to  be  recalled.     He  afterwards  made  the 
■re,  and  the  convoying  ships  were  admitted  as  joint  cap- 
on account  of  her  neglect  to  makethepropcrsignal.    So, 
le  a  non-commissioned  schooner  which  had  had  an  en- 
tment  with  an  enemy's  vessel,  and  though  beaten  oif,  was 
hanging  upon  her,  was  induced  to  sheer  off  by  the  actual 
Or  coming  up  and  hoisting  French  colours.thcclaimof  the 
liralty  to  joint  capture  for  tlie  schooner  was  sustained  by 
irixc -court' 

'  i»  nut.'  s  Kt)A.,  271  ;  ihc  '  Marianne,"  5  XaA.,  13  ;   ihe  '  Sacra 

r         ^  ■ .  i$2  ;  the  '  San  JowJ.'  6  floi.,  344  ; '  L'AmitW.'  6/iad.,  168; 

£,i-u'.  A',.  268. 

;;L-iinan  Parlo,' 3  A'c*.,  $;  ihc  '  Eendranght,' J  /fo^„  appcn. 

itte  'SiiiiikleT.'  I  Dvti.R.,  3S9:  ihc  '  Waaksambcid,' 3  fiiti.,  1  ;  '  La 

,'  ;  /•«*.,  124  ;  the  '  Koberu'  3  HoA.,  194. 
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I  25.  The  distribution  of  prixe  among  joint 
usually  regulated  by  statute,  but  in  cases  where  no  st* 
exists,  resort  is  had  to  the  general  rule  of  prize  laresobU* 
by  the  courts,  which  is  that  joint  captors  share  in  propff' 
to  their  relative  strength.  And  this  relative  strength  isusU 
determined  by  the  number  of  men  on  board  the  actual  f 
and  the  ships  assisting  in  the  capture.  The  same  nile  » 
applicable  to  the  case  of  a  joint  capture  by  a  public  and 
vate  ship,  whether  the  tatter  be  commissioned  or  not;  ail 
where  an  ally  co-operates  in  the  capture.' 

S  26.  The  foregoing  remarks  respecting  joint  capture^ 
to  benefit  in  prise .-  but  some  States  also  allow  a  bounty,  xAi 
money,  for  the  taking  or  destroying  of  vessels  of  the  dt| 
Such  provision  ts  made  by  the  fifth  section  of  the  £n| 
Prize  Act.  As  grants  of  this  description  arc  considered  as  t 
to  reward  immediate  personal  exertion,  and,  moreovd 
fublic grants,  the  courts  construe  them  with  much  moreii 
than  they  do  the  conflicting  claims  of  individuals  for  shaj 
prize  money.  In  these,  as  in  all  other  public  grant*  Um 
sumption  is  in  favour  of  the  grantor,  and  against  the  gn 
Hence,  all  claims  of  constructive  joint  capture,  as  froni^ 
association  in  chase,  etc.,  are  rejected.  Originally  the  n 
was  confined  to  actual  combat  only  ;  but,  it  is  now 
th.it  where  a  capture  can  be  considered  as  a  continuatioi 
general  action,  the  whole  fleet  is  equally  entitled  to, 
money,  notwithstanding  the  particular  combat  and  fi 
taking  or  destroying  by  a  single  ship  belonging  to  the 
It  is  otherwise  where  the  capture  is  not  the  immediate 
sequence  of  the  general  action.  In  a  general  engagt 
there  can  be  no  distinction  of  combatants  ;  the  whole  ft 
supposed  to  contend  with  the  whole  opposing  force  ;  it  Is 
so  in  fact,  and  always  so  in  supposition  of  the  law.  '. 
the  capture  is  made  under  such  circumstances  as  to  ik 
all  supposition  of  a  continuity  of  the  general  engagemcD 
court  will  pronounce  against  the  claim  of  the  Sect  to  . 
the  head  money.' 

'  Roljcns  V.  Hanley,  Pew.  B.,  31  t  ;  Duckworth  v.  Tucker, 
R.,  7  :  ihc  ■  t)i»p«ieh,'  2  Callu.  R.,  i ;  the  'Twee  Gesutter,'  j  h 
note  ;  '  l.e  Fraiic,'  j  Rob.,  28J,  note. 

*  The  'Clarinde,"  1  Dint.  R.,  436:  'La  Gloire,'  JEtfw.  A, 
'  L'Alcne,*  6  Roh..  238 :  the  •  \\\\k  dc  Varsovic,'  j  D«i.  JL,  jel 
Rayo,'  I  Dm/.  R.,  42  ;  ibe  •  Babilon,'  EJm  R.,  J9 ;  '  L'EILm,'  t 
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I  37.  In  all  cases  ofcollusivecaptures,  the  captors,  wlietlier 
Ic  or  joint,  acquire  no  title  to  the  prize,  and  the  captured 
ffopcrty  Is  condemned  to  the  government  If  collusion  be 
ll^cd,  the  usual  simplicity  of  Ihe  prize  proceedings  is  dc- 
puied  from  in  order  to  discover  tlie  fraud.  If  any  exist.  Evi- 
dence invoked  from  other  prize  causes  is  sometimes  resorted 
•0,  AS  proof  of  collusion.  Thus,  where  the  same  vessel  has  been 
proved  guilty  of  collusion  in  another  case,  during  the  same 
tnuK,  the  court  will  take  cognisance  of  that  fact  in  the  claim 
fore  it.  The  British  Prize  Act  (section  twenty)  provides  for 
'nture  in  all  cases  of  capture  by  collusion,  or  connivance, 
consent,  and  any  bond  given  by  the  captain  or  commander 
the  captured  vessel  is,  also,  declared  to  be  forfeited  to  the 
But  even  without  a  statutory'  provision,  the  same 
lit  would  follow  from  the  general  rules  of  maritime  capture, 
priie  courts  generally  will  decree  forfeiture  of  the  rights  of 
against  the  captors  for  gross  irregularity  or  fraud,  or  for 
ly  other  criminal  conduct  Although  the  capture  may  be  a 
prize,  if  there  should  prove  to  be  fraud  and  collusion  bc- 
n  the  captors  and  the  capturt-d,  the  former  will  have 
■feitcd  their  rights,  and  the  property  is  condemned  to  the 
mmcnt  generally.  Forfeiture  may,  also,  be  declared  in 
r  of  the  government  for  other  acts  of  misconduct,  and  for 
Ifiil  and  obstinate  violation  of  duty  on  the  part  of  the 


1 28.  So,  ii]  all  cases  of  forfeiture  of  interest  in  the  prize  by 

,-  :  fte '  Dvtch  Schurt*,'  6  .fffl*.,  48  i  Ihe '  MsiiHa,'  1  A>rf.  A.,  367  ;  the 

[Sin  jo)c|ih.'  6  fii>i.,  331  J  ihc  '  Uranic,'  3  />tu/.  li.,  171  ; '  La  Praiicha,'  I 

■M,  ip ;   iJic  *  Saiita    Brigada,'    3   R06.,    S« ;    Utc  '  Bellonc,'   z   Dad. 

todtr  scciion  ;of  the  A«  of  Congress  of  July  i?,  i&ii  {ti  Sfaf.  ai 
•  Wi ,  w|ii<h  provides  for  die  dijlrlwlton  of  pii«  money,  according  lo 
"  tUiiic  force  of  the  ve»«l  or  veaicla  ruldiii;  the  c^ptiuc,  as  com- 
^  ^ith  ili.it  uf  Uic  cjpturvti  vessel— I^cM,  thiU  it  v>-a»  proper  10  ctin- 
*•'>•<:  capturiiiK  fiwvc  not  only  the  flag-ship  wUidi,  in  fact,  inflicicd 
ruccivcil  1)>  llic  captured  vessel,  but  also  any  other  vessels 
■  czting  tlic  tire  of  the  enemy,  ctctonlributcd  to  iliecapiurc. 
4-uiLcliid  'Atlanta/  3   IVaU.  ^3,  aftintting  2  ^m.    Lav/  Refi. 


r.s 


«?s. 


dit,  C»m.  CH  Am.  lutti;  voL  i.,  p.  35g  1  the  '  Jolianna  Tliolcn,'  6 
1;  ifac  '  ficuricc,'  I  ll'Aciii.  A'.,  408  ;  U&ndl  j-.  Vi^;iic  1$  £113/.,  70; 
•"Sc' I  U'/ifU.  A'.,  =78;  Uic  '  l^spcrJni(^!il,'  8  If'Afo/.  /I.,  261  ; 
KtiDCa'  and  ilic  '  jGtinMufi','  3  It'Anit.  A'..  169, 


VUL.  U. 


-  ii  muiiia]  inisinl:e  In 
'U<i<:kcil  c.t|ituicd  the 
lHutO  was  001  util^iwlul. 
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le  captors,  the  condemnation  is  to  the  gov-vrpini 
aptor  may  forfeit  his  right  of  prize  in  various  u-ays  :  is, 
unreasonable  delay  in  bringing  the  question  of  pritc 
prize  .to  an  adjudication  by  a  competent  court;  byui 
sarily  taking  the  captured  vessel  to  a  ncutra]  port ;  b 
treatment  of  the  captured  crew  ;  by  breaking  bulk  on 
except  ill  case  of  necessity  ;  by  embezzlement ;  by  bn 
instructions,  or  any  offence  against  the  law  of  natio 
But  irregularities  on  the  part  of  captors,  originating  s 
mistake  or  negligence,  which  work  no  irreparable  n 
anil  are  consistent  with  good  faith,  will  not  forfeit  thci 
of  prize.  In  order  that  a  prize-court  may  decree  forfeit 
resiitution,  it  is  not  necessary  that  the  prixe  itself  be  h 
within  its  jurisdiction ;  it  is  sufficient  that  a  procea 
instituted  by  the  claimants  against  the  captor.  Tbuii 
prize  be  lost  at  sea,  the  court  still  has  jurisdiction  of  Ih 
and  may  proceed  to  its  adjudication  at  the  instance  of 
the  captors  or  the  claimants.  So,  if  captured  prope 
converted  by  the  captors,  the  jurisdiction  of  the  ph« 
over  the  case  continues  ;  it  may  always  proceed  i 
wherever  the  prize,  or  the  proceeds  of  the  prize,  can  be 
to  the  hands  of  any  person  whatever ;  and  this  it  m 
notwithstanding  any  stipulation  in  tlie  nature  of  bail  lu 
taken  for  the  property.  £ut  the  court  may  exercise  a 
discretion  whether  it  will  interfere  in  favour  of  the  cap 
case  the  captured  property  has  been  unjustifiably  or  il 
converted,  and  in  case  the  disposition  of  the  captured 
and  crew  has  not  been  according  to  duty.  '  If  no  mi 
cause,'  says  Chief  Justice  Taney, '  is  shown  to  justify  tl 
and  the  conduct  of  the  captor  has  been  unjust  and  opp 
the  court  may  refuse  to  adjudicate  upon  the  validity 
capture,  and  award  restitution  and  damages  against  tlic 
although  ilie  seizure  of  the  prize  was  originally 
made  upon  probable  cause.  And  the  same  rule  pm'al 
the  sale  was  justifiable,  and  tlie  captor  has  delayed,  for 
reasonable  time,  to  institute  proceedings  to  condemn  it 
a  libel  filed  by  the  captured,  as  for  a  marine  tr^- 
will  refuse  to  award  a  monition  to  proceed  to  if 

Lcing    apparently  required  in  »clMefcnc« ;    and  tA*t 
fbnDging  in  nf  Uic  vn&cl  for   adjiidicalion  wu  DOtaciuH 
.—The  '  Mahanu  Klota,'  ti  Wheat,  i. 
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question  of  prize  or  no  prize,  but  will  treat  the  captor  as 
long-diwrr  from  the  beginning.' ' 

'  Wadmiin,  fn/.  Law,  vol  !).,  p.  298  ;  the  *  Susannah,'  6  Roh,,  48  : 

'Falcon,'  6  Ro^.,  194  ;  '  L'Ecolc,'  6  Roi.^  sjo ;  '  U  Dame  CiJcilc,'  6 
tS7  ;  the  '  I'omona,'  1  Dod.  R.,  15  j  the  '  Arabella  And  Madeira,'  i 
iCi'i.  /'..  368  ;  Jcckcr  ct  al.  v.  Monigomery,  13  liaxoard R.,  516, 

The  settled  rule  is  to  require  ihf  ciiplors  of  a  vessel  to  brinj  m  for 
unin.i;iufi  her  master  und  princiliul  omcera  and  soitic  of  her  crew  (the 
uic  CainitU'll.'  BLtuhJ.  Pr.  Cas.,  loi),  bij[  an  omission  tudi>  »n  is  not  a 

Mieiii  vroiind  to  defeat  a  capture  made  by  a  govemmutt  vcsseL— The 
hiri[,*/£v.,2i5. 

Ctptors  are  not  bound  to  allow  the  captured  crew  to  navigate  the  ship, 
t  ue  the  latter  bound  to  perform  such  lUiIy.  The  capior^  are  bound  to 
I  on  board  a  sufficient  crew  10  navlijaie  the  ship.— The  '  George,'  I 

U-.J4- 

Tbc  btcjit  derition  of  the  United  Slates  with  regard  10  pcr:«ons  found 
ibmrd  of  a  captured  vessel  is,  that  they  do  not  pass  with  the  vessel  and 
■{oiDto  judicial  cuslody.  But  they  ate  subject  to  ihc  coniro)  of  the 
m  for  the  purpose  of  examination,  ami  ihcir  sub»CL|Ucnt  discharge  or 

cmion  rests  with  the  officers  of  ihe  n>ivii]  service,  according  toits  rules. 
rbe  ■  Salvor.'  4  Phil.,  40Q. 

-Tbcduiic*  of  captors  of  piiic  are  prescribed,  by  the  Act  of  June  3O1 
k  s.  I,  J  3  Stal.  at  L.,  306. 

Mncondixt  on  the  pan  of  the  captors,  c.g.  wrongful  spoliation  of  pro. 
ny  on  txurd  a  prize,  or  scparadon  of  officers  and  crevr  from  her,  may 
KfO)  the  legaiitvof  thecapiutcandmay  subject  the  captors  personalfy 
punishment  for  the  infnni|:ement  of  the  laws  of  nuritime  warfare     Tlve 

W  of  seizure  is  dependent  on  its  lawful  uite, — Tlie  '  Anna  Maria,'  3 

"ktoL,  p;  ;  the  'Jane  Campbell,'  HlatiM/.  Pr.  Cat.,  loi. 

^Cfiie  hw  pmhihii!;,  under  i^en.tlty  of  tlie  disallowance  of  the  right  of 

le  lo  the  chapters,  ami  the  positive  inltiaion  of  punishment  by  penalties 
M  cosis,  any  irrejiularities  againsl  the  property  seired  or  the  captured 
c*.  especially  where  the  latter  are  neutral. — The  *  Jane   Campbell,* 

Where  capttires  are  made  by  public  ships,  the  actual  wrong-rtoer  alone 
Mesfntisiblc  for  any  wrong  clone  or  illu;ality  committed  on  the  prize, 
^~^ii  respects  aets  done  oy  members  oTlheseijin}!  vessel,  in  obedience 

He  ardcn  of   their  sup^Jors. — The  *  Louisa  Agnes,'  Blatekf.  Pr, 

'■onceming  ihe  treatment  of  a  captnred  cre«'.  Sir  W    Scolt  remarks  ; 

are  two  parts  of  the  charge  to  which  it  i«  necesiarj-  for  me  lo 

The  first  ic  (he  imputation  of  a  practice  which,  if  ptmveH  to 

'emitted  to  the  extent  alleged  and  without  necessity,  must  be  pm- 

■""  1  lo  be  disgraceful  to  the  character  of  the  counti^',  since  no  one 

.  me  will  deny  that  to  apply-  even  to  enemies  modes  of  restraint 

unneces5ar>'  and  at  the  same  time  convey  pergonal  indignity 

onal  suHcring,  is  highly  dnhi'.nrtiir.iWe .      It  is  alleged  that  the 

I  crew,  to  the  number  tA  11  pcrcon«,  were  nut  in  irons.     This  i«  a 

tcertainly  re^juircs  much  explan.1t ion,  for  I  wilt  not  <ay  there  nuiy 

,  in  which  such  restraint  may  be  rvecessarj*,  and  therefore  ju»- 

the  nece3^ity  must  be  urgent  and  evident.      The  c^iptor 

1  Upon  for  his  expbnaliun  has  furnished  no  apology  but  (lut 

by  his  counsel.     Admitting  the  motive  to  be  mdy  slated,  that 

Ffta^done  for  security,  I  am  afraid  it  will  not  amount  10  a  juslitica' 

it  w.ts  iiKiim1>c-nt  nn  ihcciiptor  to  pursue  a  {iro»>cr  purpose  by 

It  should  be  catabhihed.  to  tbc  satisfaction  o)  the  coiin,lhat 

''^yiv-i  ui  Kcurityaloncvrould  lui\-e  been  suAucal  for  his  prcaervation.' 
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I  39.  Probable  cause  nf  seizure  is,  by  the  general  usa^ 
nations  and  the  decisions  in  Admiralty,  a  ^ufllidentexcaie 
cases  of  capture  dtjure  beili,  and  thi-s  question  belongs  cnt 
sively  to  the  court,  which  has  jurisdiction  to  restore  or  ca 
demn.  The  general  principles  which  govern  cases  of  fli 
character,  arc  embodied  in  the  statute  lavrs  of  the  Uciii 
States.  The  Act  of  June  26th,  1S12,  section  six,  providestk 
the  courts  of  the  United  States,  in  which  the  case  nuyl 
Anally  decided,  'shall  and  may  decree  restitution,  in  vholei 
in  part,  when  the  capture  shall  have  been  made  without /i 
cause;  and  if  made  without  probable  cause,  or  otherwise  in 
reasonably,  may  order  and  decree  dam^cs  and  costs  to  fl 
parly  injured.'  If  there  be  a  reasonable  suspicion,  it  b  pnf 
to  make  the  capture,  and  submit  the  cause  for  adjixOolic 
before  the  proper  tribunal,  and,  although  the  court  «baw 
acquit  without  the  formality  of  further  proof,  ihc  captoct  wi 
be  justifiable,  by  reason  of  such  probable  cause  ;  but  where  til 
seizure  is  wholly  without  excuse,  they  are  liable  forco4i,iit 
for  the  damages  which  ensue  from  the  seizure,  and  «! 
damages  and  costs  >vill  be  decreed  to  the  party  injured.  11 
liability  of  the  captor  for  damages  and  costs,  dependl^  { 
general,  upon  his  good  faith  and  intentions ;  a  court  will  «! 
dom  impose  damages  for  a  mere  error  of  judgment,  unlcssll 
irregularity  is  very  gross,  and  works  a  serious  injury  10  l) 
claimants.  They  arc  never  responsible  for  the  neglect  orcm 
of  the  captured  vessel.  Thus,  if  a  vessel,  although  notliih 
to  condemnation,  has  defective  documents  on  board,  or  do 
not  show  proper  papers,  the  captor  is  not  liable  for  either  CB 
or  damages,  but,  on  the  contrar)*,  the  court  will  gcocr-kUy  all^ 

At  the  same  time.  I  must  siy  that  the  misccmduct  appears  lu  hin  p 
cecdcd,  nith«r  from  an  iinpropcr  notion  of  security,  (h&D  frum  as}  in 
tion  to  inBict  pain  or  personal  rndignit)'.^  If  Any  vucli  maBfpMBl  nad 
tuJ  been  proved,  I  should  have  thought  it  my  duly  to  punoc  tUiflM 
much  fartlwr.'— The  'juan  lUptista,' etc.,  5 /?o*,,  39;  Mvabotte'l 
Fire  Datncr,'  £l>id.  js?.  J 

Tlic  'Java's'  men  w«re  treated  by  the  American  ofBccn  fal  t^ 
Itruceful  manDcr.  The  nvMnent  the  pnsoncn  weie  brourti  oB^arf  I 
'  Constituiiun' they  were  handcuflWl  nnd  pilb),-td  of  alnKm  ««n4j 
ihcy  pcK»c«»d.  True,  LicuL-Ccneral  Hislop  ^a\  back  hi*  vihuUt  ll 
vice  of  plate  and  Ihc  other  Urilish  officers  were  tre»tal  civOt}-.— T^ 
yVof.  Hu/.,  voL  vi.,  1  j6.  J 

After  the  'BcPkick'  had  been  uVen  by  iIk  Frcai^i  squMlnn.>l 

officers  and  crew  were  diilributcd  about  amonKth"-'-''- -»■■—  ••'!« 

hc\n^  allowed  to  take  any  clothes  c\i.'cpl  thou:  or 
every  other  respect  most  shamefully  (xcaicd.    A'. 
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costs  and  expenses,  to  be  paid  b^  the  '-t-J— ■*-  to  wlKm 
rcstituUoQ  is  made.     Eut.  if  be  unfcaMMuUy  delay  to  pro- 
an  adjudication,  or  is  oCberKise  guttty  of  mgUseoor  or 
faitli,  he  is  liable  for  costs  and  damages.     The 
[captured  property,  which  is  loct  throu^  the  Cault  or 
of  the  captuni,  arc  entitled  to  corapCBgatiDci  ia  1 
tiic  value  of  the  vcsxl,  cost  of  cargo,  with  all  chargawAntf" 
:prciniua)  of  insurance  if  paid,  arc  sJlowod  in  wticaiMaing 
:  amount  ofdamagea.    Where  a  dup  was  justifiably  captured 
not  liable  to  b«  condemned,  «u  lost  by  tia-  culpable  nciE- 
of  the  prize-master.  restitiAiaa  in  the  vaiue  uf  mbiyitoi 
{ht  was  decreed.     Ultere  fringfat  is  dectvod,  it  if  to  bt 
ted  on  the  foocii^  of  aCurcxMBinen::.!'  '  " 

[lafalc  for  dcmuiraecin  a3  OMc*  of  uQJu-'  • 

bb  pruc  into  an  iaoomrcnioat  pun ;  lur  iow  od  lite 
if  be  refuses  to  take  »  pQoC.  but  not  tfbcrc  t^Kf  >    . 
alar  pilot  on  boofd  ;  fovdcAcieoc}'  of  cai);u;  but  ntit.  "  >' 
I  M^ligeoce  or  miaeaaduct.  fur  £uods>  fltuleo   (nun  «  wurC' 
after  conuMBoa  uf  Bulivcry.     All  cUum*  to  cokU  ajut 
are  txtw^aAKd  by  aco^iiiiic  an  uncoutlitioiial  in- 
:ortbev«Kl' 


'TIm  -PdMra.*  13   H'itaL  X^  I  .  the  'Cc«itc'  1  M*^  Jt .  M: 


1 2M  t  hOhor  «  aL  K.  Mootgir! 

I  &  Crmtmit  war  oT  iAm.  ^-^        '■•>-' 

;  Cat  iran  Cnnaadc  Ml  EWaoR.  ««■  MiM>- 

i  ikc  caiaiaMiaB  irf  tbc  oew  «ni  Ac  --•■-'  kili>rutK>i 
ItoWaapsmd&KcaadMnMiw.     TW  aWp  mm! 


i>..   I 


^«  a  Aip  aad  orsh  tan-  br  1 

laaw  one  oTtfar  bCovinB 


*J9 


inibtiodcmcti-.'Ka'  tVii 


»MWl  f^wt  mil  wi,  4*jJ, Ui* 

;  ar  jnd.  tl«  oipUan  ■■)>    W  atAtma  Ui  ^y  umm  *a4jI 

IB  ^  rJiMiM     TIm  giiHUwifci  »mm  tW  ■arMMw  «muii 

casdisaMAiiMi,  laDdar 

tK,  and  ja  aM^«i3K  a  »  «^  mmuuU*  tii«t 

■  aoK  ho.     Iliac  ■»•  M  M'  iaati  «aL«r  i»  y^  ■rtr"-  wi 

'  mwmL  cat  tw  s*ihm3  fa*  mtiftimt   yf-   Ma«i>MMU-iv-' 
q  la  « ikntl  CMC  arMK  B«t  uat>  liir  attfi  m  *i>  iw  laul*    Ui* 
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1  30.  Questions  with  respect  to  the  liability  of  admirafa 
fleets,  and  commanders  of  squadrons,  for  captures  mtie 

fair  ijTOiind  of  suspicion.  In  such  a  case  a  belligerent  may  seitc  a 
peril  and  lake  ihc  chance  of  something  appearing  on  in^Tstiration 
justify  the  capture  ;  but  if  he  fiiih  in  «icn  »  case  it  seems  rcry  m  dw 
should  pay  the  costs  and  damagM  wrhicb  he  liM  occasioned.  T 
lordships  considcted  (hat  the  case  before  them  was  broushi  within 
last  uf  these  mlcs,  nnd  gave  the  claimanis  their  costs  in  the  coim  btl 
bui  no  costs  in  ihc  Appeal,  They  also  gave  them  damages,  the  amt 
to  be  referred  to  the  Registrar  and  merchants.  The  atnooot  was  ill 
quently  paid  by  the  Itrilish  Government. 

Costs  and  damages,  uhcn  decreed  against  the  captors, are  not  Inflil 
as  a  punishment  on  the  cn|>t4in»,  but  as  aflbiding  coiupenaaUan  t* 
injured  part^.  in  order  to  exempt  captors  from  CoUs  and  daoUR^ 
case  of  rcstituiton,  there  must  he  some  circumstances  connected  wfc 
ship  or  cargo,  affording  reasonable  ground  for  bdief  that  the  ship  oeO 
might  prove  a  lawful  priic.  What  amounts  to  such  a  probable  on« 
to  Justify  a  capture,  is  incapable  nr  definition  and  is  to  be  regulauJ 
the  peculiar  rircuirestaaceii  in  e:Lrh  case.  I1  Is  not  neccctaiy  to  p 
vexatious  conduct  on  the  part  of  the  captors,  tosubfcct  them  tocoaden 
tioa  in  costs  and  damages.  Neither  will  honest  mistake,  thoutEh  0 
sioned  b>'  an  act  of  government,  rch'eve  the  captors  from  liability  toe 
pensale  a  neutral  for  damages,  wbich  the  captors  by  their  conduct  I 
caused  the  neutral  10  sustain. 

In  the  course  of  t he  judtjmcnl,  their  lordships  further  observed  >-' 
law  which  wc  are  to  lay  down,  cannot  he  conhned  to  the  Bniish  Ni 
the  rule  must  be  applied  to  captors  of  all  nations.  No  couiarycn 
permitted  10  establish  an  exceptional  rule  in  its  own  favour,  or  tn  Et 
of  partiodar  classes  of  its  own  subjects.  On  the  Lawof  Naiiofi5,tK 
decisions  ate  entitled  to  the  same  weight,  as  those  of  thecowniryin* 
the  tribunal  sils.  America  has  adopted  almost  all  her  principll 
priie  law  from  ilie  decisions  of  English  courts,  and  whntcvcr  nay  I 
ueen  the  case  in  fontier  time«,  iki  authorities  are  now  cited  in  Ei!| 
courts,  in  case«  to  which  they  are  appJicahIc,  with  greater  rewect  I 
those  of  the  distinguiihed  junsts  01  France  artd  Atrterica.  Whai 
L  J»  held  in  Knglatid  to  jusiify  or  excuse  an  cfScer  of  the  British  N 
will  he  held  by  the  tribunals  of  e^'cry  country-,  both  on  this  and  (be  < 
side  of  the  Atlantic,  to  justify  or  excuse  the  captors  of  their 
nations.' — Schacht  v.  Otter,  9  Moor*,  Frivy  Connn't  Oit.,  ija 

Priie-courtii  At^ny  damages,  or  cit^is,  in  cases  of  seieure  made  I 
'  probable  cauxe,'  that  is  to  say,  where  there  were  circumstances  siiSi 
to  warrant  suspicion,  though  not  to  warrant  condemnation— The  'Tlw 
son,'  J  IVaH.,  tss  ;  affirming  S.  C,  BlaUkf.  Fr.  Cos.,  377. 

Where  a  ship  is  hon4  fide  seitcd  as  a  prire,  and  anerwnrd*  (th 
withcHil  any  suit  being  instituted  against  her,  the  nwner  cannot  lussn 
action  at  conunnn  taw  for  the  seizure.  His  remedy,  if  any,  tt  b 
Court  of  Admiralty,— Faith  v.  Pearson,  6  Ttainl.,  439. 

No  action  lies  at  common  law  (or  false  imprisonntent,  where  (ha 
prisonmenl  was  merely  in  consequence  of  taking  a  ship  as  prhc,  aUi 
the  ship  has  been  acquitted. — Le  CauK  t',  Eden,  2  DoMgi.,  594. 

It  was  held  A  good  defence,  in  an  action  (or  taking  a  stean  «l 
that  the  defendant  wan  an  admiral  in  the  Fortugueie  navy,  and  thi 
tuo*  the  vessel  as  a  pri»e,  and  that  it  liecame  forfeited  to  the  Qn* 
Pomigal,  although  he  was  a  n.iiural  bom  subject  of  Great  Britain  attf 
accepted  his  commission  without  licence  of  the  King  of  ~ 
—  Dobree  v.  Napier,  3  Seott,  aoi. 
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eU  and  officers  under  their  commands,  and  of  owners  of 
era  for  the  acts  of  their  captains,  have  often  been  adju- 
upon  by  the  courts.     The  commander  of  a  squadron, 
■ttie  admiral  of  .1  fleet,  is  liable  to  individuals  for  the  tres- 
of  those  under  his  command,  in  case  of  actual  presence 
co-operation,  or  of  positive  orders.    Where,  in  such  cases, 
capture  ba5  actually  taken  place,  the  prize-master  is  con- 
as  a  bailee  to  the  use  of  tlic  whole  fleet  or  squadron, 
'  &re  to  share  in  the  prize  money,  and  thus  the  commander 
ay  be  made  responsible  ;  but  not  so  as  to  mere  trespasses, 
tended  with  a  conversion  to  the  use  of  the  fleet  or  squad- 
\Vith  respect  to  CMts  mtd  daumges,  it  is  a  general  rule  in 
Wion  to  public  ships,  that  the  actual   wrong-doer,  and  he 
0^  is  responsible.    It  is  not  meant  by  this  that  the  crew  of 
:  capturing  ship  are  responsible  for  a  seizure  made  in  obc- 
ence  to  the  commands  of  their  superior  ;  but  that  the  person 
tually  ordering  the  seizure  is  the  one  to  be  held  liable  for 
land  damages.     Thus,  the  commander  of  3  single  vessel 
I  liable  for  the  acts  of  all  under  tiis  command,  and  the  com- 
aandcr  of  a  fleet  or  squadron,  in  case  of  actual  presence  and 
operation,  or  of  positive  orders.     In  the  United  States  he  is 
■held  responsible  for  acts  done  under  his /(frwMfi'we  orders  ; 
:  not  so  in  England.    The  captain,  tltere,  must  be  looked  to 
'•he  actual  wrong-doer,  and  the  admiral   is  responsible  to 
lim  if  he  has  given  express  orders  for  the  particular  seizure.' 

Captors  arc  not  liable  for  d»m;^cs  in  z  case  where  ihc  vessel  captured 
)  piobaUc  causT  for  the  c.ipture,  even  ihwi^li  vlic  ^viia  led  into  the 
iwtu  in  which  ^hc  ii  found  involuntarily,  and  by  the  miiukc  %A 
Due  officers  of  lh«  captors'  own  govemmeitL — The  '  La  Manclie,' 
Sfnguf^  307. 

,'  Kcni,  c'lnw.  an  j^m.  Law,vo\  i.  p^  100;  PhiUimore,  £^A  /nf.  Law, 
■  ui  (  457  ;  ibe  '  Mentor,'  1  Rotx.,  177  ;  the  '  Ditigcntia,'  I  2W.  R., 
ihc  ■  Eleanor,'  3  IVkeaL  Ji..  346. 
action  beti^'ccn  the  single  sliips  of  two  nations  at  peace  is  rare. 
rare  is  an  action,  under  «imilar  circumsunccs,  between  two 
Unfcinonaiely  an  action  was  fought  In  1804  between  an 
land  Spaniih  squadron  in  open  day:  not  through  any  accident, 
krcxprett  ordefs  from  the  government  of  one  of  the  combatants  ; 
jUr  mtm  the  matter  being  afterwards  made  up,  it  led  to  an  almost 
r  declaration  of  war  by  the  party  who  \\aA  to  complain  of  the 
Towards  the  end  of  the  »uniiner  of  1804  the  tlniiiih  Go^-cra- 
— jired  intdli^rnce  (which,  however,  was  afterwardit  ditjwuved  by 
'BpUirth  i.;mefnmvni}  that  .m  .armament  nas  titling  out  in  Kerrol, 
*  *  Coosdetable  force  was  already  collcacd  there,  and  ih.it  the  Ki^nch 
~  Liwrenear  at  hjnd.  Immediately  on  this  information  the  Rrilish 
bed  a  squadron  oft  Cadit  to  intercept  and  deuin,  by 
•fl  four  Spaniib  friguei  known  to  be  boimd  to  that 


4oS 


INTERNATIONAL   LAW. 


t  31.  In  the  case  of  privateers,  the  owners,  as  wcU  as  tk| 
masters,  are  responsible  for  the  damages  and  cwtsoccasiorwl 
by  illegal  captures,  and  this  to  the  extent  of  the  actual 
and  injury,  even  if  it  exceed  the  amount  of  the  bond  U!.i 
given  upon  the  taking  out  of  the  cominiswoa.  But 
owners  wlto  are  only  constructively  liable,  arc  not  bom 
tlie  extent  of  vindictive  damages,  although  the  original 
doers,  in  case  of  gross  and  wanton  outrage  in  an  ill^al  seinfc 
may  be  made  responsible  beyond  the  loss  actually  sustained 
The  sureties  to  the  bond  are  responsible  only  to  the  esttenio 
the  sum  in  which  they  arc  bound.  But,  if  a  person  appcarti 
behalf  of  the  captain  of  a  privateer,  and  give  security  in  bli 
own  name  as  principal  in  the  stipulation,  witJi  other  surctia 
he  is  liable,  in  tlic  same  manner  as  the  captaia  as  prindpl 
A  part  owner  of  a  privateer  is  not  c?ccmptcd  from  bciofl 
party  to  tlie  suit,  in  consequence  of  having  made  conapeflsattd 
for  his  share  to  the  claimant  and  received  a  release  from  his 
A  person  may  be  holden  a  part  owner  of  a  privateer,  al 
his  na.me  has  never  been  inserted  in  the  bill  of  sale  or  in 
ship's  roister.' 

pen  with  an  immense  quantity  of  specie,  which  they  were  biinpac  I 
Monlc  Video.     On  Oct.  5  tlic  four  liiitish  frigatca  atchted  the  Sp 
{tigatcs  And  immediately  made  sail  in  chase,  and  upon  the  refusal  of  I 
Spanish  commanding  officer  to  nllow  the  squadron  to  be  dcuiu^j 
action  wns  commenced,  during  which  one  of  the  Spanish  ships 
and  the  oihcr  three  were  taken  by  the  British  ships.     Their 
netted  very  Itiile  &hon  of  a  nuillion  Mcrlint;-     Man^'  persons,  who 
currcd  in  the  expediency,  doubted  the  right  of  detainm^  ihew  shi|«id 
many  ag.im,  10  whom  the  legality  of  the  act  appcaied  clear,  ■ 
opinion  thai  a  more  formidable  force  should  have  been  scot  to 
the  service,  in  order  tu  h^vc  justiticd  the  Sipanish  admiral  in 
-tvithmit  an  appeal  (o  arms.    On  Nov.  27  an  order  n-as  tiMde  tfl 
rcprbab  on  F.nKtish  property,  and  on  Dec  13  war  w>ts  decLucd 
I^ngland  by  Spain. — 7'"-  'Viri',  Nist.  vol  iii.  280. 

'  Riquclmc,  Deruhc  Pub.  Int.,  lib.  i.  tiL  ii.  c.   13  ;  Brown,  OvUm 
Adm.  Imw,  voL  ii.  p.  14a  :  Pothier,  De  la  PrfffirUl^,  Noi.  90: :  Valin,.' 
tOrdonnance,  liv.  iii:  tit.  ix. ;  Talbot  v.  Three  Brigs,  1  Dal.  R^  95 : 
'  Die  Fire  Darner,"  5  Rob.,  118  :  the  '  Dcr  Mnhr,'  3  ^ui.,  139 ;  thc'f 
lama,"  3  Ha^.  R.,  187  ;  Del  Col.  i-.  Arnold,  3  ValL  R.,  333  ;  the  '< 
Maria,'  j  XvheM.  R.,  327  :  King  v.  FeiKuson,  £t/M.  /T.,  S4  :  the  'T 
Mn,'  s  Rtrd.,  260 ;  the '  Wil)iam,'4  Roi.j  214 ;  ^ello,  DtrreAa  /«/ 
pt.  ii.  c.  «'.,  §  ; :  Cade  dt  t>Mffwrcv,  hv.  ii  lU.  iii,  arL  217 : 
Droit  Cirm.,  §S  300  et  sea, 

The  disiriuiiiion  of  Inc  prixe  proceeds  is  ^encTidly  dirccvd  bfl 
agreement  between  the  owners,  officeni,  anil  crew  -.  bm  if  no  tgjtm 
is  executed,  the  Admiralty  court  will  make  distribution  in  pnipoiiiai ' 
the  number,  intcicst,  and  merits  o(  the  captors. — Kcane  v.  the  *  Gi 

to-,'  a  Dn/r..  3(\ 

Lord  Nelson,  wHtinK  to  the  Minister  PlenipoieDtiary  at  the  Couft  1 
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1  33.  It  is  the  duty  of  the  prize-master.iminediatclyonhis 
.1  in  port,  to  institute  proceedings  in  the  proper  court  for 
adjudication  of  his  prize.     He  should  also  deliver  over  to 
commissioner,  or  proper  officer  of  the  cuurt,  all  the  papers 
documeniii  found  on  board,  and,  at  the  same  time,  make 
ivit  that  they  arc  delivered  up  as  taken,  without  fraud, 
ilioit.  subdivision,  or  cmbezzlt-inenL     He  should  also  have 
nta!.ter  and  principal  officers,  and  some  of  the  crew,  of  the 
:red  vessel,  brought  tn  for  examination.   This  examination 
Id  take  place  as  soon  as  possible  after  the  arrival  of  the 
Prize- masters  are  considered  as  bailees  to  the  use  of 
captors,  who  are  to  share  in  prize  money.     If  the  prize  be 
by  the  misconduct  of  the  prite-master,  or  for  neglecting 
tike  a  pilot,  or  to  put  on  board  a  proper  prize  crew,  the 
arc  held  responsible.     So,  also,  in  claims  for  demur- 
in  not  bringing  in  the  prize  tn  due  time,  or  neglecting  to 
vc  the  case  adjudicated  before  a  competent  court.    Courts 
prize  have  jurisdiction  of  all  prize  agents,  and  determine 
tiie  legality  of  their  appointment,  and  the  disposition 
iich  they  may  make  of  the  pHxteds  of  sales  of  prizes,  etc. 
they  pay  such  proceeds  over  to  the  captors  without  an  order 
the  court,  they  are  responsible  to  the  owners  of  the  cap- 
property  for  the  net  amounts  so  received  by  them,  in 
itution  is  received.    The  duties  and  responsibilities  of 
•agents,  where  not  regulated  by  statutes,  are  usually  de- 
clined by  the  rules  and  orders  of  the  courts.' 

Ottilia  rao«,«yi:— 'Wilh  respect  10  the  history  about  the  French 
*CCT3  from  Ancoriit,  an<t  the  cumluct  of  the  Knjjlirfi  privateers  at 
^Wino,  I  bdicvG  j'ou  are  coireci,  but  our  enemies  nevex  xdhcre  10  ii. 
So  in  and  out  of  the  Spanish  and  Sicilian  pon^  ai  all  times  night 
^»]f — ia  short,  to  examine  all  vessels  passing.     But  all  privateers  are 
5*icoirect,  and  I  sincerely  wish  there  were  no  such  vessels  allowed, 
•are  only  one  decree  removed  from  pirates :  but  1  believe  iin  English 
I  vessel  never  yet  cniMed  his  cause  id  any  court  but  an  Englith 
^  Admiralty.     However,  1  have  no  power  over  them.      But  cer- 
''  a  the  customof  the  govemiiier\t  of  Fiumetino  bat  inv.'uiably  been 
*  allow  any  coriair  to  sail  out  of  the  port  until  the  24  hours  after  the 
%  of  a  Dentral,  then  our  privateer  ought  to  have  t>ecn  forced  to  con- 
Bat  1  ilaretMy  the  French  go  in  and  oui'of  Ancona  as  the)- please, 
X  50,  the  ruurt  of  Kome  has  no  great  cause  of  complaint.     I  can  only 
>  repeat  that  over  privateers  I  have  no  control' 
The  '  Speciilaiion,'  i  A'/id.,  193 ;  Del.  Col.  tr,  Arnold,  3  Da//.  R.,  «3 ; 
^«x  V.  U.  Ins.  Col,  2  BiHK.  R.,  574 ;  Willis  v.  Commissioners,  5  East. 
■a ;  ihe  '  Noysomhcdi'  7  let.  K.,  593 ;  Smart  t-.  WoltT,  3  Ourn.  *• 
'•«  5*31  *he  'Pomona,'    1   Dod.  A'.,  35  ;   the  'Herkiiner,'  Sl^w.  H., 
i  die  •  LouiB,' J  R06.,  146;  the  'Voiiy,'  3  JPo^.,  147,  note;  the  '  Prinu 
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Henrick,'  6  Reb.,  95  ;  the '  Exeter,'  i  Rob.,  173 ;  the  •  Princessa,'  J  : 
31 ;  the  '  St.  Lawrence/  2  Gallis.  R.,  19  ;  the  '  Brutus,'  3  Ga/iis.  Jt., 
Bingham  v.  Cabot,  3  Dal/as.  R.,  19  ;  Kean  v.  Brig  Gloucesier,  2  J 
R.,  36;  Hill  V.  Ross,  3  Dail.  R.,  331  ;  Penhallow  v.  Dt>ane,3Z 

^ —  A  sale  of  captured  property,  by  authority  of  the  captors,  before ; 
'  tence  of   condemnation,  if  the  property  be  afterwaros  amdenuKd 
valid  .—Williams  v.  Armroyd,  7  CrancH.,  423. 
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CHAPTER  XXXII. 

PRIZE-COURTS,  THEIR  JCRIilrlCTIIS   .00  fS;'-<:iXI>:S'";.S. 

Title  to  propcTt}-  captnral  at  xa. — t  Xiac  be  ^je£  sr  priac-owsn  f4 

captor — 3-  Apparent  eicepd«ii  za  rae — i.  uue  -rLreii  z^  K-.nT>-?{«aJ 

regulations — 5.  By  trcaiy  sdpdas:ncs — "L  Prjat-oan-u  m  jijr^rai     7. 

In  Great  Britaia — 8.  In  the  Uajad  SotEi — ■>  T^  fv«!<ier.f  Mnrvit 

confer  priie  jurisdictioa — lo.  Coort  ma?  fic  Ji  ±e  ■wnnn-v  <■/  '^yr^ 

or  his  ally — 11.  But  not  in  nescral  3err:ti-.t7 — ::.   ii  c-'^^^-xrvi  '.fcjtr- 

tofy — 13.  Extent  of  jnrisdicaoo — rx  Lcraiinn  ■-,f  prae — ts.  I^v:*!'!!* 

conclusiii'e— 16.  But  State  mpaosbitf  fcr  injiisc 'vftorfensr.ar^i-^r    17. 

Cases  of  England  and  Prussia  =1  trfj-  23ii  ^he  Cr.^'eri  i-.'^itfn  ^rA 

Denmaric  in  1830 — 18.  When  jnrsdicmia  31*7  be  .nwr^fl  ;.-*'■.■    r> 

How  fer  got-ented  by  mimidpal  Stan — 3c  Caasxjux  V  3ir''^>!«i.i'.lit», 

of  proofs,  etc — 21.  Custody  of  pn->port7 — 33.  Cmriun:  0/ w.t  J'y/'a^- 

tor^ — 23.  Who  may  appear  as  --fa-.nijnfj — ^  Iniries  ^^f  <::a.n'.»r.fv  - 

3  J.   Nature  and  fonn  «  decrees. 

I  I.  It  has  been  shown  dsewfaexc,  :&a£  n  vzr  on  Und,  {h« 

tiUe  to  personal  and  movable  propcrry  is  con.'tKieTed  a.i  k/^  t/^ 

tiic  owner  as  soon  as  the  captor  has  a^jyiired  t,  firm  fios.uisi//n, 

vbich,  as  a  general  rule,  is  coosidfred  a.s  zak\t.%  pi^e  ^ttf.r  a 

lipse  of  ta.tntjf~/eur  hours ;  but.  iat  :iii.*  rj>  d-'^t  n^>(,  af 

least  in  Great  Britain  and  the  L'nfr^i  States  itpt*!/  t''*  m^ffi- 

ilfane  captures,  which  are  held  in  abeyance  ZiW  the   {f.^nUty  f>t 

fte  capture  is  determined  b>- 3ome  court  r,(  c/tmy^f^nt  yirii 

dktion.      A  dtfTercnt  principle,  howe'/sr.  is  appii</l  in  cuv-  t,i 

therecapturcof  property  of  the  concir.er.tal  naticrtf/  VA\rti\ic, 

rto  adhere  to  the  old  rule  of  perdudut  infra  ^e^si^ifi.  'tr  lA 

McUmation  anU  atxasjtm  soiis.      Kent.    Anti   ofhirr    m-''<'l<'rri 

writers  of  authority,  contend  tor  the  abv,Uit«nr«  of  thf  mk, 

■  one  fuUy  established  by  usage  and  mcx.rpf.rAte-A   into  th^ 

ode  of  international  jurisprudence,  that, '  t\w  pr'^^rty  i-*  not 

(failed  in  favour  of  the  neutra]  vendee  or  r^-rH^or.  v.  ;4^  to 

*wthe  original  owner,  until  a  re^lar  *<nt<:nr*^  of  fr.ivUrtnt.t 

00  has  been  pronounced  by  some  cniirt  of  romry^'*nf    pirK 

lictJon,  belooging  to  the  sovereign  of  the   c;ip'"or ;  ;tnfl  fti'- 

oichaser  must  be  able  to  show  documentary  rvid<?nr^  f4  tli.it 
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fact  to  support  his  title'  Such  is  undoubtedly  the  practio 
Great  Britain  and  the  United  States,  but  with  respect  to 
captures,  it  is  by  no  means  universal,  some  States  retain 
tlic  ancient  practice,  and  othere  adopting  the  rule  of  reciproc 
But  this  question  will  be  parUctUarly  considered  under 

,^^  bead  of  recaptures.' 

'  /-'  I  2.  The  validity  of  a  maritime  capture  must  be  dctcnaii 
/  by  a  prizfcourt  uf  the  government  of  the  captor,  and  cafl 
I  be  adjudicated  by  the  courtof  any  other  country.  Tberea 
I  of  this  rule  is  based  upon  the  responsibility  which  the  lai 
\  nations  imposes,  upon  the  government  of  the  captor  in  aH 
\unlawful  condemnation  of  the  captured  prop<!rty.  Iflhecil 
\£  of  any  country  other  than  that  of  the  captor  were  to  coodo 
the  government  of  the  captor  could  not  be  held  respoosi 
to  the  government  whose  citizen  is  unlawfully  deprived  of, 
property.  Tills  rule  necessarily  excludes  the  jurisdictNO 
a  prize-court  of  an  ally  over  captures  made  by  his  co4«I!i 
rent.  The  government  of  the  captor  is  held  responsibl* 
other  States  for  the  acts  of  his  own  subjects,  but  not  fordi 
of  his  allies.  It  is,  therefore,  evident  that  the  courts  o( 
ally  cannot  determine  whethur  captured  propcrt>'  shall 
restored  to  the  original  owner,  ur  whether  the  captor's  gom 
mcnt  &hall  assume  the  responsibility  of  its  condannatkta 
R,  Phillimore  asserts,  that  the  question  of  prize  may  be  a 
dicatcd  in  '  the  court  of  the  captor  er  of  his  ally,'  on  the  gro 
that  Hftam  eonstitHunt  civUaUm  ;  but  none  of  the  authorilic 
which  he  refers  support  his  position  ;  they  refer  to  the  Am 
of  the  pri;ie  when  condemned,  or  to  the  place  where  the  C 
was  sitting  at  the  time  of  condemnation,  but  not  to  the  n 
of  the  court  itself;  in  none  of  the  cases  to  which  he  refers 
it  held  that  the  court  of  an  ally  may  condemn.  On  the 
trary.  Chancellor  Kent  says  distinctly,  'The  priic-court  o 
ally  rsHMo/ contlenm  ;' and  Mr.  VVheaton  is  equally  disi 
and  emph.itic;  '  Where  tlic  property  is  c:»rried  into  the 
of  an  ally,  there  is  nothing  to  prevent  the  government  of 

■  Keat,  Com.  •>«  Am.  Law,  vol.  I  pp.  loi,  102 ;  BcUo,  Dert^ht  1 
tivmil,  pt.  ii.  cap.  v.  \  4.;  PhJUimarc,  On  int.  Law,  vol  iki.  \\  41 
seq. 

The  i>r<K«e<]in]{9  of  a  pHic-court  of  the  btc  Confederate  Stirt*5 
of  no  v^aiidity  in  the  United  States,  and  n  coniicmiuilion  jnd  «Je  by 
a  court  did  n" —  .■.._.    .1     —  i.     _  1-__ 1^. 

nghi  10  give  < 


naiivnal. 


ly  ui  inc  unucB  ^iiaics,  ana  n  conucmiuiiiuTi  jna  loic 

a  court  did  not  convey  any  title  to  the  puichucr,  oi  confer  tipuaJ 

!  4  title  to  olhcrs.— The '  Lilla,'  3  SptagKu  177.         i 
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lunlf^-.  althoHgh  it  cannot  itself  condemn,  from  permitting  the 
wtbc  of  that  final  act  of  hostility/  etc.  For  the  same 
Uon,  the  condemnation  of  a  capture  cannot  be  pronounced 

the  prize-court  of  a  neutral ;  for,  as  the  go\-ernment  of  the 
ipior  is  answerable  to  other  States  for  such  condemnation,  it 
proper  tliat  it  should  be  made  by  its  own  courts.  Moreover, 
Ihc  courts  of  neutral  countries  were  allowed  to  determine 
cfa  questions,  their  decisions  would  inevitably  involve  their 
spectivc  governments  in  hostilities  with  one  or  the  other  of  the 
tlligerent  parties,  or  with  other  neutral  States,  the  property 

whose  citizens  might  be  condemned  for  some  eolation  of 

itnl  duties.    Their  exclusion  rests  not  only  on  Ihc  fact  that 
exercise  of  this  authority  would  be  inconsistent  with  the 

Inl  character,  but,  also,  on  the  well-established  practice 
usage  of  nations.' 

I  \.  There  are  two  apparent  exceptions  to  this  excluKive 
riidiction  of  the  prize-courts  of  the  captor's  country  over 
ions  of  prize :  first,  where  tlie  capture  is  made  within  the 

ilof>-  of  a  neutral  State,  and,  second,  where  it  is  made  by  a 
sjcl  fitted" out  within  the  territory  of  tlie  neutral  State.  In- 
thcr  of  these  cases,  the  judicial  tribunals  of  such  neutral 
ate  have  jurisdiction  to  determine  the  validity  of  captures 

made,  and  to  vindicate  its  own  neutrality  by  restoring  the 
loperty  of  its  own  subjects,  or  of  other  States  in  amity  with 

'A  neutral  nation."  says  the  Supreme  Court  of  the  United' 
Utes, '  which  knows  its  duty,  will  not  interfere  between  bcl-  \ 

fttnts.  saas  to  obstruct  them  in  the  exercise  of  their  un- 

il>tcd  right  to  judge,  through  the  medium  of  their  own 

rts,  of  the  validity  of  every  capture  made  under  their 
ipective  commissions,  and  to  decide  on   every  question  of 

!«  law  which  may  arise  in  the  progress  of  such  dtscuMion. 
W  it  is  no  departure  from  tliis  obligation,  if,  in  a  case  in 
Wtb  1  captured  vessel  be  brought,  or  voluntarily  comes  infra 

'  Jtcot.  Com.  OH  Am,  Tatv,  vd.  r.  p.  103 ;  Whcalon.  £'j&m.  Int.  Law, 

*i.  S.  8§  15.  16:  Pliillimore,  On  In/.  Lavr,  vol.  iii.  ((  365,  et  scq.  ; 

De  la  fiahi^ lii-s  Ptiltrntnts,  etc.,  liv.  i.  ch,  si.,^  S;  Mjirtciii,  Pr/dt 

WaSfr  Cent,  liv.  viii.  ch,  vii.  §  511 ;  Uic  '  Find  Oyco.'  1  Kai>.,  1  jj  ; 

ftnc^M-incc.'  2  Rob.,  340 :  the  '  Kicrliehetl,"  3  Rm.,  9;  ;  H  jv^lcick 

™xki»oiHl.  A  Dum.  £—  EmI,  268  :  D(ma!«s«n  v.  Thompson,  i  Tim/ . 

9;  the  ■  Invincible.' I  <;«//«.  ^.,  28;   i  U'k^al.  R.,  3j8  ;  Mnismnniiirv 

L^wimg,  J  Galiit.  R.,  224  ;  ihe  '  Finlay  and  William,'  1  Pfftri  A.,  12  ; 

_  It  V.  Dcpcjrster,  I   yafau.  R^  471  ;  Page  v.  Lcnon,  tf  yoAni, 

in 


r 


i  pr(ssidia,  the  ncutr.il  nation  extends  its  examination tofirn 
\  to  ascertain  whether  a  trespass  has  been  committed  on  iti  on 
JOpeutrality  by  the  vessel  which  has  made  the  capture   SoVnf 
as  a  nation  docs  not  interfere  in  the  war.  but  profesan  an  cia 
impartiality  toward  both  parties,  it  is  its  duty,  aif  wxll  asnglt, 
and  its  safety,  good  faith  and  honour  demand   of  it,  t«  k 
vigilant,  in  preventing  its   neutrality  from   being  abused  ii 
the  purpose  of  hostility  against  cither  of  them.    .    ,    ,  U 
the  performance  of  this  duty,  all  the  belligerents  must  beiip- 
posed  to  have  an  equal  interest ;  and  a  disregard,  or  A(^«t 
of  it,  would  inevitably  expose  a  neutral  nation  to  the  cfaqjt 
of  insincerity,  and  to  the  just  dissatisfaction  and  CDOiplaiiRlW 
the  belligerent,  the  property  of  whose  subjects  ^oulil  ndL 
q^     under  such  circumstances,  be  restored.'     These  are  Dot.]i»- 

('■perly  considered,  exceptions  to  tlic  {general  rule  of  priie  jurii' 
dtclion,  but  arc  cases  where  the  courts  of  a  neutral  State  st 
called  upon  to  interfere  for  the  purpose  nX  maintaimng  aid 

^  WindJcating  its  neutrality.' 

\  \.  !  4-  Attempts  have  been  made  by  some  States  togrwt* 
their  own  tribunals  prize  jurisdiction  of  all  captured  pnopBlT 
brought  within  their  territorial  limits.  Such  a  niunidpil 
regviiation  was  made  by  France,  in  1681,  and  its  justice  *ai 
defended  on  the  {ground  of  compensation  for  the  privilctttr 
asylum  granted  to  the  captor  and  his  prizes  in  a  neutral  pvt 
'There  can  be  no  doubt,"  says  Mr.  Whealon,"  thatsud)  te»- 
dition  may  be  annexed  by  the  neutral  State  la  the  prHikp 
of  bringing  belligerent  prizes  into  its  ports,  which  it  mr 
grant  or  refuse,  at  its  pleasure,  provided  it  be  done  iinpartuIlT 
to  all  the  belligerent  powers  ;  but  such  a  condition  is  nuliuh 
plied  in  a  mere  general  permission  to  enter  the  neutral  portt 
The  captor  who  avails  himself  of  such  a  permission,  doeiwl 
thereby  lose  the  military  possession  of  the  captured  property, 
which  gives  to  the  prize-courts  of  his  own  country  cxdiuiTC 
jurisdiction  to  determine  the  lawfulness  of  the  capture.  .  •  - 
The  claim  of  any  neutral  proprietor,  even  a  subject  of  the  StiJC 
into  whose  ports  the  captured  vessel  or  ^ood^  may  Itavc  bof 
carried,  must,  in  general,  be  asserted  in  ihc  prize-court «/  the 

ir'         *  The  '  Eslrdla,'  4  Wfuat.  R.,  398 ;    the  '  Santissinu   TrtuUaA'  T 
f     Wheat.  Ji.,  184  : '  La  Amisud  dc  Rues,'  s  H'kt^.  X^  j«s  l  Btil:  1' ' 

Cargo  t:  lllos  Moran,  9  CraniM.  H.,  359  ;  *  L;i  ConcrfKion,'  it  < ' 

33s  !  Talbol  V.  JaUKR,  3  VallAs  A',,  133. 
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:  country,  which  alone  has  jurisdiction  of  the  ques- 
S^prise  or  no  priic' ' 

I  $.  The  rule  has  sometimes  been  varied  by  treaty  stipiila- 
Thus,  in  the  treaty  between  the  United  States  and  the 
oblJc  of  Columbia  in  1825,  art.  21,  and  between  the  United 
Uxs  and  Chile  in  1832,  art  zi,  it  was  agreed  that  the  estab. 
courts  for  prize  cases  tn  the  country  to  which  the  prizes 
y  be  conducted,  should  alone  take  cognizance  of  theni. 
Dt  it  tnu^t  be  observed  tliat  such  stipulations  can  bind  only 
who  make  the  engagements:.  The  courts  of  neutral 
<  would  not  be  bound  to  exercise  such  jurisdiction,  nor 
uld  States  not  parties  to  the  treaty  be  debarred  from  claim- 
|tlic  right  of  trial  by  their  own  prize-courts,  which  alone, 
llic  general  law  of  nations,  have  jurisdiction  of  prize 

1 6.  There  is  evidently  a  wide  distinction  between  the  ordi- 

'  municipal  tribunals  of  the  State,  proceeding  under  the 

inicipal  laws  as  thctr  rule  of  decision,  and  prize  tribunals 

ppointed  by  its  authority,  and  professuig  to  administer  the  law 

'nations  to  foreigners  as  well  as   subjects.     'The  ordinary 

11nidp.1l  tribunals,' says  Wheaton,' '  acquire  jurisdiction  over 

person  or  property  of  a  foreigner,  either  exprtssfd  by  his 

Manly  bringing  the  suit,  or  unplird  by  the  /act  of  his 

jing  his  person  or  property  within  their  territory.     But 

hni  courts  of  priiJe  exercise  their  jurisdiction  over  vessels 

'turcd  at  sea,  tlie  property  of  foreigners  is  brought  by  force 

an  the  territory  of  the  State  by  which  those  tribunals  are 

tituted.      By  natural   law,  the  tribunals  of  the  captor's 

ntry  are  no  more  the  rightful  exclusive  judges  of  captures 

[*ar.  made  on  the  high  seas  from  under  the  neutral  flag, 

wz  the  tribunals  of  the  neutral  country.     The  equality 

['lationa  would,  on  principle,  seem  to  forbid  the  exercise  of 

lictiun  thus  acquired  by  force  and  violence.and  admini- 

by  tribunals  which  cannot  be  impartial  between  the 

iting  parties,  because  created  by  the  sovereign  of  tlie  one 

Igc  the  other.     Such,  liowevcr,  is  the  actual  constitution 

ic  tribunals  in  which,  by  the  positive  international  law,  is 

*<i  the  exclusive  jurisdiction  of  prizes  taken  in  war.'    From 

'  WTicatOB,  Bletn.  Imt.  Law,  ft.  iv.  eh.  II  J  I4. 

'  inireil  Slaies  Stalulrt  Al  Large^  vol.  viiL  pp.  3(6,  439, 
*  Birm.  fut.  Latv,  supra. 
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this  evident  and  wide  distinction  between  ordinary  cam 
litigation,  under  municipal  taw.and  the  condemnation  of  mil 
time  captures,  under  the  law  of  nations,  there  has  resuiudlk 
rule  that  no  court  can  have  prize  jurisdiction  unlcsa  it  beci 
pressly  made  a  prize  trilxinal  by  the  authority  of  the  State 
which  it  belongs.  But.  the  orjj.inization  of  the  court,  and  tk 
manner  of  exercising  this  jurisdiction,  must  depend  upoa  th 
constitution  and  local  laws  of  each  State,  and  are  diffemH  i 
different  countries' 

17.  The  English  Court  of  Admiralty  is  divided  into  tw 
distinct  tribunals,  one  of  which  is  called  tlic  instana  asurU 
the  other  the  prtsf-eourt;  the  former  having  generally  all  tli 
jurisdiction  of  the  Admiralty,  except  in  prize  cases,  and  tl 
latter,  acting  under  a  special  commission,  distinct  from  tt 
usual  commission  given  to  judges  of  the  Admiraltjv  to 
the  judge,  in  time  of  war,  to  assume  the  jurisdiction  of 
'  The  manner  of  proceeding.'  says  Lord  Mansfield. '  is 
different  The  whole  system  of  litigation  and  juri»[ 
in  the  prixe-courl  is  peculiar  to  itself;  it  is  no  more  like 
court  of  Admiralty  than  it  t3  to  any  othercoutt  in  W' 

I  Hall."   '  The  courts  of  Westminster  Hall  never  havealt 
to  take  cognizance  of  the  question,  firise  or  no  priu:  not 
the  locality  of  being  done  at  sea,  as  I  have  said,  but 

i  their  incompetence  to  embrace  the  whole  of  the  subject' 

*  A  priu-coun  is  in  iis  verjr  consiituiion  jn  internal iona)  iribi 
trolled  by  the  law  of  nationt,  not  by  municipal  law  (United  Sluts 
of  Cotton,  Rni.  Cat.,  :),  \ta\  a  miiniripikl  seourc  is  rcjnilued  bf  mi 
taw.— Hudson  v.  Gticslici,  4  CraHcJt.^  29  j. 

Courts  cstnblislMrd  in  a  rord^n  cuuniT)',  hy  the  commattd  0/  an 
force,  ciui  have  no  jurisdiciion  in  coses  of  prize.— Jcctter  v.  Mow 
1 3  Mmu.,  49l- 

The  Court  of  Admiralty  has  jiuisdictioo  to  cntcruln  ptue , 
comnienced  after  the  ceuatlon  of  war. — Cargo  ex  KathaHna, 
AdM.,  21, 

A  court  of  Common  Law  cAnnni  even  incidentally  decide  a 

Jriic.—Mai«(>nnaire  I'.  Keating,  a   Gatl.,  355 ;    Binghnoir-. 
hill.  19, 
Questions  of  priic.  or  no  pritc,  arc  cxclttsivety  of  Adminlty 

—md. 

Tlic  quc«ion  of  priw  or  rm  nrite,  or  by  whom  taken,  cannot 
at  Common  Law.— Miic hell  v.  Rodney,  s  lira.  P.  C,  433. 

*  Lintio  V.  RotlKcy,  Pcu;:.  R.,  613  :  Rx  pxnc  Lynch,  1  Mt^J/t.  A* 

The  foUiiwtng  opinion,  on  ihc  gcncr;il  prlncinfef  of  pnxicedinjc  m 
eourit,  was  drawn  up  in  the  foitn  of  a  Iciterlo  Sir.  Jay,  nn  ihebcki' 
at  ihc  iwjiicst  of  the  Co»Tmmcnt  of  the  United  siate«,t)r  Sir  \i. 
and  Sir  J.  Nkliol.  in  1794.  a*  follows  : — 

'  We  have  the  lionour  of  u,insnutting,  agreeably  10  j-our  Em 
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I  8.  Theconstitutionofthe  United  Sutesextendsthcjudi- 
power'  to  all  cases  of  Admiralty  and  maritime  jurisdiction.' 

iicsl.n  !ital«nientvf  the  gcneml  principles  of  proceeding  in  prize  causes, 
Jritiih  courts  of  Adminilly,  and  of  the  mciiaurcs  pnipcr  to  be  taken 

a  ship  and  C3r>;i>  are  bn>uKht  in  uu  piiza  Mtthin  their  jurisdiction. 
'  The  Kcncral  principles  of  proeccdins;  cannot,  in  our  jutltnncnt,  be  staled 
:  correctly  than  wc  lind  them  Uid  down  in  the  followiiit:  csinict  rrom 
made  to  his  late  Msjcsiv  in  ihc  year  I7>3,  hy  Kir  ft.  !-ce.  ilien 
F the  Prcro(:Jitive  Court,  I>r.  Paut.his  Majesty's  Advoca'c-CJcncral, 
tider,  his  Majesty's  Attorney-General, and  Mr,  Murray  (aficrwards 
1  llnnsfield],  his  Majesty's  Solicitor  General  : 
' "  Wien  two  powers  are  at  war,  ihcy  have  a  right  to  make  prixes  of 
'  ^ips  X(mh1s,  and  effects  of  each  other,  upon  ihc  h\g,h  seita  ;  whatcfcr 
^Iht  properly  of  the  enemy,  may  be  acquired  hy  capture  at  sea  ;  but  the 
of  a  friend  c;innot  be  taVcn,  piovidcd  he  observes  his  neutrality. 
lencT  the  law  of  nations  h.is  esi.iblii^hed, 
"That  the  goods  of  an  enemy,  Qn  board  ihc  »htp  nf  a  friend,  may  be 

'"  Put  ihc  lawftil  goods  of  a  friend,  on  board  the  ship  of  an  enctny. 

;  lo  be  restored. 

^"■niai  coninband  gnods,goingto  the  cncmy.lhough  ihc  property  of 
[fnenl.  may  be  t.iVen  m  pritcs  :  because  supplying  the  enemy  with  what 
I  him  better  to  carry  on  the  war,  is  a  departure  from  neuirahiy, 
'By  the  maritime  Uwnf  nations,  universally  and  imtnemorially  te- 
i>Td,  there  is  an  est3bli>.hed  method  of  del ernii nation,  whether  the  cap- 
'  be.  or  be  not,  Uiw-ful  [>rtre. 
'"Before  the  ship,  or  irttods.  can  be  disposed  of  by  the  captor,  there 
I  be  ,1  regular  judicial  proceeding,  wherein  both  panics  may  be  heard, 
I  condemnation  thereupon  as  priie,  in  a  court  of  Admiralty,  judging  by 
rof  nations  and  treaties. 

r  proper  and  regular  court  for  these  condemnations  is  the  court  of 
«e  to  whom  the  captor  belongs, 
' The niilcnretoacquit  or  condemn,  with  or  wiihniit costs nrdamages, 
~  the  first  instance,  cnme  merely  from  the  iiliip  takcn^viji,,  tlic 
I  tioard,  and  the  examin:)iiun  on  oaihofihem-ister. and  other  jtrin- 
cers;  for  vuhieh  pttrpose  there  are  officers  of  Admiralty  in  all  the  con- 
awe  sea-ports  of  every  maritime  power  at  war,  to  examine  the  captains, 
Wher  nrirvcipal  officers  of  every  ship,  brought  in  as  a  prize,  upon 
^■>lanc!  impartial  interrogatories  :  ifthere  does  not  appear  nvmihence 
to  condemn,  as  enemy's  property,  or  contraband  goods  going  to 
ny.lherc  must  be  an  anmiiial,  unless  from  the  aforeiaid  evidence 
ty  shall  appear  KO(ioiiuifuI,ihnt  it  is  reationabte  to  (;o  into  further 
f  thereof. 

'A  riaim  of  ship,  or  goods,  must  be  supported  by  the  oath  of  soine- 
'y,  at  least  as  to  belief. 
"The  law  of  nations  requires  jfood  &ith  ;  therefore  every  ship  must  be 
•'"Jed  ■with  complete  and  genuine  papers  j  and  the  master,  at  leaM, 
■«Wbe  privy  to  the  truth  of  the  transaction. 

'"Toenfonre  these  rales,  if  there  be  false  or  colourable  p.tpers;  if  any 

ibeihrawnovertKiard ;  if  ihe  master  and  officers  examined  in  prepara- 

'ipnwly  prevaricate  ;  if  proper  ihip's  papers  are  not  onboard  ;  or  if  the 

J^'er  and  ctew  canoiil  say,  uhcther  ih*  ship  or  cargo  be  the  projKTl)  of 

Vendor  enemy,  ihe  law  of  mitions  allow t,  according  to  the  dil" 

i  of  misbehaviour,  or  suspicion,  arising  from  the  fnult  of  tli 

»,  »»d  other  circumstances  of  the  case,  cott*  lo  be  paid,  or  noi 

^•ved,  by  the  riaimnnt.  m  case  of  acquittal  and  restitution  ;  on  the  olht 

i.  t(  a  seicure  is  inade  without  probable  cause,  the  captor  is  jiliuilt.'ci! 

fVOL.  U.  E  E 


-__  _«,«  ,nr  Burp.  tuc  captor  a^ 

P«ying  costs,  because  he  is  n,«  in 

. .?  .?15'  '^>'  J"*"r  he  cniitlei 

there  IS  ,n  every  .nariiimc  coimi 
ofa.enio«ccn»idcr..b!c  ,«rst,n« 
ic  i-e»  ;.™„v^j  may  appeal  :  ,i« 
nire  wLk),  governs  tlic  court  of 
UW  tre-iiies  iubsisiing  wiih  Uu 
before  them. 

'  "  ff  no  appcaJ  is  ofTcrad.  it  1 
■*"'*"". "7  ">«  panics  ihcinsef 
IliH  manner  of  trial  and  ; 
enforced,  by  nwiiy  ireadcs 

' "  In  Ihi*  method,  all  capture* 
OrfcH  Dninin,  France,  mid  Spain 
In  ih.s  metKod.  by  co„n*  oYAd. 
w  ions  and  particular  treaties,  all , 
^<lged  of,  ,n  every  eoamry  of  Eur< 
be  man.fcstly  unjusi,  absurd,  and  i 
™  „         ""*  "'*  P^'nciplcs  which 

,™^'  '"'V"''*'"S  "'^  tlicmewu^j 
and  by  the  neutral  claimant,  up^^ 

F"e.    J*;*  captor  immediately,  un 
"P.  or  delivers  upon  oath,  lo  the 
papcn  found  on  boarxl  the  c^muK 
the  prep.-iraloty  examination*  of  tl,< 
capw«-<J  ,l„p  are  taken,  upon  a  se 

also  fon„,irdcd  to  the  registry  of  the 
X^.^^'-^'cdbytbAajIr^ 
R'J>a!  I-xchangc,  notifying  the  caw 
rcstod  to  ;,.,fK:ar  .,„d  sho«- ciu.se,  w 
tondrmne,!.     At  tbcexpiraimn  of  i 

K^'-'tL""*  «  "'«>  '««Jy  ford 
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,  torts,  and  inquiries  strictly  of  civil  cognisance,  independent 
fbdiigcrcnt  operations  and   contracts,  claims  and  sen'iccs, 

I  a  claim  lupponed  by  an  ailidaYlc  of  the  claimant,  nating  briefly  to 
•iBL,iuh<:l>clicvc»,ll>c  sbip-indxoiMlscUiinedbc!onK,iiii<J  thai  nuciicin^r 
Saay  rt:)il  or  intercut  in  l)icm.  Security  inuslbc  i^itcD  In  the  ■itiiouiituf 
ad&toanswer  ii>M!),  if  the  ca^c  should  appear  sogroa&ly  fraudulent 
in  of  the  claimant  as  tu  subject  bim  to  be  condcsnncd  therein. 
ttnot  hiis  nei^lcclcd  in  the  mcaniimc  to  lake  the  usual  stcp»  (but 
cldutn  happens,  m  he  is  strictly  enjoined  bulb  by  his  instructions, 
■the  Pti«  Act.  to  jirocfcd  iinmcttiuic-ly  to  adjudiaition),  a  prncca^ 
laicamst  him  on  the  upplicniiinn  iif  the  claimant's  proctor,  to  bfing 
tht  ship's  papers  iind  prvpiirittory  examinations,  and  to  proceed  in  ihc 

Mlwjr- 

|A»Mma  as  the  claim  is  given,  copies  of  the  ship's  papers  and  esatni- 

t  are  procurer!  from  the  registrj',  and  upon  tlic  return  of  the  monition 

crauM  may  be  heard.   It,  however,  setdmn  happens  (nvinj;  lo  thct,ie<ic 

Burcnf  bu^incs5.c>|icci.nllyiit  iheirommencrmeni  ofn  war)  that  cau^c§ 

I  possibly  be  prepared  for  hc'irini;  immediately  upon  Ihc  expiration  of 

time  for  the  return  of  the  monition  ;  in  that  case,  each  cause  must 

fily  take  its  regular  turn.    Correspondent  measures  must  be  taken 

tlheaeutral  master,  if  carried  Vfithin  the  juriidiction  of  a  Vicc-Adminilty 

1, 1)>  pving  a  claim  supported  by  his  ailidavit,  and  offering  a  security 

rcKi),  if  the  claim  ihould  be  pronounced  grHwly  fraudulent. 

'Ifihecbimanilxrdixxaiiiiticd  with  the  sentence,  ht^  proctor  cntcirs  an 

Im  the  rcjfistiy  of  tlie  coutt  »'hcrc  the  sentence  was  given,  or  before 

jDMMy  public  (which  rc-^ul.irly  should  be  entered  "ilhin  fourteen  days 

«t  the  scnlencci,  and  he  afterwards  applies  at  the  rcgistrj-  of  the  Lonls 

'Apjital  in  miic  causes,  which  is  held  at  the  same  place  as  thf  registry 

hiie  tli^Ii  Court  of  Admiralty,  for  an  instrument  called  an  inhibition,  and 

'labould  be  lalccn  out  within  three  months,  if  the  sentence  be  in  the 

I  Court  of  Admiralty,  and  within  nine  months  if  within  a  Vicc-Atlmi- 

>!tourt ;  but  may  t>e  taken  out  at  later  periods,  if  a  reasonable  catuie 

tbe  alleged  for  the  dela^-  that  has  intervened.    This  instrument  directs 

^"  :  nhou!  s««ence  is  appealed  from  to  proceed  no  furH»er  in  the 

directs  the  registrar  to  transmit  a  copy  of  all  the  proceedings  of 

courts  ;  and  it  directs  the  party  who  has  obtainetl  the  sentence 

before  thesuperiortribimaUo  answer  to  the  appeal.  Onapplymjj 

nhibition,  ^^ecuHty  is  given  on  the  part  of  the  appellant  to  the 

nntodwohundretl  pounds  to  answer  costs,  in  case  it  should  aptiear  10 

:  of  Appeal  tliat  lite  appeal  is  merelj'  vetatinus.    The  inhibition  is 

upon  the  judjje,  the  register,  and  the  adverse  parly  and  his 

j  by  showing  the  instrument  under  seaL  and  delivering  a  note  or 

(the  contents.     If  the  party  caniwt  be  lound,  and  the  proctor  will 

pi  the  ser^-icc,  ilie  initmmcnt  i*  to  be  »ened  vJii  tt  modui—^ax 

dng  it  to  the  door  nf  the  last  pL-ice  of  residence,  or  by  hanging 

-    ,__'  pillars  of  the  Knyal  tjtchanjje. 

^Thatpart  of  the  process  above  described,  which  is  to  be  executed 
*,inay  be  perfortned  by  any  person  to  whom  it  is  committed,  and 
pan  at  home  is  executed  by  the  officer  of  the  court,     A  ccrti- 
\  tlie  service  is  endorsed  upon  the  back  of  the  instrwment.  sworn 
sijrr<^^.Mc  of  Ihc  superior  court,  or  before  a  notary  public,  if  the 
•■we  is  ahroad. 

'  If  the  came  be  adjudged  in  the  Vice- Admiralty  Coitr-' 
iciiaj;  an  appeal  there,  10  procure  a  copy  of  the  pror  c  • 
HI  sends  over  to  his  correspondent  in   Ft    ' 
and  the  same  steps  arc  t.iken  to  | 
1 44  where  the  cause  has  been  adjudged  m  il^'-   m 
e  El 
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purely  maritime,  and  rights  and  duties  appertaining  in  aia- 
merce  and  navigation.  Princ  jurLsdiclion.  therefore,  a  4 
branch  of  Admiraltj*,  belongs  to  the  Federal  courts,  'Ilii 
obvious  upon  the  slightest  consideration,'  says  Story, 'llal 
co^isance  of  all  questions  of  prize,  made  under  the  aotbatis^ 
of  the  United  States,  ought  to  belong  exclusively  to  ilw  i* 
tional  courts.  How.  othcnvise,  can  the  legality  of  the  capture 
be  satisfactorily  ascertained,  or  deliberately  vindicaicd  ?  Il 
seems  not  only  a  natural,  but  a  necessary  appendage  to  Ai 
power  of  war,  and  nef;:i>liation  with  foreign  nations.  Itmuii 
otherwise  follow,  that  the  peace  of  the  whole  nation 


Admimll)'.     Hut  if  a  rop>- of  the  proceeding  cannoi  be  procund 
time,  an  inhibition  may  be  olitaiMrf  by  senilin};  <yrtr  a  copy  i»f 
mcni  of  appeal,  or  by  w-riiing  to  the  cnrrecpon^cat  ut  accenni  i 
time  and  «iih«tiincG  of  the  sentence. 

'  U  pen  .in  appeal,  fresh  evidence  mny  be  introduced,  if  dpcie  hcM 
Ihe  cause  Ihe  Lords  nf  .Appe.il  shnll  be  of  opinion  that  ibe  ca«e  i»  (^  •« 
doubt  as  that  fimhcr  proof  ought  tc  haii-c  been  ordered  by  ihe  cn«n  Up 
Further  proof  usually  rnnsitt*  of  aflidAvils  made  by  the  aSMrlc^  pi 
prictors  of  the  goods,  in  which  they  are  eninclimes  joined  by  tbeirclel 
and  others  acquainted  with  the  transaction,  and  •iih  the  real  propeiTi 
the  Koodft  clai.ned.  ,  In  corroboration  of  these,  .iflid.ivits  nui>  be  UMOC 
origind  correspondence,  duplicates  of  bills  of  lading,  iavotec*.  cone 
from  bookf,  &c.  These  papers  inurt  be  proved  by  the  aflidaviti  r>f  p(m 
wbo  can  ipcak  of  ihcir  autfienltcily  ;  and  if  copies  or  extracts,  tbp  »Im« 
be  a>Uated  and  certified  by  public  not.irics.  TItc  affidavtu  arc**" 
before  the  magislrates,  or  others  competent  to  adutrniftter  oath  is  d 
country  where  they  arc  made,  and  aulbctiiicatcd  by  a  cenificate  Iraall 
British  Consul. 

'The  degree  nf  proof  to  be  required  depends  upon  tbedcxirpof 
cion  and  doubl  that  belongs  to  the  case.  1  n  eaten  of  heavy  si 
ereat  importance,  the  court  may  order  uhat  iacaltcd  "  plea  and  pn 
u,  instead  of  admitting  aOidavits  and  documcata,  introduced  by  (lie 
only,  each  party  is  at  liberty  to  allege  in  rei^ulnr  pleadinjia  Kicb 
stances  as  may  tend  to  acquit  or  to  condemn  the  c.tpcure,  and  tn  eunl 
witnesses  in  support  of  the  allegation,  to  whom  the  adverse  party  bui|i  i 
minister  intcrrogatortn.  The  depositions  of  ihc  witttesscs  are  nta 
writing.  If  the  witnesiies  are  tn  be  examined  nbroad.  a  conunhsiaii  tw 
for  that  purpose ;  but  in  no  case  is  it  nc<x^'iary  for  iheni  to  coBCIi  £< 
land.    Theae  solemn  proceedings  arc  r>ot  often  rcsoned  in, 

'  Standing  commissions  may  be  sent  to  America,  for  the  K^ncnl  f 
pose  of  receiving  e\amin<ilions  of  witnesses  in  all  cases  ubeiT  (bt  cil 
may  lind  it  nccc^sar},  fiirtlic  purposes  ofjusiicc,  to  decree  an  mijcin  » 
conducted  in  ihiil  manner. 

■  With  respect  to  capttines  and  condemnations  at  Maninkw.  wWd 
the  subject*  nf  another  inquiry  contained  in  your  note,  «  '■  tin 

in  general,  ih.it  we  arc  not  informed  of  the  particul.tri<i-  ir*i 

condemnations  ;  but  as  wcknow  of  no  legal  court  ii'  '  \  nut/d 


lib    IH     r,i 


at  Martinico,  we  are  clearly  of  optciion  that  the  I* 

tbcire  must  be  tried  in  the   Higli  Court  of  Adnm 

claims  given  in  tlie  manner  above  deiK'ribed,  by  such  persouas) 

tt>emKcirc|  airgrievcd  t>y  the  said  capture^.' 
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lU  hazard  at  any  time,  by  the  misconduct  of  one  of  its 
crs.'    Tlie  District  courts  of  the  United  States,  as  courts 
\ Admira/fy.  arc  firisf<ouTts  as  well  33  instance  courts.  Their 
^juriadiclion,  however,  was  originally  much  questioned,  on 

:  ground  that  it  was  not  an  ordinary  inlierent  branch  of 
ldimra/{f  jurisdiction,  but  an  extraordinary  power,  requiring, 

1  in  England,  3  special  commission  on   the  breaking  out  of 

iT,  to  call  it  into  action.  This  question,  in  1794,  came  up 
iiitctly  to  the  Supreme  Court  of  the  United  States,  and  it  was 

cidtd  by  the  unanimous  opinion  of  the  judges.  '  that  every 
Httrict  court  of  the  United  States  possesses  all  the  powers  of 
I  court  of  Admiralty,  whether  considered  as  an  mstaace  or  a 

S(-court'    This  decision  was  re-affirmed  in  other  cases,  and 

ijurisdiction  chiimed  was  exprewly  sanctioned  by  the  Frize 
\(X  f£  June  26th.  1S12.    The  District  courts  of  the  United 
i  are  therefore /r/r/'-fourtj' <»/'  ,-lrf»«;rii/r)',  possessing  all    ■ 

I  powers  incident  to  their  character  as  such  under  the  law  (' 
illations.' 

J  9.  It  has  also  been  decided  by  the  Supreme  Court,  that 
ucttiitT  the  President  of  tlie  United  States,  nor  any  officer 

'  Conkling,  7>vd/u/j //r.,  p.  135  ;   Class  et  aL  v.  (he  sk>op  '  B«i&cy' 
I  al.,  3  D^IL  K.,  6. 
District  courts  tn  iheUait«4i  States  have  the  sam«  jurisdiction  in  phie    } 
s,ai»  exercised  by  the  Admiralty  couns  of  England.— 'Act  ofCon-    ) 
;  SepL  14,  1 7S9,  ».  9. 
pTii«  Cd»«,ihe  court  of  thnt   district  of  the  United  Slates,  into 
the  property  is  earned  and  proceeded  a^ninst,  has  Junsdiciion. 
re  tarrying  of  a  ve««l,  or  of  her  c.irgo,  »«ucd  on  ihc  high  sc^s  as 
Krikr,  into  any  particular  diirtrici,  without  institution  there  of  .iny 
ii^»  in  prixc,  cannot  affect  or  take  away  the  jurisdiction  over  the 
Si  llic  diittrict  of  jnotiicr  di&lricl,  in  which  the  proccedinj^  a);^'^^' 
rty  may  be  inilitutcd  utter  ibc  property  haa  been  carried  into 
M  district.— The  '  PcicrhofT,-  HUUih/.  Fr.  Cos.,  463. 
(^ton  cApturcd  as  priitc,  and  in  the  custody  ol  ihc  nursbal,  under  a 
I     'nai  froni  Uie  pnic-coun,  is  not  liable  to  be  proceeded  ,-igiiin»l  for  the 
(iBtcnui  revenue  tax,  while  in  his  custody. — The  '  Victory,'  =  Upragiic, 

A  vewel  was  chased  at  sea  while  altcmpting  to  break  blockade,  and 
^  <lrYven  on  shore  in  the  enemy's  lerritory,  and  then  captured  with  her 
I  ^^^-  u>d  was  wrecked  after  capture.  Held,  that  a  pan  of  her  cargo, 
I  •twh  Kas  brought  inio  a  disinci  of  the  U  niicd  States,  might  be  condcmrKd 
tfj  l"U(  of  war  by  ihc  District  court— The  '  I'cvcnsy/  Jilatih/.  I'r.  Cuj., 

^2}>t  otictn  and  crew  of  «  pnie,  in  case  of  condemnation,  arc  not 
1  lo  «r3£es  fitim  ihc  price  piopcny.     Where  a  priic  is  cnndemncd, 
icrs  and  crew  who  ^ic  sent  in  as  witnesses  in  pwsuancc  uf  the  law 
MIS,  arc  not  crttitlcd  to  witness  fees  or  compensation  for  their  occcs* 
'  ^emuo,  from  out  of  the  pnic  propcny, — The  '  LiUa,'  3  Sprajpttj 
>  *Vi  tbe '  Britannia,'  J^d.^  J15. 
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acting  under  his  authority,  can  giveprixe  jurisdictianwco 
not  deriving  their  authority  from  the  constitution  w  liwi 
the  United  Stales.  The  alcalde  of  Monterey,  a  pottofMeJ 
in  the  possession  and  military  occupation  of  tlic  Unild^ 
as  conquered  territory,  waa  appointed  by  llic  governor  of  * 
(bmia  as  a  judge  of  Admiralty  with  prize  jurisdiction, aiul 
appointment  was  ratified  by  the  Fresidcnt,  on  the  groind 
priie  crews  could  not  be  spared  from  the  squadron  to  I 
captured  vessels  into  a  port  of  the  United  States.  Tbe 
preme  Court  held  that  such  a  court  could  not  decide  ufM 
rights  of  the  United  States,  or  of  individuals,  in  priie  ( 
nor  administer  the  laws  of  nations  ;  that  its  sentence  of 
demnution  was  a  mere  nullity,  and  coutd  have  no  effect, 
the  rights  of  any  party.'  A 

I  la  Having  shown  that  the  prize-court  of  the" 
country  has  exclusive  juri^liction  of  the  question  of  pr 
no  prize,  and  tliat  no  mere  municipal  court  can  exercise 
jurisdiction,  unless  it  is  especially  conferred  by  tlic  constii 
or  local  laws  of  the  State  to  which  it.belongs.  wc  new 
to  the  inquir)',  where  such  court  may  stt  or  exercise  Itsaatl 
Wc  have  already  seen  tliat  the  prize-court  of  an  ally* 
condemn  ;  but  may  not  the  prize-court  of  the  captor  sit 
territory  of  an  ally  ?  The  objections  made  to  the  juria 
of  an  ally's  court  do  not  apply  to  a  court  belonging 
countiy  of  the  captor  sitting  in  an  ally's  territory,  t 
Chancellor  Kent  say;:,  that  such  court,  so  sitting,  may  la 
condemn.  It  ha5  also  hciin  held  by  the  English  court 
a  prize  carried  into  a  State  in  alliance  with  the  captors, 
war  with  the  country  to  which  tlic  raptured  vcssc!  tM 
or  into  the  country  of  the  captors,  may  be  legally  contf 
there  by  a  consul  belonging  to  the  nation  of  the  capto 
was  at  one  time  supposed,  that  tlie  authority  of  the  'Flad 
was  against  the  legality  of  such  a  condemnation,  b 
William  Scott  subsequently  pointed  out  and  explain 
distinction.'  jfl 

S  1 1.  -But  a  prize-court  of  the  captors  cannot  sitlffi 

'  Jecker  tt  aL  v.  MotnecimcT.  13  /Amvin/  ^.,  498. 

'  Keiit,  CtriH.  on  Am.  Znai,  vol  vi.  p.  103  ;  the  '  FI»d  0)«n,' 
135;  the '  Christopher,' 2 /"tf*.,  209  ;  ihc  '  Harmony.' tttcMdeb^ 
the  'Betsey  Knigcr,'  2  fiok,  210.  noic;  Oddy  v.  liovill,  3  £*i 
Whcclwrighii'.  Oepcysicr,  1  J^kHs.  R.,  471  :  i'i»lo)-c  et 
J*ritts,  tit  8. 
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bal  tcnilory,  nor  can  its  authority  be  delegated  to  any  tribunal 
in  neutral  territory.  The  rcasun  of  lius  rule  is  obvious. 
leniiBl  ports  are  not  intended  to  be  auxiliary  to  the  opera- 
of  the  belligerents,  and  it  is  not  only  improiwr  but  dan- 
to  nuke  them  Uie  theatre  of  hostile  pnjcecdings,  A 
of  condemnation  by  a  belligerent  prize-court  in  a 
•ttttril  port  is.  therefore,  considered  insufficient  to  transfer  the 
<niriK'»hip  of  vessels  or  goodscaptured  in  war,  and  carried  into 
R>ch  port  for  adjudication.  This  question  was  iirst  decided 
by  the  Supreme  Court  of  the  United  States  in  1794,  and  in 
1799  it  was  re-examined  and  discussed  at  much  length  by  Sir 
Williiin  Scott,  who  decided  that  an  enemy's  prize-courtj  in 
nnilnl  territory,  could  not  lawfully  condemn.' 

1 12.  The  objections  made  to  the  establishment  of  a  prize- 
court  in  neutral  territory  would  not  apply  to  conquered  terri- 
lorj'  in  tlic  possession  and  militarj-  occupation  of  the  captors. 
Such  icrritory  is  de facto  within  the  jurisdiction  oi  the  con- 
^ror,  and  a  condemnation  regularly  made  by  a  prize-court 
ally  established  in  such  conquered  territory  would  not  be 
aside  for  that  reason  alone.  The  Ugalify  of  the  court  may, 
',  be  a  question  of  some  difficulty,  and  must  be  detcr- 
iDed  by  tlie  constitution  and  local  laws  of  Uie  captor's  coun- 
It  will,  hereafter,  be  ahown  that,  in  thi&  respect,  the  laws 
different  countries  arc  vcrydiflfcrcnt  ;  that  the  lan's  of  Great 
instantly  extend  over  conquered  territory  ;  but,  that 
in  tlu:  military  occupation  of  the  United  States  is  not 
part  of  the  Federal  union  ;  that  when  the  conquest  is  con- 
rmcd.  the  inhabitants  of  such  territory  become  entitled  to 

*  Olu*  et  at  v.  tbe  tlooi) '  Betsey '  et  aL,  5  Az//.  R.,  6 ;  die  *  Heniick 
iMaria,'  4  Hoh.,  4.5.  „_ 

Tile  prlre-coun  of  a  belligerent  cnnnot  exeiciee  jurisdiction,  in  a  neuinU 
•"Bry.— The  *  Flad  Oyen,'  l  Rob.,  135. 
^  it  can,  in  tbe  country  of  a  belligerent  ally.— Oddy  v.  Bovill,  1  East.,  , 

Covts  of  neutral  governinenls  have  no  right  tu  try  the  phies  taken  t>j» 
■  ships,  ptiblii:  m  j)riv.-itr,  »(  ^inntber.  Simibrly,  the  liberty  of  1,  belli- 
*ttlloieU  priJte*  m  a  n«uir;il  lerritoryU  nut  a  perfect  right,  but  nibject 
{be  mulauon  of  the  neuD^  goveronient.— tindlay  v.  tbe '  Wtlliun,' 
«.  Adwt.,  13. 
_  The  stnicnte  of  2  court  of  Adniiialty,  sitting  undtr  a  comniit.«ion 
*^  a  beiligcreni  ponrr,  in  a  ntvlrai  country,  wtU  not  be  recognised  in 
Aritiib  eouTlc.  ?'or  this  purpose  a  rvcutral  country  will  tie  one  in 
cii.  ilttunigh  the  formv  i>f  an  independent  neutral  government  are  {ire- 
«a,  ibe  twlhgerent  possesses  the  real  sovereignty. — Donaldson  v. 
,  I  Camp.,  4:9;  Smith  v.  Surhi^e,  4  f/^.,  3j. 
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the  rights,  privilqjcs,  and  immumliea  guaranteed  hy' 
stitiition.  but  that  the  action  of  Congress  is  requisite' 
the  general  laws  of  the  United  States  over  territory,, 
after  cession  or  confirmation  of  conquest.  It  has  already 
shown  that  neither  the  executive  nor  military  authorili 
the  United  States  have  power  to  establish  prize-courts  in 
qucrcd  territory  to  administer  tile  law  of  nations.  Bgj 
different  with  Great  Britain  ;  for,  as  tlie  limits  of  tlwH 
arc  extended,  ipso  facto,  hy  the  conquest,  and  as  the  coo^ 
territory  becomes  instantly  a  dominion  of  the  crown,  the' 
who  issues  prixe  commissions  of  his  own  authority, 
courts  there  for  the  cxcrd<ic  of  such  jurisdiction.  In  I 
of  the  island  of  Heligoland,  which  had  been  taken 
of  by  Ilritish  forces,  but  had  not  been  coniirmcd 
Britain  by  a  treaty  of  peace.  Sir  William  Scott  rcraa 
might  have  erected  a  court  there,  for  the  exercise  of 
jurisdiction ;  and,  if  it  did  not,  I  presume  it  refrained  im 
doing-  because  it  was  not  thought  that  the  public  con^fl 
required  it.  The  enemy  certainly  had  no  right  to  si]nl 
court  of  that  kind  should  not  be  tliere  erected.' ' 

S  13.  The  ordinary  prize  jurisdiction  of  the  Adniinltj 
tends  to  all  captures  in  war  made  on  the  high  seas ;  to  opl 
made  in  foreign  ports  and  harbours  ;  to  captures  made  on 
by  navat  forces  ;  to  surrenders  made  to  naval  forces  »lMI 
acting  conjointly  with  land  forces  ;  to  captures  madciaij 
creeks,  ports,  and  harbours  of  tlic  captor's  own  co* 
time  of  war,  and  to  seizures,  reprisals,  and  cmbargc 
ticipation  of  war.  It  also  extends  to  all  ransom 
captures  ;  to  money  received  as  a  ransom,  or  commntatii 
a  capitulation  to  naval  forces,  alone  or  jointly  with  land  fo 
in  fine,  to  all  uses  of  maritime  capture  arising  jmre 
to  all  matters  incidental  thereto.  Frizc-courta  also 
elusive  jurisdiction  and  an  enlai^ed  discretion,  »s  to 
offreight,  damages,  espense*,  and  costs,  and  as  to 
personal  injuries,  ill-treatments,  and  abuse  of  power.  < 
with  maritime  captures  dejurebeUi,  and  they  frequently^ 
laige  and  liberal  damages  in  such  cases.  This  rule  rrsis 
the  ground  that  where  tlie  prize-court  has  tlic  sole  and  c 
sive  jurisdiction  of  the  original  matter,  it  ought  alflo  to 

'  Jeeker  ci  al.  v.  Montgomciy,  \\}iavard  R^  Jt;  ;  Cm*  c( 
Hsrrison,  16  Htnuard  R.,  i6s  !  the  *  Flotloa,'  I  Dod,  R.,  452. 


risdiction  of  all  its  consequence^  and  of  cvcT^'thing 
ilytnctdcntai  thereto.    It  is,  therefore,  held  in  England 

courts  of  Common  Law  can  have  no  jurisdiction  at  all 
incidental  questions,  and  this   doctrine  has  been  rc- 

by  the  courts  of  the  United  States.  Indeed,  so  far  as 
s  have  been  decided  by  the  Federal  courts  of  the  United 
hey  have  claimed  and  exercised  a  jurisdiction  equally 
E  and  extensive  as  the  prize-courts  of  Great  Britain. 
s  of  recapture  arc  held  to  be  ca»c3  of  pnr.c.  and  arc  to 
jcdcd  with  as  such.  It  is  understood  in  England  that 
niralty,  merely  by  its  own  inherent  powers,  never 
t  jurisdiction  of  captures,  or  seizures  as  prize,  made  on 
tbout  the  co-opcrration  of  naval  force.';.    Such  were  the 

Lord  MAn.sficld,  and  his  opinion  on  this  point  was 

by  Sir  William  Scott.  As  before  remarked,  we  know 
xision  by  the  courts  of  the  United  States  bearing 
upon  the  question  ;  in  the  case  of  the  '  Emulous,'  al- 
h<  court  gave  no  opinion  as  to  the  right  of  the  Ad- 
lo  take  cognisance  of  mere  captures  made  on  the  land, 
ely  by  land  forces,  yet  it  was  declared  to  be  very 
It  its  jurisdiction  was  not  confined  to  captures  a/  sm, 
t^ourts  do  not.  in  general,  take  jurisdiction  of  qucs- 

mere  doofy.  If.  however,  the  jurisdiction  of  a  prizc- 
s  once  attached,  that  is.  if  the  capture  be  such  as  to 
within  the  jurisdiction  of  the  Admiralty,  the  process  of 
!-court  will  follow  the  goods  on  shore,  and  its  jurisdic- 

conttnues  not  only  over  the  capture,  but  also  over  all 
s  incident  to  it.  So,  also,  if  the  prize  should  be  un- 
ibly  carried  into  a  foreign  port  and  there  given  up  by 
ors  on  security,  in  this  respect  the  prize-court  holds 
jurisdiction  than  the  instance  court ;  for  in  cases  of 
td  derelict,  if  the  goods  arc  once  on  sliore  or  landed, 
isance  of  the  common  law  attaches,' 

',  Cam.  ait  ^tm.  Law,  v6L  i.  p.  35,  j  3;S  ;  the  '  Emulouft,'  I 
,  J63  :  I'hilliinwe,  On  int.  La»,ini.  \\u  \^  116,  ct  se<i.  j  Elpliin- 
ledrecehund,  Kna^^R.^  316. 

f*!  property  caf>iur«d  by  a  public' veuel,  in  an  enemy's  part, 
it  was,  when  teiwd,  stored  in  a  wirebouse  on  land  near  ibc 
iheld,  under  th«  ficts,  to  be  lawful  prize. — 'Twelve  hundred  and 

l,»i:sof  Rkc.'i'/fTA'A/  Pr.  fa/.,  an, 

>  k£ul  gTuund  uf  objection,  to  ibc  jurisdiction  of  a  pnic-coiirt^ 
msl  WAV  nvidc  otil  of  its  irrritoriAl  aiitiiorily.  Ufi--'  *li'?i>— 
,  and  by  the  municipal  Inw  of  the  United  .Sl4tcs,  li 

I,  wheo  tbc  subject  matter  of  suit  it  pnic  of  war,  w  tiL  j . 
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I  14,  The  next  question  for  consideration,  is  the 
of  the  captured  property.     If  it  be  carried  into  a  port  of  I 
captor's  country,  there  can  be  no  doubt  respecting  the  juris 
lionof  the  prize-court  of  the  same  country.   But  what  p.-miciili 
tribunal  of  that  country'  shall  exercise  the  prize  jurisidtctii 
of  a  particular  case,  vr\l\  depend,  of  course,  upon  the 
laws  under  which  such  tribunals  are  organised,  and  thdri 
spcctive  jurisdictions   are   assigned   and    limited.       This 
entirely  a  question  of  local  law.     .So,  also,  if  the  cap 
property  is  carried  into  a  pt;rt  of  the  captor's  co-bellij 
it  may  be  adjudicated  by  a  properly  constituted  prise  tril 
of  the  captor's  countrj* ;  for,  although  the  government  of  1 
ally  cannot  itself  condemn,  there  is  nothing  to  pre\*cBt 
from  permitting  the  exercise  of  that  6nat  iict  of  hostilityi 
the  part  of  its  co-belligerent,  the  condemnation  of  pr 
captured  in  a  common  war.     "There  is  a  common  intei 
says  Whealon.  •  between  the  two  governments,  and  both 
be  presumed   to  authorise  any  measures  conducing  to 
effect  to  their  arms,  and  to  consider  each  other's  ports 
mutually  subservient    Such   an   adjudication  is.  t): 
^-j  ^sufficient  in  regard  to  property  taken  in   the  course  of 
operations  of  a  common  war.'     It  was  at  one  time  su[ 
that  a  pri)!e>court,  though  sitting  in  the  country  of  its 
sovereign,  or  of  his  ally,  had  no  jurisdiction  over  prizes  Iji 
in  a  neutral  port.     Sir  William  Scott  admitted  that,  on  ; 
ciplc,  the  exercise  of  such  jurisdiction  was  irregular,  as 
court  wanted  that  possession  which  was  deemed  essential 
a    proceeding  in  retn ;  but  he  considered  that  the  Er 
Admiralty  had  gone  too  far  in  its  practice,  to  be  recaUcd| 
the  original  principle.     Sir  William   Grant,  in  deliwring 
judgment  of  the  Court  of  Appe.ils,  in  the  same  case,  exj 

to  the  locality  of  the  arrest  or  cnuie  of  aclioo,  and  it  ts  vnitnponanl  I 
ifucshon  of  pmc  or  no  prixc,  whether  the  capCurinj;  land  and  Kafottf 
in  conjiindiori,  tw  KpiLriilcIy. — 13  Slut,  ai  iL,  7W  ;  12  M«/.,  3I9;1 
hundred  and  cighly-ino  Italeti  of  Cottmi,'  Hlatckf.  Pr.  Ctu.,  ya. 

SIav«>  cannoc  be  libelled  as  priic,  under  the  United  Stales  . 
June  26,  1813,  nor  will  the  DiUrict  court  consider  ihcm  as  priwi 
war.  UiciidispostioQ  being  exclusively  a  question  of  State  policy- wilhC 
the  )udiciary  cannot  intcncrc. — See  '  Almeida '  v.  Certain  j>laTcii,  fi 
/.atf,  3  .V.  S'.,4^g. 

Jiooks  intended  for  a  public  library  wtB  not  be  conltftcatnl  is  a  | 
court,— The  '.Amclij.'a  /'A//., 4,17. 

For  example  of  ihc  condcmnalioa  nf  an  enemy's  vc&scli  ia  the  : 
service  of  tlie  enemy  as  a  gunboat,  see  the  '  Ellb/  Blatchf.  Pr.  C«t.,  \ 
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i:  *amc  opinion,  and  the  English  rule  is  now  considered  ai' 
mitivcly  settled.     The  Supreme  Court  of  llic  United  States . 
followed  the  English  rule,  and  has  held  valid  the  con* 
larion,   bj*  a  belUprcrent  court,  of  prices  carried  into  a 
itral  port  and  renwining  there,  the  practice  being  justifiaWe 
on  the  ground  of  convenience  to  tielligerents,  as  well  as  neu- 
trals ;  and  though  the  prize  was,  in  fact,  within  neutral  terri- 
tory, it  was  still  to  be  deemed    under  the  control,  or  stih 
■Mff/d/ir.  of  the  captor,  whose  possession  is  considered  as  Uiat 
W  his  sovereign.     It  may,  also,  be  remarked,  that  the  rule 
pfaus  established  by  the  highest  courts  of  England  and  the 
C'tiitol  States,  is  sanctioned  by  the  practice  of  France,  Spaiiy 
and  Holland.     But  several  Krench  publicists  deny  its  legality. 
For  titc  same  reason  that  a  prize-court  of  the  captor  may  con- 
demn captured  property  while   in  a  neutral  port,  it  may  con- 
demn such   property  situate  in   any  foreign   port,  which  is  in 
l^  military  possc^^on  of  the  captor.     '  As  a  general  rule,' 
»)■"  Chief  Justice    Taney,  delivering  U»e  opinion   of  the 
upretiie  Court,  'it  is  the  duty  of  the  captor  to  bring  it 
ithin  the  jurisdiction  of  the  prize-court  of  the  nation  to  which 
bdoogs,  and  to  institute  proceedings  to  have  it  condemned. 
Ws  is  required  by  tlie  Act  of  Congress,  in  cases  of  capture  by 
lips  of  war   of  the   United  Slates  ;    and  this  Act  merely 
■forces  the  performance  of  a  duty  imposed  upon  the  captor 
y  the  law  of  nations,  which,  in  all  civilised  countries,  secures 
'  tbe  captured  a  trial  in  a  court  of  competent  jurisdiction, 
(fore  he  ««n  be  finally  deprived  of  his  property.    But  there 
E  cases  where,  from  existing  circumstance?;,  the  captor  may 
excused  from  the  performance  of  thU  duty,  and  may  sell, 
othcnme  dispose  of,  the  propert)',  before  condemnation. 
kI  where  the  commander  of  a  national  ship  cannot,  without 
kkcning  inconveniently  tlic  force  under  his  command,  spare 
afficient  prize  crew  to  man  the  captured  vessel,  or  where 
i  orders  of  his  government  prohibit  him  from  doing  so,  he 
y  lawfully  sell  or  otherwise  dispose  of  the  captured  pro- 
ty  in  a  fbre^  country,  and  may  afterwards  proceed  to 
udication  In  a  court  of  the  United  States.' ' 

<  Wbcalon,  //«/,  /-aw  0/  JValiitm,  p.  jji  ;  tecker  el  al.  v.  Mont- 
loy,  1^  Hevrard  H.,  $16  :  (Ivtf  '  Peacock/  4  Ko^.,  185  ;  Hudson  v. 
sucr,  4  Crwu4.  ^.,  393 ;  Williams  et  aL  v.  Armoyd,  7  Craiuh.  ft., 
t  ite  *  Anbella  and  Madeira,'  2  GaUis.  R.,  36S  ;  the  '  Henhc  and 
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I  15,  The  sentence  of  a  competent  priie-wun  rf 
caplor'fi  country  is  conclusive  upon  the  question  of  prepd^ 
in  tlic  captured  thing  ;  it  forecloses  all  conlrovcrsj'  lepoWi 
tlie  validity  of  the  capture,  as  between  the  dairaanls  and tbi 
captors  of  those  claiming  under  them,  and  terminaha  ^ 
ordinary  judicial  inquiry  upon  the  subject  matter.  Thcca{W 
cannot  be  held  responsible  in  the  court  of  any  other  caonB] 
nor  can  the  question  of  the  ownership  of  the  captutrijfl 
periy  be  made  a  matter  of  judicial  investigation  when  od 
decided  by  a  comijetent  prize-court.  A  conlrarj*  nilc  iBoj 
ing  the  prize-courts  of  one  country  to  review  and  reventi 
decisions  of  llie  prize-courts  of  another  country,  would  Icadi 
great  irregularities  and  endless  disputes  and  litigation.  1 
competency  of  the  court  and  its  jurisdiction  may,  hott-ever, 
will  be  !<hown  hereafter,  be  made  thesubject  of  judicial  inqoi 

I  t6.  '  Where  the  responsibility  of  tlie  captor  ceases,'  » 


f 


%      Maria,'  6  Rt/i.,  ijS,  note ;  the  '  l^alcon,'  6  /fei.,  198 ;  *  U  Dame  CAfl 
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It  ia  fully  vrilhin  Uic  u&okc  of  the  prixe-cotirls  tocnlcrtain  and  vn 
their  jiiriftdi'ciiwn  over  iini[>eily  caplLied  on  board  a  vessel,  without  ui 
chc  vcs.scl  itxcU  btuuK'"  ■^■il'i"  thcii'  cognisance  In  luany  casct,tb 
indispva&abic,  as  in  the  case  of  cncniy's  propcity  captured  la  i  a« 
vessel,  01  when  the  enemy's  vessel  has  been  tlcsintycd  in  captum— 
'  Edward  ikimaid,'  Dlaich/.  Pr,  Cos.,  I3y 

A  piue-court  may  tnkc  judicial  co^nis*ncc  of  a  capture,  without  •{ 
time  hiiving  the  prite  within  its  icmionuJ  jun:}diction,  und  widiwl 
bcinj;  brought  tliere,  duriii]^  ttie  pendeucy  uf  the  suet. — Ihc  'Zvti 
Jf/MiA/.  Pr.  Cat.,  1 75. 

The  possession  of  the  captors  m  a  neutral  port,  is  the  posscMM 
their  sovcragn,  and  gives  jurisdiclion  10  his  courts. — Hudson  v.  Cvci 
4  L'nuuJi,,  393.  The  juriMJiction  of  the  courts  of  Fnincc  a>  (o  scin 
b  «t<V  confined  to  aciiurcn  tnadc  witliin  twii  lc;iKues  of  the  cOitSt. — Jhi 

Vt^tivi  pfiiJiur  rircumsian<fi,  the  EngUsli  prixe-court  will  condcl 

priic,  wliicli  hoslicen  taken  into  and  lies  111  a  iieutial  port,  and  allow 

be  >uld  ilitic— The  '  Tulkii,'  ^psHis'  i'rise  Casti,  57. 

^  The  rig^htof  adjudicaiing,  on  oU  captures  and  questions  of  ptiwibch 

:   cxdttsivcly  to  the  courts  of  tlic  captor»  country  ;  but  it  is  uu  exccptili 

'    the  general  rule  that,  where  ilit  Ciiptured  vc»»el  is  bfoti^lit,  m  roluntl 

(comes  in/m  pr^tidia  of  a  ncuir&l  puucr,  lliat  ]>vvkcr  hA^  a  ni:bt  to  in) 
whether  its  uwn  ncutmliiy  has  been  violated  by  the  cruiser  wlucb  li 
the  capture,  and  if  such  violation  has  been  committed,  it  is  id  duivU 
to  rcsKiic  lo  the  ori|niUll  owner  property  captured  by  cruisers,  lUq 
equipped  in  its  ports. — The  '  EstrcUa.'  4  iVhoU..  398.  fl| 

V  _  -    '  Dallui,  R^p^rloirTtVtrb.  I'risfs  Mwrilimes,  §  7.  ^H 

\i  Althuuith  the  de<:ision  of  .1  foreign  priie-coun  must  be  receivfln 
dcRcc,sti!l  it  may  be  exaitiincd,  in  lee  wheihci  the  fact,  in  proof  of  * 
it  is  adduced,  was  clcirly  and  certainly  found  by  the  court  thai  gan 
and  it  is  for  the  court  of  that  nation,  in  which  the  dcci&ion  of  the  bl 
court  is  quoted,  to  ascertain  what  facts  were  so  found,  without  iaqiil 
into  die  legal  ralidtij-  c^tfae  grounds  of  the  judgincnL— Hobbi'.FICB 


rbcaton, '  that  of  the  State  begins.  It  is  responsible  to 
States  for  the  acts  of  the  captors  unJcr  its  commission, 
moment  these  acts  are  confirmed  by  the  definitive  scn- 
ii'^ji  [■  of  the  tribiinals  which  it  has  appointed  to  determine 
li'  vdlidity  of  captures  in  war."  The  sentence  of  the  judge 
i»  conclusive  against  the  subjects  of  the  State,  but  it  cannot 
fiivr  tlic  same  controlling  cflicicncy  toward  the  :*ubjcct.s  of  a 
I  'I  i,;ii  State.  It  prevents  any  further  judicial  in(iuir>'  into 
the  subject  matter,  but  it  docs  not  prevent  the  foreign  State 
m  Jcmanding  indemnity  for  the  property  of  its  subjects, 
bich  may  h.-ive  been  unlawfully  condemned  by  the  prize- 
ufanothernation.  'The  institution  of  these  tribunals, 
far  from  exempting,  or  being  intended  to  exempt  the 
cign  of  the  belligerent  nations  from  responsibility  for  the 
of  his  commissioned  cruisers,  is  designed  to  ascertain  and 
tfut  responsibility.  Those  cruisers  are  responsible  only 
ibc  sovereigns  whose  commissions  they  bear.  So  lonjj  as 
arc  regularly  made  upon  apparent  grounds  of  just 
ipidon,  and  followed  by  prompt  adjudication  in  the  usual 
lodc,  and  until  the  acts  of  the  captors  are  confirmed  by  the 
ign  in  the  sentences  of  the  tribunals  appninted  by  him 
adjudicate  in  mattcm  of  prize,  the  neutral  has  no  ground/ 

i^'wyf.  (1865).  406.     S^r  also  Hugt*csi'.  Cornelius,  3  .VAim-..  sji :  Doe 
'■Oknr.iSm,  L.C..  654:  Opyerf.  Aguilar.  7  T.  ^..681  :  ami  Unnald- 
1 V.  Thompson.  1  C»mf>..  419. 

Tlip  wntrncc  of  a  foreign  court  of  AdmiraUy,  is  evidence  only  of  what 
[P!*tively  and  swcificiilly  nffimw  in  the  adjudicative  p.itl  of  it,  imK  what 
'"J"  Iw  gTithercd  frciin  it  liy  way  of  inference. — KiiJier  v.  Ogle.  I  Camp., 
^Cbristic  V.  Secreian,  S  T.  ft.,  r^i. 

rforc.  a  condetnnaiion  of  a  vessel  for  aticmpcint;  10  violate  a 

e.  is  not  conclusive,  unless  it  appear  on  the  face  of  the  senttnrc, 

frinn  doubt,  whether  the  sruuiid  of  condemnation  be  a  just  one  by  the 

'  ctr  naif.n*.  or  merely  by  the  mtimripal  ir^tilaiitws  of  Ihc  condemning 

"*t»y._p«lK]eish  w.  Hi>i'lg<i>n.  7  Rin^.,  49;. 

-H  Bnnanli  v.  Motieui  (3  Dim^l.  A.,  581),  an  action  on  a  Mkliijr  of  in- 
^*e.  It  was  held  by  Lord  Mansfield,  that  .1  condemnation  Dy  a  foreign 
t  of  Admifnity  is  not  conclusive  evidence  that  the  ship  w.is  no*  nttitral, 
^«  It  appc-ir  that  ihe  cord  cm  nation  went  ii|»ot»  that  ^^und.    The  aap- 
•<%  inciinvtniencc  and  onir'neniy  abmil  the  gmund  of  a  fnrciRn  sen- 
^HHXild  be  obviated,  if  furetgn  courts  would  say  in  their  sentence»— 
iTied  as  enemy'*  propeny.' 

rin^  I'.  Clayett  '3  B.  and  P.),  it  was  collected,  that  the  ground  of 

it)AA  »a*  the  ship  being  enemy's  propeity,  .ind  not  the  infnnge- 

r«rtmi-  positive  re(^lati«ns  of  ihc  forei^'n  country.     The  court  held 

nlct^ce.  conchisivc  r\-jd(mce  against  a  warranty  of  neutrality.      In 

V.  Henderson  C'^"'.  4991,  I'h*  House  of  Lord*  held,  that  a  foreign 

■djudRingaship,  f<>r  wtutever  cause, to  beenemyl  property, -vnu 

tiast  ittncutralir/. 
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1    of  complaint  and  wliat  he  suffers  U  the  inevitable  rc^::  ,1 

/    the    bcllit^crcnt    right    of    capture.      But   the   uioiucnt  (k 

I    decision  of  the  tribunal  of  the  last  resort  has  been  pconottiKd 

(supposing  it  not  to  be  warranted  by  the  facts  of  the  cm 

and  by  the  law  of  nations  applied  to  those  facts),  and  ^axct 

I   has  thus  been  6nally  denied,  the  capture  and  the  condca» 

'    tion  become  the  acts  of  the  State,  for  which  the  «cn-cid{iii 

\  res])DnsibIe  to  the  government  of  the  claimant'     Not  m)j 

t  may  a  State  demand  indemnity  for  the  property  of  iu  atiitn 

)  unlawfully  condemned  by  a  foreign  prize-court,  but.  if  rcJiwA 

it  may  resort  to  reprisals  or  even  to  war.     The  right  (H'rcdrnt 

in  this  case  rests  upon   the  same  grounds  as  the  rigteff 

redress  for  injuries  received,  and  a  denial  of  justice  jtawmi 

in.     This  principle  is  supported  by  the  authority  of  pnblid* 

Vand  by  historical  examples.     If  justice  is  not  done  to  tk 

other   claini.ints   by   the   pri?!c-courts  of   the  captors  »P 

Kutherforth,  'they  m.iy  apply  to  their  own  Stale  for  anmwlf, 

which  may,  consistently  with  the  law  of  nations,  give  then  a 

remedy,  either  by  solemn  war  or  reprisals.     In  order  to  6eiB' 

mine  when  their  right  to  apply  to  their  own  Stale  bcgim«t 

must  inquire  when  the  exclu-iive  right  of  the  other  Stilf  to 

judge  in  this  controversy  ends.    As  this  cxdusiwe  rijia  ■ 

notliing  else  but  the  right  of  the  State,  to  which  the  ctjitK 

belongs,  to  examine  into  the  conduct  of  its  member*  bdoic 

it  becomes  answerable  for  what  they  have  done,  such  exdr 

sivc  right  cannot  end  until  their  conduct  has  been  thonngb^ 

examined.     Natural   equity  will    not   allow   that    the  SOk 

should    be  answerable    for  their  act<i.  until    those  ads  itf 

examined   by  all    the  ways  which  the  State  has  »ppciatai 

for  this  purpose.     Since,  therefore,  it  is  usual  In  WMi^at 

countries  to  establish  not  only  inferior  courts  of  marine,  W 

likewise  superior  courts  of  review,  to  which  the  parties  anf 

appeal,  if  they  think  tliemselvcs  aggrieved   by  the  iofCffar 

courts,  the  subjects  of  a  neutral   State  can  have  00  riglrt  *» 

apply  to  their  own  State  for  a  remedy  against  an  efruoeo* 

sentence  of  an  infcrtor  court,  tilt  they  have  appeaJcd  to  thr 

superior  court,  or  to  the  several  superior  courts,  if  there  ire 

more  courts  of  this  sort  than  one.  and  till  tiie  sentence  im 

been  confirmed  in  alt  of  them.    For  these  courts  arc  90  mttr 

means  appointed  by  the  State,  to  which  the  captow  beloo^ 

to  examine  into  their  conduct ;  and,  till  their  conduct  b> 


OL  axil.  PRIZE-COURTS.  43 1 

been  examined  by  all  these  means,  the  State's  exclusive  right  ) 
of  judging  continues.     After  the  sentence  of  the  inferior  courts 
k«s  been  thus  confirmed,  the  foreign  claimants  may  apply  to    . 
flieir  own    State   for  a    remedy,    if    they   think   themselves 
igrieved  ;  but,  the  law  of  nations  will  not  entitle  them  to  a 
lemedy,  unless  they  have  been  actually  aggrieved.     When  the 
Batter  has  been  carried  thus  far,  the  two  States  become  the  .' 
parties  to  the  controversy.' ' 

1 17.  In  1753,  the  King  of  Prussia  undertook  to  set  up 
within  his  own  dominions  a  commisson  to  re-examine  the 
KDtences  pronounced  against  his  subjects  in  the  British  prize- 
courts  :  this  was  deemed  an  innovation  upon  the  settled 
Huge  of  nations.  But,  although  the  British  government 
isseited  the  proceedings  of  their  prize  tribunals  to  be  the  only 
legitimate  mode  of  determining  the  validity  of  captures  made 
in  war,  it  did  not  consider  these  proceedings  as  excluding  the 
demand  of  Prussia  for  redress  upon  the  government  itself 
The  King  even  resorted  to  reprisals,  by  stopping  the  interest 
ipon  a  loan  due  to  British  subjects,  and  secured  by  hypothe- 
cation upon  the  revenues  of  Silesia,  until  he  actually  obtained 
from  the  British  Government  an  indemnity  for  the  Prussian 
Kssels  unjustly  captured  and  condemned.  So,  also,  under  the  \ 
tre^of  1794,  between  the  United  States  and  Great  Britain, 
a  mixed  commission  was  appointed  to  determine  the  claim  of 
American  citizens,  arising  from  the  capture  of  their  property 
I^  British  cruisers  during  the  existing  war  with  France,  and 
»fiiD  and  satisfactory  indemnity  was  awarded  in  many  cases 
where  there  had  been  a  final  condemnation  by  courts  of  prize. 
Again,  in  the  negotiation  between  the  Danish  and  American 
governments  respecting  the  captures  of  American  vessels  by 
^Ik  cruisers  of  Denmark  during  the  war  between  that  power 
'wi  England,  it  was  admitted  that,  although  the  jurisdiction 
^  the  tribunals  of  the  capturing  nation  was  exclusive  and 
'^niplete,  and  had  the  effect  of  closing  for  ever  all  private 
controversy  between  the  captors  and  the  captured,  still,  the 
""African  government  might  demand  indemnity  for  unlawful 
^•^demnations.  The  demand  which  the  United  States  made 
uponthe  Danish  Government  was  not  for  a  judicial  reversal 
•^  the  sentences   pronounced    by   its    tribunals,  but   for  the  .- 

,    '  Wheaton,  EUm.  Int.  Law,  pt  iv.  ch.  ii.  5  16 ;  Rutherford,  Insliiutes, 
"^  ii  dL  ix.  §  19. 
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two  governments,  not  forfl 

tion  of  title  to  the  specific 
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nient  and  government  whctf 
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the  sentence  of  a  prize-coun, 
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with  the  laws  of  nations.  bJ| 

Jiisrcffarded.     If.  theref^^J 


.  xutt. 


PRlZE-COfRTS. 


433 


iubject  matter,  but  also  with  respect  to  the  authority  from 

bihi<h  it  has  emanated  ;  and  ir  the  jurisdiction  be  unautlio- 

rrom  cither  cause,  it  is  a  decisive  objection  to  the  sen- 


I  19.  Wc  have  already  pointed  out  tlic  distinction  between 
c-<ourt8  and  municipal  tribunals,  with  respect  to  their  con- 
Sltition  and  character.     The  same  distinction  exists  with  re- 
el to  the  laws  which  they  administer.     Prize-courts  arc  in  A 
vity  bound    to  regard    locnl   ordinances  and    municipal 
stations,  unless  they  are  sanctioned  by  the  law  of  nations, 
i,  if  such  ordinances  and  regulations  arc  in  contra^'cn- 
of  the  established   rules  of  international  jurisprudence, 
'•courts  must  either  violate  their  duty,  or  entirely  disrc- 
ihcm.     They  are  not  binding  on   the  pri«;-courts,  even 
!  Ibe  countrj-  by  which  they  a.re  issued.     The  stipulations  of 
tics,  however,  are  obligatory  upon  the  nations  which  have, 
into  them,  and  prize-courts  must  observe  them  in  ad- 
Bcating  between  subjects  or  citizens  of  the  contracting 
arties.     The  language  of  Sir  William  5>cott  in  delivering 
judgment  of  the  court  in  the  case  of  'The  Maria.'*  is 
Jiariy  just  and  appropriate.    "  In  forming  my  judgment 
Itnist  it  has  not  escaped  my  anxious  recollection  for  one 
amcnt,  what  it  is  that  the  duty  of  my  station  calls  from  mc ; 
ndy,  to  consider  myself  as  stationed  here,  not  to  deliver 
lional  and  shifting  opinions,  to  serve  present  purposes  of 
cular  national  interest,  but  to  administer,  with  indiffer- 
e,  that  justice  which  the  law  of  nations  holds  out.  without 
inction.  to  independent  States,  some  happening  10  be  ncu- 
Ijuidsomc  to  be  belligerent  The  seat  of  Judicial  authority 
indeed,  locally  Arrc,  in  the  belligerent  country,  according 
'iKc  known  law  and  practice  of  nations  ;  but  the  law  itself 
Ho  Itxaiity.     It  is  the  duty  of  the  person  who  sits  here,  to 
*trmine  this  question  exactly  as  he  would  determine  the 
ime  question,  if  sitting  at  Stockholm  ;  to  assert  no  prctcn- 
""^  on  tlie  part  of  Great  Britain,  which  he  would  not  allow 
Sweden  in  the  same  circumstances ;  and   to   impose  no/ 

'  PluIUpf,  On  jHiimifur,  vol,  ii.  pp.  680,  et  leq.  ;  .'\mir(>)nlj'.  Williams, 

'  j^Vi*.  ^.,  608 ;  ChemU  V.  TauiOM., 'i  Bitin.  R.,  220;  Siiel!  7'.  FotisKit. 

'*'«**.  JP.,  27 1  ;  BradllrMt  v.  Nep.  Ins.  Co.,  j  SumH.  R..  600 ;  Frinrj* 

LOcc«n  Ins.  Co.,  6  Covmk  X.,  404. ;  Cucullcr  v.  Lou.   Ins.  Co,  5  Afart 

'■  -^.i  4&1 :  Ocean  Ins.  Co.  v.  Francis,  z  tVend.  R.,  6$. 

•  I  /M.,  J40. 
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.  'duties  on  Sweden,  as  a  neutral  countrj*.  which  he  wout!  to 
admit  to  belong  to  Great  Britain,  in  the  same  character  l| 
therefore,  I  mistake  the  law  in  this  matter,  I  mbtaketla 
which  I  consider,  and  which  I  mean  should  be  considcrtd, 
universal  law  upon  the  question,'  In  speaking  of  tlwri(l 
of  a  prize-court  to  adjudicate  upon  maritime  c^itsic 
Rutherforth  remarks:  'The  right  which  it  exeiciMs,!!' 
civil  jurisdiction  ;  and  Uie  civil  law,  which  is  peculiar  to 
own  territory,  is  not  the  law  by  which  it  ought  to  pncn 
Neither  the  place  where  tlie  controversy  arose,  nortbeprtiE 
who  are  concerned  in  it.  are  subject  to  this  law.  Hw ««) 
law  by  which  this  controversy  can  be  determined,  ts  tht 
of  nature,  applied  to  the  collective  bodies  of  civil  KOflki 
that  is,  tke  law  of  tmhoni  ;  unless,  indeed,  there  haw  be 
any  particular  treaties  made  between  the  two  States,  toyrtk 
the  capturn  and  the  other  claimants  belong,  mutually  btodil 
them  to  depart  from  &uch  rights  as  the  law  of  nations 
otherwise  have  supported.  Where  such  treaties  have  ta 
made,  they  are  a  law  to  the  two  States,  as  far  as  thcj'  arti 
and  to  all  the  members  of  them  in  iheir  intercourse  wilA 
another.  The  State,  therefoFC,  to  which  the  captors  bdoo 
in  di:termining  what  might  or  what  might  not  be  \miiM, 
taken,  is  to  judge  by  these  particular  treaties,  and  by  the  I* 
V  of  nations  taken  togetlier.' 

J  20.  '  No  proceedings,"  says  Mr.  Justice  Stor>-,  'can 
more  unlike  than  those  in  the  courts  of  common  law  aad 
Admiralty.  In  prize-courts,  in  an  especial  manner,  the 
gations,  the  proofs,  and  the  proceedings,  are.  in  gcsen 
modelled  upon  the  civil  law,  with  such  additions  and  alien 
tions  as  the  practice  of  nations  and  the  rights  of  bdligcrai 
and  neutrals  unavoidably  impose.'  The  parties  in  a  prii 
case  arc,  tliercforc,  not  limited  in  their  rccovcr>-.  saumbt 
allegata  et  probata,  as  in  the  case  of  a  declaration  at  cooasia 
law;  but  the  court  having  jurisdiclton  over  the 
exerbi  its  authority  over  all  the  incidents,  and  will 
decree  as  the  circumstances  of  the  case  may  require 
the  first  hearing  of  the  cause,  orders  are  made  foe 
proof,  not  only  in  the  court  below,  but  also  in  the  a 
court.  Not  only  the  proceedings,  but  also  the  rulct  of 
dcnce,  arc,  in  many  respects,  different  from  those  of 


/ 
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of  the  captors,  but  also  upon  their  conduct  in  making 

capture,  and  subsequently,  and  not  unfrt:qut;ntly,  declare 

iforeiture  of  their  rights,  with  vindictive  damages.    Wc  sub- 

I  a  digest  of  some  of  the  decisions  of  the  Supreme  Court  of 

United  States  on   proceedings  in  prize  cases,  and   the 

Jes  and  liabilities  of  raptors.     In  prize  causes,  the  evidence  "■•. 

I  acquit  or  condemn,  must  come,  in  the  first  instance,  from     ' 

^papers  and  crew  of  the  captured  ship.     It  is  the  duty  of 

t  captors  to  bring  tlie  ships'  papers  into  the  registry  of  the 

:  court,  verify  them  on  oath,  and  to  have  the  cxamiiiH- 

of  the  principal  officers  and  seamen  of  the  captured 

dp  taken  on  the  standing  interrogatories,  and  not  vij>4  s*«/.' 

fit  B  exclusively  upon  these  papers  and  examinations  that  the 

Icause  is  tu  be  heard  in  the  first  instance.     If,  from  lliis  evi- 

[dencc.  the  property  clearly  appears  to  be  hostile  or  neutral, 

ination  or  restitution  immediately,  follows.     If  the  pm- 

appcars  to  be  doubtful,  or  the  ca.sc  suspicious,  further 

[poor  may  be  granted  according  to  the  rules  which  govern 

I  the  legal  discretion  of  the  court,  if  the  claimant  has  not  for- 

I  ieitfd  his  right  to  it  by  a  breach  of  good  faith.     The  Supreme 

I  Court  hears  the  cause,  in  the  first  instance,  upon  the  evidence 

trannnitted  from  the  Circuit  court,  and  decides  upon  that. 

Iwbciher  it  is  proper  to  allow  further   proof.     If  the   court 

bekw  has  denied  an  order  for  further  proof,  when  it  ought  to 

►  fcave  been  granted,  or  has  allowed  it,  when  it  ought  to  have 

^  been  denied,  and  the  objection  was  made  by  the  party,  and 

[^ipears  on  the  record,  the  appellate  court  can  administer  the 

f  proper  relief.     Where  the  national  cliaracter  does  not  dis- 

'  **"**!/  appear,  or  where  the  question  of  proprietary  interest 

*•  kfi  in  doubt,  further   proof  is   usually  ordered.     If  the 

J*rtics  have  had   the  benefit  of  plcnar>'  proof  in   the  court 

[Wo«,  an  order  for  further  proof  is  not  allowed  by  the  ap-  .'' 

'  Jqi^  Story  observes,  thm  the  standing  interrogailorieti  used  in  the 
"flwh  High  CotiTU  of  Admiralty  (i  Jfo6.  381)  Iiave  b««  drawn  up  with 

'  P'K  cm,  preci&ion.  and  accuracy,  and  are  an  excellent  model  for  other 
'"•"U  They  w«re  generally  adopted  during  the  war  of  1812,  by  the  I>i*- 
''^■M^Fs  in  the  United  States,  with  few  additions  and  scarcely  uiy 
"•niajoiiB. — (*■*.  -*</.  A".,  ajij*.,  note  ii.  p.  494, 

.    *  A  vestel,  under  Greelt  colours,  wax  cjiptiircd  In  ilie  offing  of  Odessa 
Ullfis;,  by  an  Ei^lish  ship  of  war,  while  aitetnpimg  to  enter  i!i  n   [i-i 
*oi  ticcUred  to  be  in  a  state  of  blockade.    A  cUiim  for  her  rt  !  n 

J*»(oiaided  on  Uie  necessity  ofhei  aiiemptingttiai  port,  by  reason 

I  "*l')' cofldition.     It  appealed  that  the  claimant  was  not  In  1 
**<Mr.  Further  proof  was  allow.-vd  by  the  English  pruc-eoun,  b 
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pellate  court,  except  under  very  special  circumstanca. 

tlicrr  is  reason  to  b«lit!ve  that  tlie  applicant  has  suppret* 
important  documentary  evidence,  or  that  the  parties  ba 
been  guilty  of  gross  fraud,  or  misconduct,  or  illegality.  f| 
thcr  proof  is  not  allowed.  Further  proof  by  the  clainW 
inconsistent  with  that  already  in  the  case,  is  refused.  Wbl 
an  order  for  further  proof  15  made,  and  a  party  ne^ccis 
comply  with  it,  courts  of  prize  are  in  the  habit  of  consideri 
such  negligence  as  fatal  to  hi.s  claim.  The  concealment 
spoli.ition  of  papers  by  an  enemy-master  carrj'ing  a  caj 
chiefly  hostile,  docs  not  thereby  preclude  a  neutral  claimi 
to  whom  no  fraud  is  imputable,  from  further  proof.  The* 
cum.stances  of  goods  being  found  on  board  an  enemy's  sll 
raises,  in  general,  a  legal  presumption  that  they  are  enenf 
properly,  and  the  onus probandi  tX  a  neutral  inter^t  restS! 
the  claimant.  Affidavits,  to  be  used  as  a  further  pooC  iq 
lie  taken  under  a  commi<ision.  Depositions  taken  on  furll 
proof,  in  one  prize  cause,  cannot  be  invoked  into  anotl 
Where  the  affidavits  produced  as  further  proof  are  posjtj 
but  thi:ir  credibility  impaired  by  the  non-productJon  of  Ictl 
mentioned  therein,  a  second  order  for  further  proof  will 
allowed  in  the  appellate  court.* 

claimant  and  the  capiors — the  one  to  prov«,  th*  other  (o  Hispravc, 
thfr  intention  to  enter  the  blockaded  pOTtnrr,se  from  '  imperiou^inda 
wlielmin^  necessity.'    I'hc  cUim  was  also  allowed  to  be  amended,  si 
to  shotv  who  wLft  the  rtftl  owner. — The  '  Panagia   Rbotnba,'  ]  ] 
A",  -v.,  aj. 

Both  parties  were  allowed  to  fcrve  further  proof,  »« <o  the  intentlM 
violate  Uockiide,  in  the  case  of  the  ■  Jine  Campbell,'  B!ai<kJ.  I'r,  t 
lOI.  1 

A  claimant  forfeits  the  right  to  ask  to  take  further  proof,  b)'  »B7jg 
concealments  previously  made  in  the  case — The  '  Crcv  Jnckei,'  5  Wi 

343-  J 

II  tft  the  ordinarf  course  of  priie-coBrts,  upon  an  ftrdcrforfiirtlierp 

especially  where  il  becomes  material  to  asccnain  tKccin:um^tftCTt4 

capture,  to  allow  the  attestations  of  llic  caplois  as  evidence  ;  for  ia  1 

I  case*,  the  fact  lies  n»  mtich  within  the  l(nov>lcd);<;  of  the  c^iptoK  as  thf  ( 

txired,  and  the  obieaion  of  interest  tcncnill)' applies  as  sirorglyiolbei 

parw  as  to  the  other.— The  '  Anne,  3  H'Mi/.,  435.  , 

It  is  enacted  by  a?  Sc  28  Vict.  c.  a;,  s.  21,  that  where,  oa  pioduoia 

the  prew.ir.Unry  ex.-un i  11  u (tons  and  ship  papers,  it  appears  to  the  c{ 

dtiublful  whether  the  c-ipturcd  ship  is  good   prize  or  not,  the  COW<» 

A:\tr:n  further  f riff/  \*i  be  adduced,  cither  by  aftid.ivit  or  bv  cxatjitna) 

of  wiiaestei;,  wiih  or  wiihout  pleading,  or  by  ptoduclioo  of'  fiuthrr  it 

icnts,  and  on  such  rurther  prt>of  bein^  adduced,  the  court  shxIJ  with 

^nvenient  tpecd  pinceed  to  adiudication. 

•  The  '  Dos  Hcmwnos,'  3  Wheal.  R.,  76  ;  the  *  Piearro,'  3  ffXa/. , 

227;  the  'Anoiiible  JsabcUa,'  6  Wiuat.  A,  1  ;  the  '  London  i'    " 
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I  2t.  A  vMscI  tibellcd  as  prize,  is  in   the  custody  of  law 

I  under  the  control  of  the  court.     The  prize-court  in  which 

Jings  were  instituted,  has  power  to  order  a  sale,  even 

cr  on  appeal ;  and  although  such  sale,  after  an  appeal,  is 

ilar,  this  irregularity  will  not  render  the  captors  liable  to 

'  the  amount  of  the  sales,  which  did  not  come  into  their 

ids,  but  were  under  the  control  of  the  court.     A  sale  made 

^orc  condemnation,  by  one  acting  under  the  possession  of 

captor,  does  not  divest  the  prize-court  of  its  jurisdiction, 

I  decide  the  question  of  prize,  and  the  :jub-iequcne  condemna- 

rclates  back  to  the  capture,  affirms  its  legality,  and  estab- 

be$  the  title  of  the  purchaser.     In  the   United  States  a 

mt  immediately  goes  to  the  marshal  to  take  possession 

wy,  X.,  37 1  ;  schooner  '  Adeline '  and  cargo,  9  Cr;in£fi.  Jf.,  244 ;  ihc 
fVeiiB,'  5  IVAtd/.  R.,  137  ;  die  '  Atalanta,'  5  lVh,:if.  /".,  433  ;  the  'For- 
1,'j  H'/t/a/.  /*.,  236;  Uic'Euphrdics,'  8  Craii^A.  ^.,385  ;  liic'Experi- 
it.'  4  Wheat.  H.,  84. 

Tlic  common  Iaw  doctrinc«,  as  w  the  competency  of  witneues,  are  not 
'Viblc  lo  prirc  proceeding*.  No  person  is  tncom^tenl  in  iIwm;  courts, 
d;  on  ibc  ^ound  of  interest.     His  teitimony  is  admissible,  subject 
> all  exceptions  as  lo  its  credibility. — The  '  Anne,'  3  IVAcai.,  435. 

The  nifc  duil  the  U'Stin>ony,  for  ihc  condcmnalion  of  a  p»iw:,  must  be 

niintil,  in  iJie  first  instance,  directly  Uom  documcals  or  Hitncsscs  found 

i  boml  (he  vc&sci  at  the  time  of  hci  sci^uic,  is  always  adhered  to,  unless 

'  ^ttOarf  reasons  arc  shovm  for  dcpartiag  &om   it  in  a    Danicular 

na.— The  'Zavalla,'  maichj.  Pr.  Coi.,  173;  ihc  'Jane  C.impbcll,' 

J 101. 

Wfccrc  all  the  persons  on  board  escaped  before  the  capture  of  a  vessel, 
^  the  capture  was  made  while  she  was  attempting  to  violatcabltickade, 
'  *»s  held  that,  upiin  salistactory  proof  that  the  vessel  and  caigo  were 
""nj^i  property,  a  decree  might  be  entered  against  ihcm  in  the  absence 
['o  examination  of  the  papers  and  crew.— The  'Gipsy,'  Dlatckf.  Pr. 

^  Vessel,  after  her  capture,  wiw  appropriated  to  the  use  of  the  United 

^'ca^  and  ira*  not  sent  into  pott.     Her  carfio  was  sent  in  by  another 

"tJ,  and  w.is  arrested  ia  the  suit.     None  of  her  company  were  sent  in 

•'•itnci^c*.     A  person  present  at  the  capture  was,  by  order  of  the  court, 

incd  as  a  witness,  and  the  cargo  condemned;  but  the  vessel  was 

'i»TE«l   for   want  of  legal   arrest  and    projcciitiun. — The   '  Wave,' 

,/*^-^/.  Pr.  Cai..  Z20- 

|\Vhcretu>ncof  thcflfficcnorcrcw  of  ifae  vessel  were  scnl  into  port  with 

Or  ptodnced  with  her  to  be  examined  as  witnesses,  ii  was  held,  that 

KjXibMqucnt    appearance  and  examination   r>i   firepttraf4rrio  of  the 

f,  cwed  the  irrcgulanty.— The '  Henry  .Middleloo,'  S/auA/.  Pr.  Cm., 

vessel  and  cargo  were  condemned  as  enein/s  properly,  upon  proof 
^V»«  sgiriliation  of  jKtpers  at  tlic  moment  of  cajwurc,  and  that  a  former 
~"  !  remained  in  (»c>*srksion  as  niastci  of  tlic  vessel  (or  a  ymt, 

1  alle}[cd  halc«  to  neutrals,  the  alleged  iieuiral  owners,  who 
fj'-*«i  Tiir.»r  the  place  where  ihc  vessel  and  cargo  wcic  libelled,  leavint: 
wliale  ttefieoce  to  such  former  owner. — 'f  he  *  Andnjuteda,'  3  Wuf/., 
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of  the  property,  and  he  is  bound  to  keep  it  in  satvA  <t  vtA 
mslod'iA  ;  and  if  any  loss  happen  by  his  negligence  he  '»  ir^ 
sponsible  for  it  to  the  court  In  England,  it  formerly  actiollj' 
remained  in  the  custody  of  the  court,  and  does  so  now  in  cwi- 
Icniplation  of  law.  although  the  Admiralty,  merely  for  coort- 
nience,  allow  the  captors  to  retain  the  pos!>c.<ision  in  EngUni 
but  as  the  agents  of  tlic  court,  and  not  in  the  right  of  pr>>pcn]r> 
And  the  court  still  retains  its  custody,  notmthstandios  w 
unlivery  and  dcpoiut  in  public  warehouses.' 

J  32.  As  has  already  been  rt:marlced,  it  is  the  duty  of  the 
captors  to  send  their  prize  into  a  convenient  part  of  tbdr  om 
country,  and  to  immediately  bring  the  case  before  the  prefer 
court  for  adjudication.     If  they  fail  to  do  this,  the  claifflaK 
may  apply  to  the  court  for  a  monition  to  the  caplon  to  pro- 
ceed forthwith  for  adjudication,  and  if  they  neglect  to  do  v 
after  service  and  return  of  such  monition,  the  court  will.  ^  i 
proper  case  belaid  before  it,  proceed  to  award  not  only  mti- 
tution,  but  also  dam^es  and  costij.    Even  if  the  captor*  ^ice 
to  a  restitution,  if  they  have  unreasonably  delayed  to  mtkeit 
dcmurn^c  will  be  allowed  against  them.    TTic  libel  filed  by 
the  captors  is  usually  in  very  general  terms,  setting  fortii  tk 
facts  of  the  capture,  and  alleging  the  captured  property  tu  be 
a  subject  of  prize  rights ;  but  the  captors  arc  not  reqiwriK 
the  commencement  of  the  suit  to  all^c  the  particubrgnMiii> 


1 


■  Smart  V.  WollT,  3Z)i«/^. &*£<«/., 313.  339  i  the' HerkiTDei-.'fJMPi* 
R.,  138  )  the  '  Rend»bcrK.' 6  ^t>^.,  143;  the  ' Concord,' 9  CramekR^tl\ 
the'Ncreidc,'!  WMtaL  Ji.,  171  ;  tJie  *  Hoop,"  *  ^"^^  US- 

Application  for  a  sa]cof  pHic  profierty, before  bearing.on  the  grvsadlH 
U  was  in  a  perishing  condtlion,  grAiiicil,  under  the  circiunsuaocc  <f  A 
case.— Stoddan  v.  Read,  3  Dail,  40 ;  dm  '  Pioneer,'  BlaUkJ,  Pr.  C»,4« 

On  a  motion,  for  ihc  &ale  of  a  CAigo  pending  the  bcariog.  on  ibc 
thu  it  is  in  2  perishmg  contlition,  the  judcnicni  of  the  pfw  c 
sioners,  founded  on  their  insucclion.  as  cvideoced  by  their  tepocfc 
prevail,  tinlesft  concrsllinu;  evidence  is  produced  countoacttue  nik  |rfC 
meni.— The  '  Nassau,'  Blatikf.  Pr.  Cos.,  198. 

The  application  for  die  sale  of  prize  property,  in  a  pnriaMac 
was  refused  in  the  case  of  the '  jUliancc,'  Blauhf.  Pr.  Csj^  iK ; 
HarUn  v.  the  '  Nassau,*  liiti.,  110. 

A  sale  of  prixe  property  was  allowed  before  a  bearing,  under  Ite 
1'   cumstanccs  nf  the  ca^c,  of  the  '  Sarah  and  Caroline,'  B/aldf/.  Pr,  i 
V  i'^i  ;  and  of  the  '  Nymph,'  i&id.,  ifi\. 
\^  A  libel,  in  a  priixcasc,  need  contain  iiii  fiiillii  1  liiinii  ill  ll— llWi 

property  seized  is    prize    of    war.— The   'Sally  tingtt,'  JUalB^  ti 
Cat.,  38a. 

When  a  sale  will  be  ordered,  pending  an  appeal,  m  tbe  '  CmAa* 
B/mM/.   Pr.  Cat.t  £31 ;  the  '  Hiawadia,'  /fcU,  632 ;    tfae 
/did.,  63&. 


% 


xsxu. 


PRtZE-COURTS. 


439 


which  they  base  thdr  claim  to  a  condemnation.     But 
court  may,  in  its  discretion,  afterwards  order  special  plead- 
In  case  of  joint  captures,  the  libel  is  filed  by  the  actual 
>rs.  and  those  claiming  the  benefit  of  joint  capture  after- 
rards  flic  tlicir  claim,  giving  bonds  to  the  required   amount 
costs.    On  Uie  filing  of  the  libel,  the  usual  practice  is  to 
Bue  a  monition,  citing  all  persons  ^ho  are  interested  to  appear 
a  given  day,  and  show  cause  why  the  5pcct6cd  property 
tould  not  be  condemned  as  prize,  ctc.> 

,     '  Tlw  •  Bcucy,'  1  P<^.,  93  !  the  '  Mentor '  :  got.,  ilti ;  tbe  <  Huldah,' 

[J#*.,  S39;  ihc'Der  Mohr,'  ^Foi.,  119;  thc'Georec,'  }Ji(f^.,  sis  ;  the 

TilliAm.'  4  Jivi;  315;    U>e  'Susiinnu,'  6  ftob.,  49 ;    the  'Adeline/  9 

amtfi^  244i  the  '  Fortuiva,'  1  DmI.  R.,  81 ;  the  '  Conqueror,  i  Ji<^.,  303. 

Goods  aic  usually  cundcinocd,  for  want  of  a  clatiu,  after  u  year  and  a 

%j  have  elapsed  Trom  the  tUtc  of  itic  return  of  the  monition. 

During  the  Crimean  war,  this  time  was  reduced  to  three  months  hy 

i    17  &  18  Vict  c.  sviii.,  5.  37,  Iilfcrty  being  rtscned  to  the  Judicial 

immittce,  10  allow  the  appeal  to  be  prosecuted  after  the  expiration  of 

,  period.     But  the  nuolioii  by  a  claimant,  tli«  owner  of  a  uirt;o,  upon 

I  to  the  captor  for  Itsivc  to  appeal  from  a  sentence  of  the  Adniiralt7 

_  i  In  England,  pronounced  in  panam  contHmacia,  liftcen  months  after 

capture,  was  gi-anicd  subject  to  the  presentment  of  a  petition  of  leave 

appeal,  on  payment  of  cor^ts,  and  on  the  tcnns  of  prosecuting  the 

within  three  months,  bail  bt-in^  given  for  payment  of  tlie  captor's 

'fhc  proceedings  in  Kngland  were  unknown  to  the  owner  of  the 

,  and  the  sentence  of  cunOemnaiiun  not  huvinji  been  cumniunicatcd 

I  cauton  to  the  ownci,  he  had  no  knowledge  thereof,  until  lone  after 

KlorappcatinKhadcxpired. — The  '  Aspasia,'  11  Moore  P.  CC'.,8o. 

:  also  the  '  Achilles,'  1 1.  Jdid.,  S6. 

It  iscnacicdby  thc:7&  2S  Vict.cnp.  xxv.,9.  36,  that  before  condcmna- 

D,  a  petition  on  behalf  nf  asserted  joint  captors  sliatl  not,  except  by 

ecial  Ica^-c  of  the  court,  be  aclinitccd,  unlesi.  and  until  ihcy  i:ive  liccu* 

ty,  to  iIk:  saii»£trtton  of  the  couit,  to  contribute  to  the  actual  captors  a 

■tiiiitiun  of  any  costs,  charges,  expenses,  or  damjigcs  that  may  be 

a  by,  or  awarded  against,  the  actual  captors  on  account  of  the  ca[)- 

ad  detention  of  the  priie.     After  condemnation,  such  a  petitioa 

not,  except  by  special  leave  of  the  court,  be  admitted,  unless  and 

the  assencd  joint  capion  pay  to  the  actual  captors  a  Just  |iroportton 

the  costs,  charKes,  and  expen^rs  incurred  by  the  actual  captois  in  the 

ic,  and  ^ive  such  security  as  aforesaid,  and  show  sufl^cicm  cause  to  tlie 

urt  why  their  petition  ^as  not  presented  before  condemnation. 

A  British  priic-coun,  on  proof  of  any  offence  against   the  Uw  of 

itions  or  against  the  Act  below  menttcmea,  or  any  Act  relating  to  iiaval 

[lUoe,  or  against  any  Older  in  Council  or  Royal  Froclaniation,  or  of 

reach  of  her  Majesty's  instructions  relating  to  priic  ;  of  of  any  Act 

ledience  to  the  orders  of  the  Lords  of  the  Admiralty,  or  10  the 

nd  of  a  superior  officer,  commiiicd  by  the  captors  in  relation  to 

ij  ship  or  goods  taken  as  prize,  or  in  relation  to  any  person  on  board 

KLfthip,  may  on  condemnation  reserve  the  priic  to  her  Majest)*'s  dis- 

^^  notwithstanding  any  grant  that   may  have  been   made  by  bcr 

f  in  favour  of  captors. — 37  &  38  Vict,  cap.  wtv.,  3.  37. 

practice  In  American  priie<ouns  is,  in  general,  to  make  final  con* 

of  eaemy's  propmy  at  the  beariiifc  of  the  cause,  npon  the 
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unliquidated,  is  not  entitled  tol 
mortgagee  assert  any  claim.  w| 
eft   in    possession.      An   appe 
claimants,  duly  entered,  cures 
the  w.int  of  monition  or  of  Hut 
that  one  p.irtiicr  has  no  authorj 
the  parties,  yet  a  general  appe^ 
good  and  legally  binding.     A 
parties  interested,  if  present,  or,| 
of  the  ship,  or  some  agent  of 
will  not  be  permitted  to  intcrpc 
on  the  chances  of  au  acquiltaUM 


ship's  papers  and  the  evidence  I'tfina 
cecuinifs  for  a  year  and  a  day,  After  a  A 
it  i&  doubtful  U}>on  the  evidence,  wheti 
llic  enemy  or  is  neutral.— The  '  Falco 
Tlic  rule  of  [he  pnic-courts,  to  i 
neutral  vcikkU,  for  claimanu  to  appei 
]l  is  allowed  as  of  liKlit,  where  ine 
solely  on  the  ground  of  default.  If 
enemy  property,  or  of  contiaband,  r 
may  condcinn  the  vessel  or  cargo,  al 
andjMipcrs,  in  thcabxuceof  claimon 
So  if  II  sIia!]  he  prot-ed,  ihai  the  neui 
ponunity  to  appear,  condein nation  mi 
of  dc(aull,ana  the  presumptions  arisi 
'-,  The  'Julia,'  2  SpragM,  1&4. 
"^  What  order  may  be  made,  when 
chargeable    with   wrongful  dcUy  In 

^  "-  """'niirnilii 
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$24.  Aclaimant  whowisbcs  to  procure  the  restitution  of  any 
'pcrty  captured  as  prize,  muat,  after  the  libel  is  filed,  and  at 
before  the  return  of  the  monition  tliereon.orwithin  the  time 
Bigncd  by  the  court,  enter  his  claim  for  such  property,  ac- 
»cn[Mnied  with  an  affidavit,  stating  briefly  the  fads  respecting 
^  claim  and  its  verity.  If  the  parties  tliemsclvcs  arc  not 
**Uiin  the  jurisdiction  of  tlic  court,  or  at  a  very  great  distance, 
*!  cbini  may  be  sworn  to  by  an  agent.  Before  the  claim 
^y  sworn  to  is  put  in,  the  claimants  are  not,  as  a  general 
c;  permitted  to  examine  the  ship's  papers,  as  this  might  lead 
great  abuses,  but  sninctimcs,  on  special  application,  the 
•"rt  will  permit  so  many  of  the  papers  to  be  examined  as  it 
y  deem  proper,  in  order  to  enable  the  claimant  to  set  forth 
pi*rticular  grounds  of  his  claim.  The  pleadings  both  on 
pArt  of  the  captors  and  claimants,  arc  of  a  very  simple 
'^a-clcr,  formed  upon  the  rules  and  practice  of  the  Roman 
Holh  the  libel  and  claim  .ire  of  a  general  character, 
»^  Allegations  of  particular  circumstances  not  being  usually 
Ci_  With  respect  to  the  reception  of  evidence,  courts  allow 
^  relaxation  of  technical  rules  which  are  permitted  to  prc- 
in  the  country- in  which  it  is  taken.  As  a  general  rule  no 
U  admitted  which  stands  In  entire  opposition  to  the 
S  papcn  and  to  the  prc]>aratory  examinations.      Nor  can 

^^  the  cnplured  vcsid  is  brought  for  ndjudtcalion,  snd  which  the 
>^i  xUing  up  such  lien  can,  on  proper  presentation  of  their  claim  to 
tnbuiuU,  have  decided.  But  if  ^ul.h  parties  d«  not  to  nretenl,  and 
t«  have  it  decided,  the  qtiotion  \%  n»l  properly  before  the  Supreme 
■tfor  review,  in  a  c^sc  where  the  District  court  only  dismissed  the 
l.as  impioperly  hied  on  its  inttarce  side.— The  'Nassau,'  4  H'WA, 
*  :  HarLnn  v.  the  '  Nm»-«,'  DlaUhf.  f'r,  Cas.,  220. 
K  mongagce  uf  captured  property  lus  no  rijiht  to  iisBcri  his  mortgage 
a  priie-court,  »nd  ()cm.tti<l  its  imyinrnt  out  ot  the  proceeds  of  the  pro- 
(ny,  if  condcinnc<l.  All  liens  upon  captured  propcny,  which  arc  not  m 
Kg  YCty  nature  ojien  and  appaicni,  like  that  for  ftcixhl  upon  the  cargo 
Jen  on  board  a  captured  vessel,  arc  utterly  disregarded  by  prizC'Courts. 
TV  •  Dcka,'  SiaitA/.  Pr.  Cm.,  13.V 
In  proceedings  in  prrwr,  and  under  pnnciplca  of  international  law, 
'>i£i>ti:es  on  vcucls  cnpiurc<l y'Anr  MU  arc  to  be  treated  only  as  liens, 
»fecl  to  bcinj:  overridtlfn  by  the  capture  ;  not  as  Jura  In  re,  capable  uf 
cnfiirccment  superior  to  the  claims  of  ihc  captors. — The  '  Hamptor,' 
Vail..  S72. 

Dctnands,  against  property  captured  as  priec  of  war,  must  be  adjuMed 
a  prue-courr.     The  property  arrested  as  priic,  is  not  attachable  at  the 
1  «  private  jwrtics.     Il  such  paitics  have  claim,  whkh,  in  their  view, 
the  rights  nf  captors,  ihej-  must  present  them  to  the  pruc-couri 
ncnL—Tlic  '  Nassau,"  4   Wall.,  634;  Hatlan  v.  the  'Nassau,' 
W.  CVu.,  220. 


442  INTERNATIONAL   LAW.  e»  ma 

any  person  be  permitted  to  claim  in  a  prize  where  the  tmi- 
action  in  which  he  is  engaged  is  in  violation  of  the  niunidpal 
law  of  his  own  country,  or  of  that  where  the  court  b  sitlaig 
Claimants  must  give  bonds  for  costs  and  expenses  to  tk 
amount  required  by  statute  or  the  nJes  of  the  court.' 

S  25.  When  a  sentence  is  pronounced  cither  of  acqnttl^tf 
condemnation,  it  is  generally,  in  the  English  prize-oourti  bf 
an  intertoctttory  decree,  but  in  the  United  States  it  is  the  awce 
common  practice  to  reserve  a  decree  until  a  final  dcosioD  of 
all  the  questions  before  tlie  court  Decrees  of  ac^ltaimxf 
be  cither  with  or  without  damages  and  costs,  or  on  cooditios 
of  paying  costs  and  expenses.  If  the  specific  property  mnatlii 
in  the  custody  of  the  court  and  restiiution  is  decrecdl  it  d 
directed  to  be  delivered  to  the  claimant ;  but  if  dt^XMed  d. 
the  proceeds  are  so  delivered.  In  case  of  iondemaa^  b 
favour  of  a  privateer,  it  is  usual  in  England  to  deliver  a  dccnc 
with  a  proper  commission  to  the  master  of  the  privatew  tt 
make  sale  of  the  prize  and  return  an  account  to  the  couil: 
but  in  the  United  States  all  sales  before  and  after  condcaua- 

I  The  *  Port  M,ii7,'  3  Rfib.,  333 ;  ih«  '  Iji  Flora,'  6  /*/»*.  I ;  the  •»'•*■ 
sUifhun  Packet,'  2  AjA,  77  ;  the  '  iltnisco,'  4  /'.»i.,  aftj;  the  'Can^ 
and  Maria,'  5  R^.,  33  ;  the  ■  Pc-wrock,'  4  -^-^-t  tSj  ;  the  'Arabaii  tt^ 
Madeira,'  a  Galtis.  R.,  368. 

Ii  is  not  compet^ni  fi>r  a  neutril  (Consul,  without  the  special  audan? 
of  his  gflvcmmcni,  to  interpose  a  claim  in  a  case  of  pn«,  on  accouu  ■ 
a  violation  of  ih?  tcrritoriaL  jtirisdiction  of  hi»  country  in  tliC  csparfc— 
(Supreme  Cl.,  l8i8),  the  '  Ann«,' 3  Wh^at.^  435. 

Where,  after  condemn.-Mlon  of  a  ve&wl  and  carvo,  the  (toCRC  « tottt 
veosel  was  opened  by  con&ent  on  the  apphracion  of  ownen  of  the  vtaei. 
who  showed  th:il  she  had  been  previously  caplured  from  them  bf  ap^ 
valeer  of  the  enemy — Held,  that  ihe  vessel  should  be  restored,  on  p*j- 
nicnt  of  one  eighth  of  her  value  as  salvage  to  th«  captorv — The  *  HtSK,' 
iilakkf.  Pr.  Cos.,  579- 

C^rgo  on  board  enemj-'s  vessel,  being  neutral  property  00  tnoktpi'i^ 
tion  in  a  lawful  trade,  released  without  <:oits  to  the  capton,  Acfc  hanif 
been  no  probable  cause  for  its  arrest.— The  'VcUko,'  BI^Af-  '*'- 
Cas.,  54. 

W'hcrc  there  was  probable  cause  for  the  seimrc,  but  the  resad  *m 
neutral  properly,  on  a  Lawful  voyage,  and  was  making  for  a  bloclsadadpM 
for  repairs,  she  was  restored  to  the  tlaimanU  without  costs. — Tltt  'jiM 
Campbell,'  Blakhf.  Pr.  Cos.,  lol. 

Instances  of  the  vessel  and  cargo  relea.icd  and  restored  to  the  rtii*' 
ants  upon  the  facts  in  the  caae — See  the  '  Tropic  Wind,'  BltUekf.  Pr.  UM, 
64;  ihc  'Labuan,'  lb.,  165  ;  the  '  Glen,"  lb.,yj^  \  the 'Sybil,' »., 615;  ti» 
<  Sarah  M.  Ncwhalt,'  lb.,  639  ;  the  '  Arsonaut.'  Ih.,  61  i  Ihc  '  Hana^  It 
Johnson,'  lb.,  :  ;  the '  Forest  King,'  U.,  3  i  the  '  Gondar,'  /*.,  6m  ^^i 
reverting  S.  C,  IK  366  ;  the  '  Science'  5  HW/,  1 78  ;  the  *  Tcmn.'  A. 
181  \  die  '  Volant,'  lb.,  179. 
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tlon  are  made  by  the  marshal,  who  returns  the  funds  to  the 
court  to  be  distributed  by  its  order.' 

'  Phillimoie,  On.  IkL  Law,  vol.  iii.,  55  493-497  ;  Marriotts  Forms, 
pp.ia4,  t9& 

Toe  master,  of  an  enemy's  vessel  condemned  as  prize,  is  not  entitled  to 
be  TMHud  out  of  the  proceeds  of  the  vessel,  for  disbursements  made  by 
Um  fta-  her  use.— The  '  Velasco,'  Blatckf.  Pr.  Cos.,  54. 

Prize  cargoes  sent  in  for  adjudication  in  a  transport  chartered  by  the 
foremment,  are  not  chai^eable  with  the  payment  of  freight  or  any  pan 
«f  the  vessel— The  '  Undaunted,'  2  Upragut,  194. 
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CHAPTER   XXXIII. 


RIGHTS  OF   MILITARY    OCCUPATION. 

I.  Military  ncoipaiion  ind  eoinple(«  con<|iiest  diniiiRuished— s. 
rights  «f  milit.-kT)-  occup.-iiion  bcjjrn— j.  Submission  sufficient— i. 
upon  poliiicai  laws—;.  U  pon  municipal  low«— 6,  t'unislimcni  oft 
in«uch  icrriloiy— 7.  l-iw^ofKngljuMlrnsianUy  extend  over  coo 
territory' — i.  TCTritor}-  so  occupied  n<t  pan  of  the  Amcnctn 
but  .1  part  of  the  United  States  <vith  respect  to  other  countrior^ 
Effect  of  this  distinciioo — la  Amcricin  decisions— 1 1,  Powers  of  I 
Preaideot  respecting  such  revenues— 12.  Change  of  o^-ncrship  of] 
viitc  property  dunrg  miliur)-  occupn lionet 3.  Laws  iclatin^  to 
transfers— 14.   Allegiance   o(  tnhahit.ints  of  occupied   tcmtonr— I] 
Lawful  resistance  and   tnsurrecuon— 16.    Imphed  obligitiiun  of 
conquered— 17.  Of  the  conqueror — 18,  Kijjht  of  revolution— 19. 
of  insurrection  in  vrxr — so.  Punishini;  inilitaiy  in  sumptions— 31.  i 
toncat  examples— la.  Alicnationt.  of  territory  occupied  b>  an* 
— 33.  Alienations  n)a<leinanticipa<it>nofcoaquci>t— 24.  FrivjieJ 
so  made — Sj-  Transfer  of  tcmtory  to  neutrals — 36.  EtTeci  vf  1 
occiipAtion  on  incorporeal  rights— 27.  Debts  due  to  (l>e  gover 
the  territory  occupied— 2$.    If  former  go\-cmmcm  be  resto 
Examples  from  ancient  history — yo.  Examples  from  modem  bis 

S  1.  The   term  conquest,  as   it  is  ordinarily  used,   is 
cable  to  conquered  territory  the  moment  it  is  taken  from 
enemy  ;  but.  in  iti  more  limited  and  technical  meaning,  III 
dudes  only  the  real  property  to  which  the  conqueror 
acquired  a  compUlc  lille.    Until  the  ownership  of  such 
su  taken  is  confirmed  ur  made  complete,  it  is  held  by  the  1 
of  tniHiary  ccatpation  {pccnfiaiio  btilka),  which,  by  the 
of  nations  and  tlie  law.s  of  war,  dilYers  from,  and  falU  far : 
of,  the  right  of  campieie  conquest  (debeffacio,  ultima  vie 
These  will  form  the  subjects  of  the  next  two  cliaplcn. 
right  of  one  belligerent  to  occupy  and  govern  the  territory  i 
the  enemy  while  in  its  military  possession,  is  one  of  the: 
cidents  of  war,  and  flows  directly  from  the  right  to 
We,  therefore,  do  not  look  to  the  coiKlitulion,  ' 
inslttutions  of  the   conqueror,    for  authority   to    t- . 
government  for  the  territory  of  the  enemy  In  bisposscssic 
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;ila  militar>'  occupation,  nor  for  the  rules  by  which  the 
of  such  govcrnnienl  are  regulated  and  limited.     SucI 
thority,  and  such  rules,  are  derived  directly  from  the  laws 
war.  as  established  by  the  usage  of  the  world,  and  confirmed 

the  writings  of  publicists,  and  the  decisions  of  courts — in 
K,  from  the  law  of  nations.  But  when  the  conquest  is  made 
mpfctc,  in  whatsoever  mode,  the  right  to  govern  die  ac- 
ired  territory  follows  as  the  inevitable  consequence  of  the 

It  of  acquisition,  and  the  character,  form,  and  powers  of 

government  esitablished  over  such  conquered  territory,  are 
!termined  by  the  constitution  and  laws  of  the  State  which 
tjiuns  it,  or  with  which  it  is  incorporated.    The  govemmenc 

:blishcd  o\'<:r  an  enemy's  territory  during  its  military  occu- 
*ioii,  may  exercise  all  the  powers  given  by  the  laws  of  war 

the  conqueror  over  the  conquered,  and  is  subject  to  all  the 
Mictions  which  that  code  imposes.  It  is  of  little  consc- 
tnce  whether  such  government  be  called  a  mUirary  or  a  ciz'it 
^crnment ;  its  character  is  the  same,  and  the  source  of  its 

ority  the  same :  in  cither  case  it  is  a  government  imposed 
the  laws  of  war.  and  so  far  as  it  conccm.s  the  inhabitanLt 
*ich  territory,  or  the  rest  of  the  world,  those  laws  alone 

mine  the  legality,  or  illegality  of  its  acts.     But  the  con- 
^Tig  State  may,  of  its  own  will,  whether  expressed  in  its 
^itution,  or  in  its  laws,  impose  restrictions  additional  to 
Klablished  by  the  us^e  of  nations,  conferring  upon  the 
bitants  of  the  territory  so  occupied  privileges  and  rights 

liich  they  are  not  strictly  entitled  by  the  laws  of  war ; 

if  such  government  of  militai>'  occupation  violate  these 
t-ional  restrictions  so  imposed,  it  is  accountable  to  the 
a-r  which  established  it,  but  not  to  the  rest  of  the  world.' 

1 1,  186  ,  , 

~  son,  16  Howard  R.,  164  ;  Marcy  to  Keamv,  June  1 1, 1847,  Ex.  Doc. 
7,  31st  Cong,  lit  scss.  H.  R  ;  Katnpu,  LUUralnr  det   Viilt.,  \  yyj  ; 


rius.  Deyure  yicioria,  passim;  Hcfftcr.  Zh-^iir  Intemaliortai, 
i ;  Fleming  et  al  v.  I'age,  9  Howard  R.,  603 ;  Cross  cl  «L  w 


\xn,A>%n,  Pol.  el  Djps..  Ini.,n.  115;  Ciishin",  Ofiimoni  U.  .V,  /^u'ys 

^^     _       ,  lib.  viii.  cap.  vi.  5 
^L  $  197. 


...  ini.,  ih  II),  <_ii>itiiix.  lyimiifij  t'.  .>,  ^iiyi 
\  rol,  \w.  p.  565  :  G'attlncT,  instiltiUs,  p.  ««•;  ruffcndorf,  TU  Jurr 
4t  G<t*t^  lib.  viii.  cap.  vi.  §§  17,  rj  \  V'atiel,  DrvU  det  Gem,  lir.  iii. 


Brussels  Conference,  1874.  declares:— An  1,  A  icrriinry  is  con. 
"vdas  occupied  when  11  is  plnccd  aciuAlIy  under  ihe  authnrity  or  ih«J 
>1e  umy.  Titc  rtccupaticHi  only  csicnds  to  thi><c  tcmlorici  where  this 
established  and  am  lie  exercised.  An,  j.  TSc  authority  of 
wer  being  Mitpendcd,  and  luvini:  xcniidly  p.-u5cd  into  i>i« 
•  occupier,  he  tliatl  take  ocry  step  in  his  |K>wer  lo  rocstablisth 
as  br  u  puwible,  public  Mfciy  and  social  order.     An.  3. 


-H— fvii  XV  nie  roie  of  th^ 
city,  harbour,  island.  provin3| 
belonging  to  one  bclliticrcnt,  j 
of  the  other,  such  place  or  tcr 
quest,  and  is  subject  to  the  lav 
pose  on  it ;  although  he  has 

With  ihis  object  he  will  mainiain  th 
couBtty  «,  ti,„c  of  peace,  and  i^  ^ 

oBtmIs  of  «^  t-Uss  who  at  the  in* 
unue  ro  ptrf«m  their  duties  sh-nll^ 

Jtno  soaii  be  handed  uver  w  justice  r 

the  su,e  or  the  c<j..ivalen,,  if  it^^ 
shall  be  done  as  Par  ;is  poss  We  in  die 

tiagibtci'),  which  are  the  mopcrtvoft 

person.)  property  ofthe^Su're  SS? 
wjr,  Ra,l«,ay  plain,  (and  telesmphs  « 
m  «w,  ,eg«l.tcd  by  in.-.rit.n.c  £'« 

o  pnvate  ...dividuaJ-s  are  to  be  ™^irf^ 
10  aid  m  earning  on  a  war  whi^        ' 

as  Ihe  steam  and  other  vesselTibnT. 
indemnilics  be  re»ulat«l  «-  .u  ^"^ 


<  milt. 
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fanuim  it  utiU,  he  has  the  temporary  right  of  possession 

il  government.     As  this  temporary-  title  derives  its  validity 

tfrely  from  the  force  of  arms  on  the  one  side,  and  submis- 

n  Id  such  force  on  the  other,  it  necessarily  follows  that  it 

(ends  no  further,  and  continues  no  longer,  than  such  sub- 

Wioa  and  submission  extend  and  continue.     TTius,  if  one 

ifcrcnt  take  postcssion  of  a  port,  or  town,  or  province  of 

other,  he  cannot,  therefore,  pretend  to  extend  his  govern- 

ft  and  laws  over  places  or  provinces  which  he  has  not  yet 

iced  to  submission,  or,  by  reason  of  a  particular  possession, 

paim  a  general  control  and  authority,    liy  occupying  a 

I  of  an  enemy's  coast,  we  have  a  right,  so  long  as  we  retain 

pc>«isession,  to  exclude  neutral  vessels  from  such  port,  or 

Mt    them  on  such  terms  as  to  us  may  seem  fit  and  proper; 

^c  cannot  exclude  neutral  vessels,  or  impose  our  regula- 

P      upon   neutral  commerce  in  ports  of  the  enemy  which 

f>ot  in  our  possession.     To  e.x.tend   tlie  rights  of  military 

Ipalion.  or  the  limits  of  conquest,  by  mere  intention,  im- 

|*:ion,   or   proclamation,    would    be   estabh'shing   a  paper 

•si.  infinitely  more  objectionable  in   its  chanictcr   and 

s  than  a  paper  blockade.     'The  nalc  is,' says  VVildman, 

the  whole  is  possessed  by  the  occupation  of  a  part,  if  an 

tten  to  appropriate  the  whole  accompany  such  occupa- 

and  all  clJurs  be  excluded  from  occupying   ike  residue. 

jfcrwisc,  possession  of  real  property  would  be  impossible, 

k  cjocs  not  admit  of  manual  apprehension  or  corpora!  in- 

ftiency  in  all  its  parts.     Two  persons  cannot  have  several 

fessions  of  the  same  thing  at  the  same  time  :  such  posses- 

[     of  one  excludes  the  possession  of  another.     Hence,  if 

fbc  in  possession,  and   another  enter  upon  part  which  is 

pti  the  actual  possession  of  the  first,  by  such  entry  he  gains 

teasion  of  no  more  than  he  actually  occupies.    The  con- 

^tive  occupation  of  the  owner  is  defeated  by  actual  occu- 

Cfcfl,  30  far  as  it  extends.     Thus  it  is  said  by  Celsus.  if  an 

tjy  enter  a  territory  by  force  of  arms,  it  is  in  possession 

ti  much  only  as  it  occupies.    When  he  speaks  of  force, 

Vipposcs  re«stance  on  behalf  of  the  sovereign,  in  defence 

i5s  possession.      An  army  otily  possesses  a  country  so/ar  as 

9itpt/s  the  enemy's  forces  tc  retire.     The  meaning  of  Paulus 

t^bably  the  same,  when  he  says  that  possession  of  part, 

an  appropriating  mind,  is  possession  of  the  whole,  up  to 
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its  boundary.     By  boundary,  he  signt5es  the  cotnmaionaal 
of  another's  possession.     Ujwn  these  principles,  the  exteUtf 
hostile  ]x>ssession  may  be  distinctly  defined,     Ifasannybt 
in  possession  of  a  principal  town  of  a  province,  it  is  not  tha& 
by  in  possession  of  the  towns  and  forts  within  the  samcvUd 
hold  out  for  the  enemy.     I-orcible  possession  extends  nfv 
only  as  there  is  an  absence  of  resistance.     The  occapfttiaitf 
part   by  right  of  conquest,  with   intent  to  appropriiic  ifc 
whole,  gives  possession  of  the  whole,  if  the  emmy  m^tuaf 
military  possession  of  no  portion  of  the  residiu.     Under  wA 
circumstances,  militar)'  possession  of  a  capital  would  be  pot- 
session  of  a  whole  kingdom.    But  if  nny  f^rt  ki>id*at.u 
muck  only  is  possessrd  as  is  actually  cottqutred    Thm  botk  the 
States-General  nnd  the  King  nf  Spain  maintained,  dunnfthc 
controversies  that  arose  out  of  the  truce  between  Spain  ind 
the  United  Provinces,  that  the  possession  of  the  surrcundioc 
country  follows  the  possession  of  a  town.    The  military  poi- 
sessors  of  a  town    must    necess.irily  have    the    surroundias 
country  in  their  power,  unless  there  be  a  fortress  wiUiin  ]| ,  is 
which  case,  the  countr}'  commanded  by  the  fnrtrcn  vrald  bol 
be  in  their  possession.      These  principles  show  the  ab«iidit]r 
of  the  pretensions  of  the  Western  and  HaiAcm  empires 
have  been  founded  on  the  possession  of  Rome  and  CaastBi- 
tinoplc'    The  same  principles  arc  recognised  in  the  dedwv 
of  Calvin's  case.     '  Now  come  we,"  says   Xxtrd  Coke,  "W 
France  and  the  members  thereof,  as  Calai.s,  Guynes.  Tooraif. 
etc.,  which  descended  to  King   Edward   III.,  as  son  and  Wf 
to  Isabel,  daughter  and  heir  to  Philip  Ic  Beau,  King  of  Fnoa 
Certain  it  is,  whilst  King  Henry  VI.  had  both   HngLtoi)  aad 
the  heart  and  greatest  part  of  France  under  his  actual  legi' 
ance  and  obedience,  (for  he  u'as  crowned  King  of  Fraooe  ii 
Paris,)  that  they  th.it  were  then  bom  in  th^se  parls  tf  frwm 
that  wtre  imd'-r  actual  legiamf  ami  obedicRU,  were  no  aBoa 
but  capable  of,  and  heritable  to.  lands  in  England'    TIhw 
bom  in  pans  of  France  not  under  actual  legiancc  and  ofceifr 
ence,  and  prior  to  King  Henry's  recognition  and  cixwluJb^ 
were  regarded  as  antettatis,  and  received  letters  patent  </  dfr 
nization,  as  in  the  case  of  Rcyncl.' ' 

'  Bouvicf,  Le^'.    Dk.,  verb.   Con^mftt;    Duponcca«a   TrwtriafiM  f* 
BynkerskMtt  p.  Ii6,  note:  Wildnun,  Int.  Law,  vol.    i.  fff.    • 
Calvin's  rase,  Ct'Jtf  /l„  pL  vii.  p.  220  ■,  justiniiin.  Pamitcts,  m  : . 
Schwartj,  Dt  Jurt  Vie.,  in  Jia.  Inf^rp.,  th.  37. 


'mBJT  no  LIHIlMl'W  ^ 

be  mctHoTfa'  mj.j^ih»  it  vlfti  mh  arnw*^ 
at  Sir- 
;«n 
:  way  extended  ower  Ac  mriiwy  ^  mm  oimt.- 

tKO^atian  voA  anoBd  fane.    Bat  a«  and)  ,-*  mn% 

•  conqoerar.  and  m  sot  fowAiy  €irJH»rJ  b^  Un,  r^nrnK  W 
as  vwkr  kn  coirtrd  or  widiMi  Ac  infa  «t  hh  rHU^ 
;  and  be  tfacnJart  cannot  imUlmJ  to  giHUWi  ft,  «ir  Tn 
the  tenpocary  aUee>*Ace  of  its  UbMtn^r^  (t>     ■'< 
to  direct  or  restrict  tt^  teeroMifac  wfth  ymutt^' 
taut  is  thg  territory  of  its  fiymer  aovgicijptt.—  Kfwii  i 
a  belligetmt.   and   frjendl}-  b>  otben,  a.«  nnttrAl*       TtW 
loient  of  the  conqocTor  being  ^/irAi  ai>-'       •     '    fl^rrj 
fauist  always  rest  upon  tiie  fitctof/MWtrillM,  1VI  jn*tii« 

ttbefbrmcrfiovcrcign.  and  therefore  can  nttwr  hp   (lifrft^l 
r  presumed.    In  other  words,  the  i^hts  of  the  efinftti#f"f  i^ 
of  possewion,  and  not  of  title,  and  wh«n#v^r  frfwMf  trt 
question,  they    moat    be    proved,  and    r«hnf>f  (.^   pffr 
Not  only  must  the  poweaiuon  be  ar  f  >  -'^ 

it  must  be  tHamiahud,     The  mnmrm  ::i; 

of  mflitaiy  occupatkia  m^  U  an  aivr  Unit     ffl  ^ 
of  Chief  Ja«tice  Taney.  'Bydl*  IMW  Mtf  «Hi>Sr  M 

pef^justum  of  the  uawyiwl  twm»y/ ' 

OTilitaf>  oeai|wba«qf  I  iiw^iwHai  rtjliiy:-  T*»  ,v.*  .^-^ 
inection  btfeni  Ac  v"^  of  narfc  AfMitVv^  .-Mr^  '^ 


I  «Uch  they  bdoBC  ia  M 
tspendcd  to  lo^c  a« 

and  i MWiMi  f«VM|r  •««;>  tUW' 

taxes,  reaftk  dfc.  wmMjT  9t^  M>(te  r^v* 
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These,  as  wc  have  said  elsewhere,  belong  of  right  tothtao- 
qucror,  and  he  may  demand  and  receive  their  paytocnin 
himself.  They  arc  a  part  of  the  spoils  of  war.  and  the  pn(k 
of  die  captured  province  or  town  can  no  more  pay  iheni  to 
tlie  former  government  than  they  can  contribute  fuiuls  at 
military  munitions  to  assist  that  government  to  prosecute tW 
war.  To  du  so  would  be*  a  breach  uf  the  implied  coaifitiew 
under  which  the  people  of  a  conquered  territory'  are  alki««d 
to  enjoy  their  private  property,  and  to  pursue  their  oidiuwy 
occupations,  and  would  render  the  offender  liable  to  puniili- 
mcnt.  They  are  subject  to  tiic  laws  of  the  conqueror,  jad 
not  to  the  orders  of  the  displaced  government.  Of  lands  uxl 
immovable  property  belonging  to  the  conquered  State,  tU 
conqueror  has,  by  the  rights  of  war,  acquired  the  use  so  toof 
as  he  holds  them.  The  fruits,  rents,  and  profits  are,  tbercfan; 
his,  and  he  may  lawfully  claim  and  receive  them.  .Any  omv 
tracts  or  agreements,  however,  which  he  may  make  nith  ivB" 
viduals  fanning  out  such  property,  will  continue  only  ao  Idof 
as  he  retains  control  of  them,  and  will  cease  on  their  ttsai^ 
tion  to,  or  recovery  by,  their  former  owner.' 

S  5.  The  municipal  laws  uf  a  conquered  tcrritoiy,  or  Ift* 
laws  which  regulate  private  rights,  continue  in  force  dwiii{ 
military  occupation,  except  no  far  as  tlicy  arc  suspended  or 
changed  by  the  act^  of  tlie  conqueror.     Importani  changcsif 
thi^i  kind  arc  seldom  made,  as  the  conqueror  has  no  iatcmt 
in  interfering  with  tlie  municipal  laws  of  the  countiy  wfaithkc 
holds  by  the  temporary  rights  of  military  occupatioa    lU 
ne\'ertheless  has  all  the  powers  of  a  de  facia  gavcmment,  io4 
can,  at  his  pleasure,  eitlier  change  tlie  existing  laws  or  nukt 
new  ones.     Such  changes,  however,  are,  in  general,  only  rf  % 
tcmporar>'  character,  and  end    with  the  govcmmctil  wfak^ 
made  tlicm.     On  the  confirmation  of  the  conquest  by  a  utaljr 
of  peace,  the  inbabilAnts  of  such  territory  arc.  as  a  goiad 
rule,  remitted  to  the  municipal  Jaws  and  usages  which  i«%vatM 
among  them  prior  to  the  conquest.      Neitlicr  the  civi  norUie 
criminal  jurisdiction  of  the  conquering  State  is  coaaidexed  !■ 
international  law,  as  extending  over  the  conquered  territory 
during  military  occupation.     Although  the  national  jurisdic- 
tion of  the  conquered  power  is  replaced  by  that  of  mOttvy 

1  Am.  Ins.  Co.  IT.  Cunier,  1  PUer$  R^  54a  \  l^urlunuvi.  Dnit  Ji  A 
NaL  it  det  Gens.,  L  v.  pt.  iv.  ch.  vii. 
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occupation.  :t  bv  ;:  —■■-■-'   ':,l:-tri  -sliz   :r,;-     ■-  •     ...■■^  ..::.':i 
is  the  same  is  izai  ::'  :=  — -j^sm^  *~:i-.       -.  .r,.-  .  .•-:■.■.. i.^^ 
it  is  usually  ver>-  -ii5t;ri=T  n   zi  -~^— -  -.-    ..:.-.  „■. ..» -.  .i.-.i  .is. : 
in  its  origin.     He=--e.:_~t:     riin-k:-.-  ■.:r,j/.:.::,-:'    ■:    ."i.- ,  .m.iu.-: 
ing  State  does  r.-:t  ^xtsr.c  rr  ;i:r:^-nr.  .».-:i-:hc:  . .» :i  ■;  .  .:ii».i  %:. 
or^nating  in  the    ccupied  rerrrioi^-        Miii:.ti\      '. .  .iii.ii;.tii 
and  military  go\t:rr.n:cn:;  aays  Orri'i.iii.  ■  .s  .ii-i     .mli.  ;.!in    i.i 
dunge  the  nationa:  jurisdic::on.  .uiit  ii>    .iih%iiniii'   itu-   iiu;.. 
diction  of  the  occupWng  State  for  l1i:ii  >il    tin-  [•rnitu      i.^m 
porarily  occupied.      Such    an    citci-i    is    [iiiiilui.'.l     .i>J-     r.i.- 
incorporation  or  detinitivc  iiccupntion.     \V<-  n  !r-i  \ui,   ..ui-  i.. 
tile  jurisdiction  of  commtm  law.  .ind  tin-  mmIhu),'  mil   .(..iliI 
cognisance  of  cases,  without  in   .iny  riKitiii' i  >iiiiiiiiMiiiii.>  -in: 
li^ts  derived  from  war,  and  the  mtr:.:.i]i' ■.    i>'.-;?.ii/    -.i    -:.i; 
|Dvemment  of  militan'  occiipatj'.n.       'f-   .i.ij.>..     ;-i ..    .  :.:; . 

toadecision  of  the   Courr  -li  '".l.- -.j.-.r.    .•;    =■.,•.•.>.    .. 

Court  of  A^iizes  ■;{  rhu   ?-■'-.-.•-::■      .■-•■::i..i' .     i;         ■.4--*      1 

Villasseque.  a  Fpsnchrr-an.  ^4:ir;'-.:i  v  ■:;    :.-        •■..!■     '     ■ 

wion  committed  :-  tht  -:rr-r,  r^      <    '..l!...--  ,.j      .,.1.. 
itte  ^liHtar^'  •:cc--i:at:;'  r   1-     r^:.n-.  ■  :;.i-    .■.■.■...i.i.-     -■ 

j  It  was  contended  z\  -Jr.-::  it-  •.■:-.  ■.-.■.'-    i-i',    ■  ..  n.  .■:.    .        .  .; 

:  Inia  n-as   ocruz:^--    '".     r: — ;  .:■     ,.'.■;■-■     n.-.    "..>  

•Iministered  by  F-^- ..-  ii-.;-.- '-.'■:         !■■.       ..  .■:. 

French  territor;.- :  bj-. -.r.-:  .  w    v  .■  :      .       -  -    .      --    -- 

Janvier.  I'll?  ,  52..::      Tr...    .-.  iljv.  .  -■    -..•.  -  ^     ■ 

by  French  tr>:of  Ln::  f  --;r. :.    1  .■..■  ■■  .n 

Oted  to  the  ir.btij::i-::.         -i^i  .■' 

■Or  to  iheir  trrr::  ir^    :;.-.     .,;.. 

wimjunication  riJLi-J  r-.-.-^.- 

Wing  from  thi  publr:  ^:'...r;  .■ .  •■  • 

ttue  \-iew  ha;  i«*:r    :J.!^r'    j      i.      ,-. .       .       '-.... 

Dnited  Stales,  with  rv-y^.:  -.  ....■'- 

■ring  the  m:l:UiT'\-  •.■,'.- -j il.  ,■:     _     "-..i  .  .  .  -.  -  -i 

Sutes.' 

'  Heftcr.  Z'f-'i-'  /r::!mj.\  -I!  -  ...      .  .,         .■      ■:    i .  M  > . 

h-B-th.  1:1.  ;  C^mpiitl-    :     hi.  .■■-.     .    ■-.:  •       '>/-!iii  n. 

J- ■?.  .-i-Yvj.  usr/..  \o.     •    j     ;;      :.-.....    ....    ..    ■.  .■'      t.-'i  I'./ii., 

IV.:  t'jLteiui.  Z/    !>'«'    ■'"..;     ■-.      ...'.,•      - 

iJar.tg  xbc  Fr.ir:i,o-(.^riu.»:.  «■;■.  i    "  ..  -,-1.  ■  .■,!.:  ml.  .1  Ly 

■•ienaaa  ■Feldp'ii:"..    i'     i  rcr....  "..--■     ■■  ,,..V-.:.      Ai---  l>> 

»dsia  rerub- puriiiij^     1:     ;.,■■    :>ja.    .•;.■.    ...    ..1.^.1   ■■...!•   nl  c\ 

■Off.  ^viLiriTiiT  »ni-   pcriT' :  t.i.  i.t-  .  i.'.   ciut-  .  ..    ..i!:a-  uf  <:ciiii.ui 
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S  6.  How  then  arc  crimes  to  be  punished  whkh  arc  ua- 
xaitted  in  territory  occupied  by  force  of  arms,  but  wlucl  4n 
not  of  a  military  character  nor  provided  for  in   the  fntEtu^ 

Whilst  lhc>'  were  occupyinf;  VertaiDes,  no  pcraon  could  f^  ta  vos 
of  ihni  tnwn,  without  a  ptrwit  from  lli£  German  mtlitarj  auUionlicib  It* 
Ficnch  inajuT  continued  his  civil  dtitics,  and  the  French  Aag  vtoiaA 
over  ihc  Matrie  all  the  tinjc. — t>clcrol,  VfrsaiU^. 

Rcgiilations  such  bs  the  following  «x>c  tssucd  by  the  Ccfnaan^  ab 
the  gcncrul  conduct  of  llic  inba1>ituni$  in  nccu^ncd  dE&triciv-m,te 
tlicy  give  uji  their  anns  ;  llj«t  ihcy  put  oiil  their  lights  at  a  certain tnr, 
and  in  rnse  of  a  disturbance  at  night,  show  lights  in  aJI  their  waAam 
th.ll  ihiy  hnid  no  coinmuDicaiion  with  'the  enemy,'  or  with  anr|ana 
in  tlic  unoccupied  part  of  ihc  country- ;  that  they  clo  not  act  nhantSr 
as  guides  to  'trc  enemy;'  if  railed  upon  to  act  as  guides  to  llrm» 
pyirig  troops,  the)  «ili  mi»lcad  them  at  tlicir  yexA  \  that  they  da  bk 
join  ihc  hostile  aniiy,  nor  form  bandfl  on  their  own  account ;  thai  thrr* 
not  <.i:t  the  telegraph  or  injure  the  railway,  the  penally  for  di^olxilift 
in  »iich  case  is  death;  if  the  railway  or  tcteEiaph  b  injured  a.-d  6r 
offender  cannot  be  discovered,  a  fine  is  imposed  on  the  totin  or  rociiKir; 
and  if  ilic  fine  or  the  wMinl  wioncy  contribution  be  not  forthcominj,  hw- 
tagcs  are  taken  and  dciaired  until  it  is  paid.  The  townspeople  iJe» 
remain  tiani|uil ;  iUl  in  the  ncit;hbo(uhood  arc  to  leniain  uantjatl :  tkf 
arc  to  fumisli  ihc  rcquisiiions  demanded  from  them  and  help  tic  faol 
authorities  lo  par  the  money  contribution,  and  their  live*  udpoHV 
will  be  safe  and  their  propcuj-  ntotccteti. — Edwards,  supra. 

The  procliimaiion  oftn.ini.nl  Uiw  tenders  cver>  man  Itabie  tohcEtoRil 
as  a  soldier.  The  insiani  ihc  iieressity  cmacs,  that  instant  the  ttur  (f 
soldiership  ou^bt  tn  reaoe,  nnd  the  rijjhls  with  the  relations  of  civil  ilr> 
be  rcMoied.  I'rr  Lnm  ItrouKliiin).  Debate  on  tlie  trial  of  the  Re*.  Jita 
Smith  by  court-raartlal. — Pari.  Debates,  1824. 

In  the  field,  all  followers  and  retainers  of  an  army  bKtne  <oli^* 
the  restiaint  of  military  law,  and  ibe  custom  of  war,  aixl  the  aecCHV' 
the  cn&e  then  alw  justifies  the  puni<i)imem,  by  scnience  of  toati- 
nf  certain  crimes  ajifainM  the  safety  ot  ihe  httov,  or  the  |iet5on  or  Ae 
perly  of  individiialit  belurt^intf  10  ii,  or  entitled  lo  its  protectian.  wfai 
offenders  tlicinselves  neither  beloRjt  to  nor  arc  conneclad  wA  ikr 
ser^'ice. 

The  defbration  of  martial  /aw  renders  all  persons  ainen«t)l»t»ctM» 
mania),  on  ibe  order  of  the  militarj'  authoiit)-,  so  long  as  the  ctrUyafii^ 
lure  is  not  in  force.  Iherc  is  also  a  modimJ  caxrcise  of  minnibw. 
when,  by  special  intervention  of  the  auihnrity  exercising  the  tqpddne 
power,  courts-martial  have  been  erected  into  tiibuoals,  far  tlM  tnlrf 
persons  not  subject  to  miliiai-}  law  for  ceruin  ^dfied  ofiencxx,  altlM^ 
the  ordirutry  course  of  law  tn.ty  have  been  partiallir  restored,  or  nd  l*w 
been  altoj^tber  siaj-ed. 

As  instances  of  the  special  l.iws  ert^ating  this  exceptional  JnrMnte 
way  be  mcntiored— the  Statute  fFr.)  39,  Gea  lll.c.  i),puKd  la  lictait 
in  i7<jS,  which  was  rcviveil  by  the  Iritli  Act,  i,o  Geo.  It(.,c.  a.aMlfiVte' 
continued  by  ihe^i  (lea  III.,c.  14;  the  Siaiuie  43  Ceo.  111.,  c.  trr, 
which  vt:it  |Uised  in  tlic  Imperial  Parliament  in  tSot,  ee-CBacliaf  iIb 
principal  provisitms  of  that  before  mentioned  ;  and  the  OrtiMO 
(Canada),  2  Vict.  c.  3,  paswd  in  Canada  in  1S38.  These  Acts  aalkarui  <■ 
exerdse  of  the  po\fc  crs  which  tlicy  may  confer  on  the  eaieciitive,  '  wImAv 
the  ordinary  courts  sh.ill  or  sh.ill  not  he  open,*  and  do  nut  \xy  ietwv  mf 
devialion  from  the  ordinary  manner  of  proceeding  in  the  can  ol  cvw- 
tnartiAl  bdd  under  tbetn.     The   Irish  Coercioo   Act,  pasaril  in  I'D 
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code  of  the  conquering  Slate  ?  To  solve  this  question  it  will 
be  fiulTictent  lo  recur  to  the  principles  already  laid  down. 
Although  the  laws  .and  jurisdiction  of  the  conquering  St.itedo 
not  extend  over  such  foreign  territory,  yet  the  laws  of  war 
confer  upon  it  ample  power  to  govern  such  territory-,  and  to 
punish  all  oflfcnccs  and  crimes  therein  by  whomsoever  com- 
mitted. The  trial  and  punishment  of  the  guilty  parties  may 
be  left  to  llic  ordinary  courts  and  authorities  of  the  countiy, 
or,  they  may  be  referred  to  special  tribunals  organised  for  that 
Tpose  by  the  government  of  military  occupation  ;  and  where 
are  so  referred  to  special  tribunals,  the  ordinary  juris- 
ction  is  to  be  considered  as  suspended  quoad  hoc.  It  must 
remembered  that  the  authority  of  such  tribunals  has 
source,  not  in  the  laws  of  the  conquering,  nor  in  those 
the  conquered  State,  but,  like  any  other  powers  of  the 
vcrnment  of  militar>'  occupation,  in  the  laws  of  war ;  and, 
all  cases  not  provided  for  by  the  laws  actually  in  force  in 
e  conquered  territory,  such  tribunals  must  be  governed  and 
ided  by  the  principles  of  universal  public  jurisprudence. 
aw  far  tlie  laws  of  the  former  government  continue  in  force 
r  the  conquest,  and  how  far  they  are  replaced  by  those  of 
:e  conquering  State,  by  tbo^e  enacted  by  the  government  dc 
to,  or  by  new  principles  of  jurisprudence,  or  usages  and 
;om3  introduced  with  the  conquerors,  is  considered  in  other 
Iftceii,  and  need  not  be  repeated  here.  In  the  war  between 
United  States  and  the  republic  of  Mexico,  it  was  found 
it  no  provisions  had  been  made  in  the  United  StateV  rules 

i  &4  ^\'ill.  ]V.,  c  4),  regulated  tbc  raakorilicntctnbcrsLfthcpunKsliment 

I  be  ■vardnl,  and,  among  other  peculiar  cnactmcols,  provided  (sec.  u) 

the  panics  before  the  coun  might  liaM!  thcassisunce  of  counsel  and 

lo  &esi  Britain,  the  preamble  of  each  succc^ssivc  Mutiny  Act  rcasscits 

niegality  of  manUI  Uw  in  time  of  petce,  by  reciline  from  the  Pnition 

Right  th»t  no  man  cxn  be  forejudgn]  of  life  or  limb,  or  sub>ected  in 

ne  of  nrace  to  »ny  kind  of  punishment  within  the  mXax  by  niariiJtl  l.iw. 

iilirectiy,  iherefiire,  it  recognises  the  legality  of  lesoning  to  this  exixHJif  tit, 

time  oif  ifar  and  iniesiinc  commotion.     No  legal  dogma  can  be  clearer, 

.  bem^  each  year  recognised  by  rarliamem,  it  is  entitled  to  all  the 

3ce  which  may  be  due  to  ati  act  of  the  legislature  so  rcpealedly  re- 

laad  oonsidcTBa.    Tbe  legal  right  or,  more  properly,  me  power  of 

1,  oribe  repretentaiive  of  >UJe»y,  to  procUim  m^inial  law, 

I  fiuly  sei  forth  In  many  Statutes,  ami  the  acknowledged  preroga- 

k'e  of  the  Crown  tu  resort  to  the  exercise  of  martial  law  a^nst  open 

nies  or  traitors,  is  expressl}'  ckxian;d  in  several  earlier  Statutes,  and 

I  nraonff  others  more  recent, m  the  Irish  Disturbance  Act  of  1833  (3  i 

1  WtlL  I V.  c,  4.  a.  40).     Set  Simmons,  Cmirts  Martial. 


and  articles  of  war  for  numerous  cases,  civil  and  ciiiniiu],W 
twccn  citizens  of  ttic  United  States  and  between  such  dlmn 
and  foreigners,  in  Mexican  territory  occupied  by  our  tioopt 
and  consequently  without  tlie  jurisdiction  of  any  court  d  ifac 
United  States.     All  such  coses,  of  a  criminal  character,  arisiot 
in  tiic  territory  of  Mexico  occupied  by  tbc  '  main  army '  wia 
General  Scott,  were  referred  by  him  to  '  military  commissoBs,' 
which  were  special  tribunals  constituted  and  appointed  fv 
that  purpose  ;  in  California,  they  were  usually  left  to  be  d6> 
cidcd  by  llie  ordinary  tribunals  of  the  country,  although  jpetal 
tribunals  were  there  organised,  in  a  few  special  cascs^bytk 
government  uf  military  occupation.     This  waa  in  confonmlf 
to  principle,— martial  law  of  the  conqueror,  or.  as  it  hu  bodi 
called, '  extra-territorial  martial  law,"  was  the  go%-cming  rait 
while  the  civil  or  special  tribunal  was  the  instrumenl  of,  or 
acted  in  subordination  to,  the  military  power,  and  the  limiu- 
tions  to  this  power  were  ilic  laws  of  war.' 

■  Gardner,  /luf.  b/  Am.  Int.  t^tw,  p.  3oS ;  Cusliing,  O^m/m  if 
V.  S.  A.  G.,  pp.  365,  ct  ««q.  ;  Howard,  Pitrf.  D^tf.,  N.  S.,  wO.  cxi.  p  D« 
S<ott,  Gen'l  Oftffri.,  Ho.  20,  1-eb.  19,  1847  j  Marcy  lo  Scoit,  fcfc.  IJ, 
1847  ;  CifM^.  Dm-.,  No,  60,  30ih  Cong.,  tsl  sess.  H.  of  R.,  pi  874. 

In  1865,  one  Ukinbdin  P.  Millig.-in  prcMOied  a  petition  u*  tM  OtoM 
Court  of  the  United  States,  for  tbc  district  of  Indiana,  to  be  diMbu|i< 
from  an  alleged  unUtvful  iniprUonmenl.  The  case  nude  bj  tie  pcuonv 
was  this  : — Millignn  w.is  n  citiien  of  tbc  United  States :  hoA  LtvJ  ir 
twenty  yean  in  Indiana,  and  »t  the  litnc  of  Ibc  grtc\'.itvc(a  coRtplttwd^ 
wasROt,  »nd  never  had  been,  in  the  military- or  imvaI  service oftlicViMA 
Slates.  On  Oct.  5,  1864,  while  at  home,  he  h.td  bcca  aircatol  htvie 
of  Cenenil  Hovey,  comin.inding  themiliUr>'  district  of  Indtum,  fw**^ 
been  kept  In  cl»sc  cont'mcaienL 

On  Uic  3 1  St  of  that  mt^nih  he  was  brought  before  a  military  cumi** 
Bion,  con^'Cncd  at  I  ndianapo1i«  by  order  of  General  Hove>',lncd  inn«M 
charges  and  specifications,  found  euilty,  and  sentenced  to  be  lui^ei.  Qi 
the  nutter  bciae  evcntunllv  brought  before  ihc  Suprecui  Co«rl,  ia  Ik- 
cember,  1866,  Mr.  Ju:iticc  Davis  rcni-irlced  Ihu  no  )p-itvcr  quctfiaB  M 
ever  been  considered  by  iliat  Court  Uuji  the  ooe  then  before  ibaD,fiL— 
Hud  a  military  commihsion  (lie  Icjtal  poM-er  and  authority  to  tr;  sd 
punish  the  petitioner?  that  thcic  was  no  <[ijci(ion  whii:h  mote  aauiftt^ 
ccmcd  the  rights  of  the  whole  people  of  the  United  States,  for  it  waitkB 
birthright  of  every  Amerioin  dtiicn,  when  diarged  with  crime.  tDhcBU 
and  to  be  punished  uccordinj;  to  law. 

The  court  had  judicial  kiiuwledce  lli.it,  in  Indiana,  the  Fedetal  aathooiT 
was  always  unopposed,  and  ii^  courts  always  open  to  hear  crintlntl  Mce^ 
sations  and  to  rcdi'csa  ^cvanccs  during  the  Civil  War,  no  uiaceof  «V 
could  sanction  a  military  trial  there,  for  any  offence  wliato^ruf  a  cibn. 
in  civil  life,  in  no  wise  connected  with  the  military  seri-ice  ;  Cnogmt  taii 
grant  no  auch  power  :  and  m  the  honour  of  the  icgisLitiire  it  nuy  be  w' 
thai  it  liad  never  been  provoked  by  the  stateof  the  country,  even  toanoipt 
torKCTciM:  it.  One  of  the  plainest  ronsiilutional  provisioni  wai,(haiBbak 
infiini:cd  when  MiUigan  wiu  tried  by  a  court  not  ordained  am)  od&Mm 
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dominion  of  the  King  in  right  or  his  Crown,  and  that  the   i 

habitants  of  sucii  conquered  territory,  once  received  under  ij 

King's  protection,  become  his  subjects  and  arc  univcrsaJIy  1 

be  regarded  In  that  Hght,  and  not  as  enemies  or  alicas.   A 

no  otlicr  act  than  that  of  conquest  is  requisite  to  aakc  tM 

co[iqucrcd  territory  a  dominion  of  the  Crown,  and  nodul 

more  than  the  submission  to  the  King's  authority  and  pioteC] 

tion,  on  the  part  of  the  inhabitants  of  such  terriuwy,  is  tiecc9| 

sary  to  make  tliem  subjects  of  the  King,  sucli  territory  ii  iM 

longer  to  be  regarded,  cither  by  other  nations  or  by  oilu 

parts  of  the  British  empire,  as  a  foreign  countr>",  or  its  inhaM 

tants  as  aliens.     In  other  words,  foreign  territory  becomes. 

dominion,  and  its  inhabitants  the  subjects  of  the  King,  i^ 

facto^  by  the  conquest  made  by  tlic  British  arms,  without  m 

action  of  the  legislature, — the  Parliament  of  Great  IJntain.' 

t  S.  But  a  difTercnt  rule  holds  in  the  United  States.    11 

peculiar  character  of  our  government,  and  the  powers  vest 

in  it  by  the  I'cdcral  Constitution,  have  given  rise  to  rules  son 

what  peculiar  and  anomalous,  witli  respect  to  the  govcrmiK 

of  conquered  lerritor)'.     The  President,  in  the  exertisc  of  1 

constitutional  power  as  commander-in-chief  of  the  anny,  jt 

the  military  officers  under  his  authority,  may,  when  war  I 

been  declared,  seize  tlie  enemy's  possessions,  and  cstabltsli 

government  and  laws  for  the  territory  so  seized  and  occtipii 

Such  territory  is  subject  to  the  sovereignty  and  dominion 

the  United  States  as  soon  as  the  enemy  is  driven  out  or  9t 

niits  to  our  arms.     But  neither  tlic  Prehidcnt  nor  his  o£B« 

can  extend  the  Umit^,  or  enlarge  the  boundaries  of  the  unii 

This  can  only  be  done  by  congress.    As  the  institulioos  ■ 

laws  of  the  United  States  do  not  extend  l>eyond  the  Uni 

before  assigned  to  tlicm  by  tlie  legislative  power,  the  inha 

tants  of  a  conquered  territory,  during  its  military  occupati 

by  the  United  States,  can  claim  none  of  llic  righu  and  pri 

leges  established  by  such  laws.      And  even  where  tlicsc  io! 

tutions  and  laws  arc  adopted  by  the  government  of  militJ 

occupation,  the  rights  which  they  confer  upon  the  inliabiuu 

of  the  conquered  territory  do  not  extend  to  the  States 

•  Calvin's  COM,  Cokt  ff.,  port  vii  Elphinstooe  v.  D«drce^t 
Knofip.  ^.,338;  CampbeU  v.  H»II.  ly  S/ite  THah,  322;  J'alwij*: 
Mostyn,  I  Cwp.  /f.,  163  :  Callct  v.  Lord  Kcitli,  3  JCiuf.  A,  160;  BUol 
V.  Guldy,  4  MmC  Jt,  sjj. 
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cmtorics  of  Uic  Uniietl  Stales.  The  conquerexl  territory  is 
iDclcr  tbe  suvcrL-J^iity  and  authority  of  tlic  Union  ',  but  it  is 
oEapartof  the  United  States  i  nor  docs  it  cease  to  be  a 

ign  country,  or  its  inhabitants  ceaae  to  be  aliens,  in  the 
m*e  m  which  these  words  arc  used  in  our  laws.  They  are  to 
e  governed  b}'  martial  law,  as  regulated  and  limited  by  public 
w.  Bui  while  *iuch  territory  forms  no  part  of  the  Union,  and 
t  inhabitants  have  none  of  the  rights,  immunities,  and  priv!> 
of  citizens  of  the  United  States,  under  the  Federal  Con- 
itution  and  laws  ;  ncvcrtiiclcss,  other  nations  arc  bound  to 
Svd  the  conquered   tcrritor>',  while  in  our  possession,  as 

itofy  of  tlic  United  States,  and  to  respect  It  as  such,  and 
regard  its  inhabitants  a.-;  under  our  protection  and  guvem- 

it;  'for,  by  the  laws  and  usages  of  nations,' says  Chief 
IBiice  Taney,  'conquest  is  a  valid   title,  while  the  victor 

iotiins  "the  exclusive  possession  of  the  conqucretl  country. 

citizens  of  no  other  nation,  therefore,  have  a  right  to  enter 
^without  the  permission  of  the  American  authorities,  nor  to 
>ld  intercourse  with  its  inhabitants,  nor  to  trade  with  them. 

regards  all  other  nations,  it  is  a  part  of  the  United  States, 

belongs  to  them  as  exclusively  as  the  territory  included 
Our  established  boundaries.' ' 

I  9.  Thih  distinction  between  conquered  territory  in  the 
'wtaiy  occupation  of  the  United  States,  and  territory  of  tlic 
""ed  States  within  the  limits  of  the  federal  union,  as  estab- 
■•^^d  by  congress,  is  a  very  important  one,  and  leads  to  very 
t^tant  consequences.  It  lias  been  recognised  and  estab- 
^ci  by  tlio  decisions  of  the  highest  judicial  .luthority,  and 
t  be  regarded  as  tbe  law  of  tlie  land.  The  relations  bc- 
the  inhabitants  of  such  conquered  territory  and  foreign 
Otis  are,  therefore,  very  different  from  the  relations  bc- 
**i  ilie  people  of  the  United  States  and  such  nations,  as 
iousiy  established  by  treaties  and  commercial  law.  Tbe 
'Course  of  foreign  nations  with  such  territory,  is  regulated 
^Iw  government  of  occupation,  under  the  direction  of  the 

<Ja»dncr,  fiulilutft,  p.  loS  ;  Fleming  et  al.  v.  rii^e,9  Howard  R., 

Cross,  et  al  v.  Harriton,  ifi  No^ntrd  R.,  164. 

*>  February.  1866,  it  was  resolved  t>^'  Con^^st  (hat  ibe  coadiiion  of 

^Amct  Oinlcdentc  States  fully  juuilicd  the  Presidcni  in  m-iintatning 

^uspen^ion  i>f  lh«  w-ril  ..f  kakiat  :..>rpus  in  ihojc  Stales,  and  that  tta 

ition  of  those  States  fullv  Justined  itie  President  in  mainiaining  tbe 

possesion  anil  contiof  of  diein. 


TO  allow  mtcrconrse  at  an 
war.  So.  also,  the  rules  of  i 
inhabitants  of  the  United  St: 
may  be  very  different  from  t 
and  trade  between  different 
vessel  entering  the  port  of  t 
military  occupation  by  the 
the  regulations  adopted,  an 
government  of  such  territo 
tumir^  to  the  United  States 
regarded  as  coming  from  a  I 
in  the  coasting  trade ;  and  th< 
payment  of  duties  as  fixed  by 
for  g<xxls  imported  from  a  fon 
victor  to  the  revenues  of  tiu 
established  and  recognised  by 
of  nations.  It  is  immaterial 
from  import  taxes,  rents  of  pu 
and  export*,  or  from  any  othc 
conquest  and  rightfully  belon] 
arc  ]x:rmitted  to  hold  commer 
lory,  whether  they  be  subjects 
States,  must  conform  to  the 
established  by  the  conquering 
by  the  United  States,  the  Pre; 
3ve  enactments,  exercigg^h^ 
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iii.  with  respect  to  the  enemy's  territory  in  the  possession  of 

lh<  United  States,     i.  In  the  case  of  the  Island  of  Santa 

Cnu,  belonging  to  the  Kingdom  of  Denmark,  but  in  the 

"rflilai^- occupation  of  British  forces,  the  Supreme  Court  says: 

■Although  acquisitions  made  during  war  are  not  considered 

permanent  until  confirmed   by  treaty,  yet,  to  every  com- 

ial  and  belligerent  purpose,  tliey  are  considered  as  a  part 

the  domain  of  ihc  conqueror,  so  long  as  he  retains  the  pos- 

ion  and  government  of  them.     The  island  of  Santa  Cruz, 

its  capitulation,  remained  a  British  island  until   it  was 

torcd  to  Denmark.'    2.  Castine.  in  the  United  States,  was 

tured  by  the  British  forces  on  the  first  day  of  September, 

Ml    and  remained  in  their  exclusive  possession  until  after 

ratification    of  tlie  treaty  of  peace,   in  February,    1815. 

'y  tile  conquest  and  military  occupation  of  CastJne,*  says  the 

'pt'erme  Court,   'the  enemy  acquired  that    firm  possession 

licj\  enabled  him  to  exercise  the  fullest  rights  of  sovereignty 

that  place.     The  sovereignty  of  the    United  States  over 

territory  was,  of  course,  suspended,  and  the  laws  of  the 

sited  States  could  no  longer  be  rightfully  enforced  there, 

**^  obligatory  upon  the  inhabitants  who  remained  and  sub- 

*t«rd  to  the  conquerors.     By  the  surrender,  the  inhabitants 

***=d  under  a  temporarj*  allegiance  to  the  British   govcrn- 

t.  and  were  bound  by  such  laws,  and  such  only,  as  it 

to  recognise  and    impose.     From  the  nature  of  the 

no  other  laws  could  be  obligatory  upon  them  ;  for  where 

is  no  protcctiot»  or  allegbnce,  or  sovereignty,  there  can 

'^O  claim  to  obedience.     Castine  w,ns,  therefore,  during  this 

*<:»d,  so  far  as  respected  our  revenue  laws,  to  be  deemed  a 

^gn  port,  and  goods  imported  into  it  by  the  inhabitants 

^^  subject  to  such  duties  only  as  the  British  Government 

*^c  to  require.     Such  goods  were,  in  no  correct  sense,  im- 

"*:^  into  the  United  States.'     3.  In  the  case  of  Tampico,  in 

'^<rco,  which  was  captured  and  occupied  by  the  anns  of  the 

■ted  States,  during  the  war  with  Mexico,  the  Supreme  Court 

that  cargoes  of  goods  landed  Uiere  were  liable  to  the 

■^ies  chained  on  them  by  tlie  military  authorities  of  the 

^iled  States,  whether  shipped  from  tlie  United  States  or 

*»i  foreign  countries.* 

III.  In  the  absence  of  any  laws  of  Congress  on  this  sub- 

*  Thirty  Hogsheads  of  Sugar  v.  Boyte,  9  CrMuk.  R.,  191  j  United 
*^Vs  V,  Ri«,  4  Wluaf.  R.,  %i^ 


jcct,  the  regulating  and  collecting  of  such  revenues,  ia  €0010/1 
territory  in  our  possession,  devolves  upon  the  PrcsidcDl  oflk 
United  States,  as  the  constitutional  commandcT-ia-<iit5,ai 
upon  the  military  and  naval  ofBccrs  under  his  dir«clioa.  Tht 
moneys  derived  from  these  sources  may  be  used  for  die 
Support  pf  the  governmL-nt  of  the  conquered  tcnitatY.arta 
the  expenses  of  tiie  war.  They  are  war  revenues  and  «lu  ntf 
belong  to  the  treasury'  of  the  United  States  until  so  dlrcodi 
by  a  law  of  Congress.  Being  no  part  of  the  moneys  oflk 
Treasury  of  the  United  States,  their  expenditure  is  not  mg*- 
lated  by  the  general  taws  of  the  United  State:*,  but  by  tbc 
direction  of  the  President  of  tlie  United  States,  under  vhfS 
authority  they  were  collected. 

During  the  war  of  I S46,  between  the  United  States 
Mexico,  and  on  the  conquest  of  the  ports  of  the  latter  rcpid 
lie  on  the  Gulf  of  Mexico,  tlie  President  of  the  United  Stitt 
formed  a  tariff  of  duties  on  goods  from  the   United  Sui 
and  foreign  countries,  admitted  into  such  ports  in  our  mtljiac 
possession.    A  different  one,  however,  had  been  picvioiujj 
adopted  for  California,  by  the  military  and  naval  coouiuDdaf 
-on  the  Pacific  coast  and  gulf  of  Califoraia,  Avhich,  with  cert» 
modifications  was,  with  the  tacit  approval  of  the  I 
continued  to  the  end  of  the  war.    Certain  missions  ^;..:  . — 
public  property  in  California  were  lented  by    the  milioiT 
commander  and  governor,  and  certain  movable  prc^xrrts  h> 
longing  to  the  former  government  was  sold  by  the  aat 
authority.    The  moneys  derived  from  Uicse  sources  coaia- 
tutcd  the  '  military'  contribution  fund,'  which  wiu>  u^  fiv  tht 
expenses  of  the  government  of  occupation,  and  for  canymi 
on  the  war.     By  .subsetiucnt  acts  of  Congress   the  moncyf* 
collected,  and  not  expended,  were  made  to  form  a  portioorf 
tlie  funds  in  the  Treasury  of  the  United  States,  and  tbc  e^ 
pcnditurcs  were  settled  and  audited  by  the  proper  oActzsif 
the  Treasury  Department.' 

S  12.  As  military  occupation  produces  no  effect  (uDOCfK 
in  special  cases,  and  in  the  application  of  the  so-erc  right  ^ 
war,  by  imposing  military  contributions  and  conftBOtio^ 
upon  private  property,  it  follows  as  3  necessarj-  coaseqaaa. 
that  the  ownership  of  such  property  may  be  changed  danif 
such  occupation,  by  one  belligerent,  of  the  territory  of  Ik 
'  DuiiLip,  Di£at  0/  Lawt  of  U.  S.,  p,  i,)i3. 
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T,  precisely  the  same  as  though  war  did  not  exist.     The 
;ht  to  alienate  is  incident  to  the  right  of  ownership,  and 
the  ownership  be  restricted  or  qualified  bj*  the  victor, 
right  of  alienation  continues  the  same  during  his  military* 
P«sse!ision  of  tJie  territory  in  whicli  it  is  situate,  as  it  was  prior 
lo  his  taking  the  possession.      A  municipality  or  corporation 
lias  die  same  right  as  a  natural  person  to  dispose  of  its  pro- 
ptrt>' during  a  war,  and  all  such  transfers  axe,  Jfrinui  /aae, 
u  V'alid  as  tf  made  in  time  of  peace.     If  forbidden  by  the 
Ittcror,  the  prohibition  is  an  exception  to  the  general  rule 
public  law.  and  must  be  clearly  established.' 
I  13.  It  has  been  stated  elsewhere,  that  tlic  Irx  led  rci  siug 
"■cms  in  ever>-thing  relating  to  the  tenure,  title  and  trans- 
of  real  property ;  also,  that  the  munidpal  laws  of  a  con- 
(UCned  territory  continue  in  force  during  military  occupation, 
s«ccpt  so  far  as  they  are  suspended  or  changed  by  the  acts  of 
l»  conqueror.    It  is  not  necessary,  however, that  such  change 
t>uJd  be  made  by  special  decree :  it  may  be  done  by  the 
Yoduction  of  a  different  system  of  jurisprudence,  or  a  diffcr- 
it  usage  and  custom.     As  a  general  rule,  there  can  be  no 
tttfwn  in  relation  to  a  matter  regulated  by  positive  law,  as 
-^tom  derives  its  force  from  the  tacit  consent  of  the  legisla- 
vc  power  and  the  people.     But,  the  sovereign  Will  may  be 
plied  or  presumed,  a.s  well  as  expressed  by  words.  A  scries 
facts,  as  a  public  uniform,  gcnaal  and  continued  usage, 
Kistitutcs  a  custom,  which  has  the  force  of  law.  becau.'se  the 
ivwei^   will   fs  therein  implied.      Tittu  is  the  important 
pment  of  customary  or  common  law,  in  an  established  and 
tinuous  government.     But,  where  a  new  government,  M'ith 
Terent  institutions,  a  diflercnt  system  of  laws  and  difTercnC 
toms,  is  suddenly  established  by  the  operations  of  war, 
id  the  rights  of  conquest,  tlie  same  eflcct  upon  the  common 
w  of  the  country  may  be  immediately  produced,  which, 
ider  other  circumstances,  would  require  '  time,  whereof  the 
:mory  of  man  runneth  not  to  the  contrary.'    During  the 
jtjtar>'  occupation  of  California  by  the  forces  of  the  United 
»tcs,  the  use  of  Mexican  stamped  paper  was  necessarily 

'  Kent,  Cffm.ett  jim.  Zoav  vol.  i.  p.  gj  ;  Riqudinc,/Vn^(7./*«A  Int., 
i.  lit.  i.  op.  xii. ;    Cobraz  %:  Roistn,  3  Ca/a.  R.,  445  ;  Welch  v.  Sul- 
m,  tt  C<f/«. /?.,  165  ;  Isambcrt, /Iw. /•!»/.  i-Z/Jj/t. /«/,,  p,  J15  ;  Kampli, 
l/nafur,  tit.,  J  307;  Hart  v.  Burnett,  15  CaU.  R.,  559;    Payne  Sc 
V,  Trcadwell,  16  CaJa.  R.,  2aa 


dispensed  with,  for  conveyances,  and  other  of5cul  utitiqt 
and  private  contracts.  And,  as  the  local  officers  <ir  the  Um 
existing  government  of  California  were  generally  tgnoraat 
the  Spanish  language  and  Spanish  forms  of  conve}'andi| 
real  estate  was  usually  transferred  by  the  simple  deeds  at 
vcyance  commonly  used  in  the  United  States.  As  Midi 
vcyanccs  were  seldom  executed  in  conformity  with  the  rcq*. 
sitions  of  Mexican  municipal  law,  their  validity  rested  vfm 
the  usage  introduced  with  the  government  of  militaiy  occapt- 
tion.  Titles  to  many  millions  of  property  in  that  couatrj 
were  transferred  in  this  way,  and  the  usage  continued  ifar 
the  restoration  of  peace,  and,  until  the  enactment  of  otts 
laws  by  the  local  government,  after  its  organisation  as  a  Sot 
Conveyances  so  made  and  executed  have  always  boGa» 
gardcd  as  valid  and  sufficient  for  the  transfer  of  nal  propolf 
In  tlic  first  place,  the  law  requiring  tlie  use  of  clamped  pipS 
was  a  law  for  revenue,  and,  consequently,  was  suspended,  «lt 
other  political  laws,  i^o  facto,  by  the  conquest,  and  compttutr 
abrc^ated  by  the  cession.  In  the  second  place,  theirxte 
sitis,  with  respect  to  the  forms  and  execution  of  xsKatf- 
ances  of  rcil  property,  was  also  suspended  in  its  operadim  If 
the  introduction  of  a  different  usage  with  the  govtrotwDlrf 
tlic  conquerors,  and,  from  the  nature  of  the  case,  the  inbS- 
tants  of  California  could  hardly  be  considered  as  icmittolti 
this  law  by  the  restoration  of  pcicc.  But  this  point  wflkc 
more  particularly  discussed  in  the  next  ch.iptcr.' 

%  14.  It  may  be  stated,  as  a  general  proposition,  tiallkt 
duty  of  allegiance  is  reciprocal  to  the  duty  of  protecA*. 
When,  therefore,  a  State  is  unable  to  protect  a  portion  c/iH 
territory  from  the  superior  force  of  an  enemy,  it  lose*,  fortk 
time,  its  claim  to  the  allegiance  of  those  whom  it  faib  to  ;»- 
tcct,  and  the  inhabitants  of  the  conquered  tcmltfry  fM 
under  a  temporary'  or  qualified  allegiance  to  the  corxiiicnt' 
The  sovereignty  of  the  State  which  is  thus  unable  to  prwC^ 
its  territory  is  displaced,  and  that  of  Uie  conquered  w  jaiaD- 
tutcd  in  its  stead.  But  this  cliangc  of  sovereignty  msf  bt 
only  of  a  temporary  cliaracter,  for  the  conquered  lenft»r 
may  be  recaptured  by  the  former  owner,  or  it  may  be  mtunrf 
to  him  by  a  treaty  of  peace.     During  mere  military  occifft' 

'  Vidf  p^tf,  ch.   xxxiv. ;     Boyer,   Vnivtn^  Ptii.  L£w,  ch.  ■"■! 
Fibrera  Mixieanc,  tit.  pt«U(n.,  cap.  iv. 
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ihe  sovereignty  of  the  conqueror  is  unstable  and  incom- 
c  Hence  tbe  allegiance  of  the  inhabitants  of  the  tcrri' 
so  occupied  is  a  temporary  and  qualified  allegiance, 
ch  becomes  complete  only  on  the  confirmation  of  the 
iqucst,  and  with  the  express  or  implied  consent  of  the 
tquercd.' 

15.  But  when  does  this  change  of  temporary  allegiance 
ually  take  place?      And  under  what  circumstances  may 

inbabitanLi  of  a  conquered  city  or  province  take  up  arms 
repel  the  conqueror,  and  as:iist  Uicir  former  sovcrcifjn  in 
xwcring  his  lost  possessions?   These  are  delicate  question;^ 

always  easy  of  decision.    And  yet,  their  resolution  in- 
Ives  matters  of  the  utmost  importance  ;  for  tJie  decision  of 

first  fixes  the  line  between  justifiable  Jiomicidt;  and  mur- 
',  and  that  of  the  second  will  determine  whether  those 

en  in  arms  arc  to  be  treated  aa  prisoner)  of  war,  or  may  be 
eaitcd  as  military  insurgents.  As  a  general  rule,  the  in- 
bitants  of  a  place  lose  their  right  to  resist  on  its  complete 
pture  or  formal  surrender,  and  the  conqueror  then  loses 

right  to  kill.  Those  who  retain  their  arms  and  refuse  to 
r«nder,  are  still  enemies,  exercising  the  rights  of  war,  and 
gect  to  its  consequencci ;  but  those  who  submit  are  tiound 

the  conditions,  express  or  implied,  of  such  submission, 
tedience  to  the  laws  which  the  conqueror  may  injpose  by 

right  of  conquest,  is  undoubtedly  one  of  these  implied 
■ditions.     But  is  there  no  limit  to  such  obedience,  and  may 
those  who  have  thus  submitted  to  the  authority  of  the 
<>rious  enemy,  throw   off,  at   any    time,    this    temix>rary 
iance  to  the  conqueror,  and  restore  the  former  and  righl- 
Bovereignty  ?     In  other  words,  does  not  their  duty  to  their 
country  involve  the  right  of  insurrection  against  that  of 

conqueror?  In  order  to  arrive  at  a  satisfactory  answer 
Ills  question,  it  may  be  well  to  consider  the  more  general 

t  of  revelutunt.     For,  althougll  there  is  a  broad  and  ob- 

s  distinction  between  an  insurrection  of  a  conquered  city 

nnincc  against  the  conqueror,  and  a  revolution  against 
Established  government,  yet  it  will  be  found,  on  examina- 

Burlamaqut,  Droit  Jf  la  Nat,  ft  dts  Gens,  tome  v.  pt.  iv.  ch.  rL  j 

ican  Ina.  Co.  P.  Ciulcr,  3  P<leri  R.,  J43  ;  Calvin's  caaw,  Cokt  R.,  p(. 

;  Ra>-n«va],  Imt.  dn  DrvU  l<!at.  ete.,  \iv.  iii,  ch.  xx. ;  HeSlcr,  DroU 

cnu^ioiw/,  §1  l}3,  186;  Puifcndorf,  DtJur.Aai.  ti  Gent.,  bb.   vuL 

vi.  I  21. 


~tants  or  tie  conquered  pi 
conqueror  from  pursuing  h 
pose  of  securing  the  object 
^cs,  when  a  place  is  takci 
the  people  lay  down  their  a 
their  ordinary  peaceful  occu 
strainC,  but  with  the  tacit  or 
oppose  no  further  resistance 
They  are  virtually  in  the 
parole.    No  word  of  hono 
implied  ;  for  only  on  that 
have  relinquished  the  cxtn 
over  their  lives,  and  have  su 
to  pursue  their  ordinary*  aw 
gation  does  not  bind  those  « 
are  retained  as  prisoners  of  v 
tinucs.     It  is  only  tliosc  wh 
qucror,  by  a  relaxation  of  th 
tliat  are  tacitly  bound  by  th« 
they  decline  the  favour,  the; 
Thus,  a  prisoner  of  war  who 
kill  his  ^ard  and  cRcct  his 
tlie  laws  of  war,  or  the  oblig; 
i  17.  It  must  also  be  obs 
Is  mutual  and  equally  bi'ndin 

■  Qucrcd  arc  ""^-^  f^^  ;^.,K^ 
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their  ordinary  occupations,  without  any  Turthcr  re- 
lint  tliaii  may  be  necessary  for  llie  safety  of  tlie  conqueror. 
It  if  the  conqueror  should  impose  unusual  and  unnecessary 
sCraints.  should     treat  them    with    unmerited    liarshncss, 
juld  destroy  or  confiscate  th«ir  property,  taking  away  the 
ty  of  some  and  the  Uves  of  others, — such  conduct  on  his 
;  would  release  them  from  the  obligation  of  non-resistance, 
restore  to  them  the  rights  of  bcllis^erents  in  actual  war. 
rections,  in  such  cases,  are  justified  by  the  law  of  necessity 
Bd  the  natural  right  of  protecting  life,  ]ibert>',  and  property.' 
MS.  The  abstract  question  of  the  right  of  a  people  to 
;  \lp  arms  against  the  authorities  of  an  estabh'shed  gweni- 
snt,  has  often  been  discussed  by  speculative  writers.     How- 
opposed  It  may  be  to  the  general  theory  of  political 
lisation  and  government,  it  can  hardly  be  doubted  that 
revolution,  in  certain  circumstances,  would  t>e  justifiable, 
in  what  circumstances  f    Here  opinions  diverge,   and 
ibts  and  difficulties  increase  as  we  advance,  till  all  hope  of 
'  Sstisfactory  conclusion  is  lost.    Abandoning,  then,  all  chance 
Fcicciding  what  constitutes  justifiable  causes  of  civil  rcvolu- 
wc  must  judge  of  them  by  their  effects.    If  we  turn  to 
toiy,  we  fmd  that  they  form  some  of  its  brightest  and  some 
its  darkest  pages.     Sometimes  nations  have  been  bene- 
by  them,  and  sometimes  they  have  proved  the  utter 
of  whole  States.     Wliile,  therefore,  tlie  right  of  revolu- 
m  is  opposed  by  the  jurisconsult  on  technical  grounds,  and 
Inutted  by  t!ic  pliUosopher  on  the  ground  of  necessity,  all 
that  sucli  a  terrible  rupture  of  the  frame-work  of  civil 
:icly  should  be  resorted  to  only  where  all  other  means  of 
jresa  have  failed.     '  Governments,  long  established,  should 

be  changed  for  Ught  and  transient  causes But 

len  3  long  train  of  abuses  and  usurpations,  pursuing  in- 

ibly  the  same  object,  evinces  a  design  to  reduce  them 

idcr  an  absolute  despotism,  it  is  their  right,  it  is  their  duty. 

throw  off  such  government,  and  to  provide  new  guards  for 

sir  future  security.'  • 

*  I^tl)er,  /*<>/-  EtkUs,  \\  iiL  ch.  i.  §  l  j  b.  iv,  ch.  ii  5  29  ;  Atiegg,  Un- 
TJniiiimgeH,  p.  86  ;  Heffter,  L*hrl>Uik  Jiu  CriminaJnckUt,  %  37. 

*  VaiUt,  Drvit  lUs  Gtns,  liv.  ch.  xviii.  \%  1^,  291  ;  Tajfor,  On  Jlnit- 
fitms,  passim  :  BurUmnqui,  Dreit  dt  la  Nat.  el  tUi  iient^  lome  v.  pi.  il. 

vi. ;  DtitaraticK  0/  Anurican  IndefitiuUnei ;  Rntyclopa^a  j4mai- 
a,  wtt.  ImumetiffK. 
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'  J»  obtained  hy  it,  revt>Iutio 
*»fint    So^  also,  vi-ith  rc^xxt 
occupation  established  by  the 
fo  injurious  to  the  conquered  i 
'niolerablc.  an<I  lo  justify  then 
but  cruel  aUemativc,  of  insurn 
and  clear,  but  Ujcre  is  great 
particular  cases.     The  historia, 
most  invariably  justify  such 
patriotism,  while  those  of  the 
condemn  them  as  in  violation 
'njpiicd  obligation  of  submissio 
or  failure  usually  gives  to  a  mil 

character  of  patriotic  resistance, 
sacrifice  of  human  life.  They 
results  produced,  rather  than  hi 
them,  and  the  motives  for  whJc 
aU  the  operations  of  a  war  they 
character  and  unsatisfactory  h 
attended  by  the  most  atrocious  i 
terminating,  even  when  successfi 
As  might  naturally  be  expect* 
arc  unbridled,  the  innocent  an 
respect  to  age.  sex.  or  condition 
by  a  militarj.  insurrection  scldoi 
■*nich  attend  it  or  follouf  ^  t^M 
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ttc  swnc  code  over  life  and  property.     The  insurants  taken 
in  arms,  as  well  as  their  instigators,  may  therefore  be  put  to 
4ttth,  aiid  their  property  confiscated  or  destroyed.     But  this 
*xtrcme  right  of  tlic  conqueror  over  military  insurgents,  is 
limrtcd  by  the  laws  of  humanity,  and  he  is  not  justi6ablc  if 
be  resort  to  cruel  and  unnecessary  punishments.    Such  severe 
lights  sliould  always  be  used  with  moderation,  and  their  exer- 
cise tempered  witli  mercy.     Hence,  in  modem  wars,  only  the 
itadcrs  and  instigators  of  a  military  insurrection  are  usually 
'  "puiiishcd  with  death,  while  the  common  people  who  are  en- 
fi%<d  in  it  are  more  leniently  dealt  with.     Sometimes,  heavy 
*ontPibutioas  arc  levied  by  way  of  punishment  upon  the  place 
**■  district  of  country  where  the  insurrection  occurs-    This 
Pf^ctice  is  justified  on   the  ground  that  the  instigators  and 
I  Aiders,  being  usually  the  originators  of  the  insurrection,  should 
""Cr  the  punishment  due  to  the  offence,  and  that  a  community 
to  be  held  responsible  for  the  acts  of  its  members  where  the 
"dividual  offenders  cannot  be  othenvi.se  reached.     It  must  be 
'cmbcrcd,  however,  that  although  by  the  rules  of  war  the 
^racjacror  has  a  lawful  right  to  impose  the  severest  punish- 
n^nt  upon  military  insurgents,  it  by  no  means  follows  that  he 
'  J*-i£tifiable  in  so  doing.     Wc  must  here  distinguUh  between 
j*^t  is  permitted  by  the  law  and  what  is  forbidden  by  morality. 
there  is  no  legal  tribunal  to  determine  upon  the  justice  of 
^iu.  neither  is  tlicre  one  to  determine  upon  the  cause  of  a. 
"■itar>-  insurrection,  or  llie  justice  of  the  punishment  imposed 
't^  the  insurgents.     But  tliere  is  a  tribunal  of  public  opinion 
"^^-hich  all  are  subject      If,  therefore,  the  conqu  cror  has,  by 
of  tyranny  and  oppression,  given  good  cause  for  a  revolt 
place  occupied  by  force  of  arms,  his  own  conduct  will  be 
L«jemiied,  and  that  of  the  insurgents  approved  at  the  bar  of 
atncc  and  in  the  opinion  of  all  good  men.^ 

'    Ku/r  iml^,  ch.  XX.  uid  xx'x ;  Vauel,  ffroi/  tier  Gnu,  Ihr.  iil  cb.  xviii. 
— 9CH  291 ;  Barbeyrac,  NaU  tur  PufftKdor/,  tome  ti.  p.  474, 
-Aiucks,  by  or  with  the  piesttmed  aid  of  the  Frenrh  inliabii.ints,  were 
'■«!  left  unpunished  by  the  Genn.ins,  in  the  war  of  1 870.    At  M^tes^ 
Nantes,  half  a  vill.igc  was  consumed,  because  .1  porting  shot  w»s 
'  at  some  Dav.irisns.     At  Foiicancoiirt,  a  third  of  the  houMs  were 
JRncd,  I>ec3usc  the  inhabilunls  were  accused  of  being  in   collusion 
— ^  lomc  Krancs-tireurs,  who  had  tired  on  the  Gcnn^ns  at  the  entiancc 
the  village,  ander  cover  »f  a  thick  fog.      Vernon   (en   the  road  to 
*^»D),  ihofigb  an  open  town,  was  shelled  by  the  Cemians,  because  some 
keepen  had  bred  at  ihem  across  (he  river,  and  the  bridges  being 
^Akea  tn«v  couJd  not  reeross. — Edwu^s,  .n^W. 

H  H  a 


S  21.  History  aboands  in  examples  of  this  tctnd  of  tRnr- 
rcction,  and  of  punishments  inflicted  by  the  conqocror  npoa 
the  insurgents.  Without  recurring  to  the  wars  of  the  middle 
uQcs,  of  Uic  reformation,  of  Charles  V.,  Louis  XlV^aad  Frede- 
rick U.,  before  the  principles  of  international  law  were  fnJlf 
established  orgencrally  recognised,  we  find  numerous  exaaqila 
in  the  wars  of  Napoleon,  in  Europe,  and  of  tlic  Eng1t!fe,ii 
India.  And,  without  noticing  the  military  operatJons  olQi'^ 
Hastings,  Sir  Eyre  Coote,  and  Wellington,  wc  have,  m  4e 
rccL-tit  war  in  the  tatter  country,  some  most  terrible  exampicb 
of  the  severity  with  which  military  insurrections  arc  putu^bcil 
at  the  present  day,  and  by  the  most  civilised  conqucroo. 
3  few  illustrations  drau^i  from  the  wars  of  Napoleoti  wiUaoF- 
(ice  for  our  puqjose.  In  the  Italian  campaign  of  1796^ 
inhabitants  of  Favia  rose  against  tl>e  French  troops, aodBBad^ 
them  prisoners.  'Lanncs  routed  a  portion  of  the  inturgenfifl 
and  burnt  the  village  of  Mrcscia  ;  but,  as  this  severe  exuag^ 
failed  in  producing  intimidation.  Napoleon  hinuclf  rrtni 
to  the  rc\'oltcd  city,  »hot  the  leadens  of  the  insurrection, 
delivered  up  the  place  to  plunder.  '  This  terrible  example; 
says  the  English  historian,  'crushed  the  insuircctioti  ovrrtbe 
whole  of  I^mbardy.'  In  the  campaign  of  1797,  a  VenrtJM 
insuiTcction  was  organised  on  the  Adige,  four  hmidnd 
wounded  French  m  the  hospital  of  Verona  were  killed  it 
cold  blood,  and  the  French  garrison  of  Fort  Chlusa.  ^ak 
capitulated  for  want  of  provisions,  was  inhumanly  pot  to 
death.  The  insurrection  was  immediately  supprc^cd.  11> 
authors  shot,  and  a  contribution  of  one  million  one  buaditl 
thousand  francs  levied  on  the  city.  In  the  Peninsular  «r 
many  of  the  Spaniards  and  Portuguese,  after  submitting  lo4e 
French,  took  advantage  of  every  opportunity  to  rise  opno  » 
small  garrison  or  detachment,  and  to  murder  all  vtr^iggleit. 
They  were  puni.shed  with  .severity.  'So  many  compUialC 
say.s  Napier,  "  were  made  of  the  cruelty  committed  ty  Ste- 
Sena's  army  while  at  Santarcm,  that  Lord  WdllngttM  U 
ic  thoughts  of  reprisals ;  but  having  first  caused  sbkt 
liiy  ^^  be  made,  it  was  discovered  that  in  iDOSt  cata,  At 
ort/c/?.,,  it  ""i**-  3^'^''  having  submitted  to  the  French,  and  rccriwd 
ttcrr  _  ,j.jptection,  took  advantage  of  it  to  destroy  the  stragslnv 
""'jf/ft  iK  detachments,  and  the  cruelty  complained  of  ■» 

f/i_iii  5  i  infliction  of  te^iiimuu- jtimishntni  for  such  cmdad; 
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W  projected  retaliation  was  thereTore  chanKctl  for  an  injuno 
ion  to  the  ordcnan9as  to  ccisc  from  such  a  warfare.' ' 

I  22.  Military  occupation,  as  has  already  been  stated,  su»- 

>cnds  the  sovereignty  and  dominion  of  the  former  owner  so 

ong  as  the  conquered  territory  remains  in  the  possession  of 

the  conqueror,  or  in  that  of  his  aUies.    The  temporary  domi- 

iwn  nf  the  latter  completely  excludes,  for  the  time  being,  the 

''nginal  dominion  of  the  former.    The  vanquished  sovcreiKn, 

^Tcfore,  ha^  no  power,  as  against  the  conqueror,  to  alienate 

*riy  pirt  of  his  own  territory  which  may  be  at  the  time  in  the 

pOis«sion  of  the  latter     If  the  conquest  be  completed,  or 

*onflrnied,  the  title  passes  to  the  conqueror  precisely  as  it  was 

fhen  the  latter  first  acquired  the  possession.     Ko  otlier  party 

M  claim  any  r^hts  over  it  arising  from  any  convcyajice  or 

^Jsfcr  from  the  vanquished  while  it  was  in  llie  conqueror's 

**»sion.     But,  if  it  beaurrendcrcd  up  to  the  former  owner,  or 

Wvepcd  by  him,  such  conveyances  would  become  valid,  for  the 

*or  would  not  be  permitted  to  deny  his  own  act.     It  is  a 

*'^>t>Ic  of  jurisprudence  that  possession  of,  and  the  right  to, 

tHing  alienated — the  jus  ad  rem  and  the  Jus  ia  re — are 

s^iy  in  the  grantor  in  order  to  constitute  a  complete  title. 

^  military  occupation  these  exist  together  neither  in  the 

^  owner  nor  in  the  conqueror.     The  title  conveyed  by 

is  therefore  imperfect ;  if  by  the  former,  it  is  made  good 

'"^atoration  of  the  conquest;  and,  if  by  the  latter,  it  is 

leted   by  a  confirmation  of  the  conquest,  whether  by 

or  any  other  mode  recognised  in  international  law.* 

3.  But  suppose  war  to  be  declared  and  actually  com- 

^«rd.  and  that  one  of  the  belligerents  has  made  manifest 

tmtion  to  ciTect  the  permanent  acquisition  of  a  particu- 

ition  of  the  territory  of  the  other,  which  intention  is 

"^^^ards  accomplished  by  actual  conquest,  and  that  after 

declaration  of  such  intention  and  while  preparation  was 

«g  to  carry  it  out,  the  original  owner  should  alienate 

^^crritory,  in  whole  or  in  part, — is  the  conqueror  bound 

_J<Biilni,  Dit  Gufrrts  dt  la  R/volulian,  ch.  Ixxiii ;  Thiers,  Rfvolution 
'  ~^ite,  loioe  viii.  ch  iv  ;  lome  bt.  ch.  ii ;  Alison,  HUi.  Europe,  rtrf,  i 
'5»  468  ;  NapiCT,  Hist.  Ptniiutilar  War,  vol  ii.  p.  45'  ;  Napokon, 
f^ts,  tome  id  p.  195  :  lome  iv.  p.  14.9. 

*oe  '  Flotina,'  1  Dott.  R., 450 :  the  '  Fama,*  j  R^., 97  ;  Groiiu*.  Dt 
■*<■/:  ac  Pac.,  lib.  IL  ch.  vt  I  I  ;  Puffcndorf,  Di  Jur.  Nat.  tt  Gent. 
"  ch.  IX.  5  8. 
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to  rt^ard  such  alienation  as  a  valid  transfer,  or  may  ' 
regard  it  in  toto,  as  being  an  illegal  attempt  to  dq)rii.L  :-i^.  _ 
the  rights  of  war?    In  other  words,  did    not   his  avovtd 
dettrrmination  to  effect  the   permanent   acquJsititm   of  sod 
territory,  his  preparation  to  make  the  conquest,  and  bis  ability 
to  effect  it,  as  proved  by  the  result  give  to  the  cooqwrtt 
some  incohate  or  inceptive  right  to  the  territorj-  subsequolJy 
conquered  ;  or  did  they  not  at  least  suspend  the  right  oT  Uc 
original  ou-ner  to  alienate  it?     In  order  to  obtain  a  uctsdc^ 
tory  solution  of  this  question,  we  will  recur  to  fundwictfal 
principles.    The  rights  of  conquest  arc  derived   from  fttm 
alone.    They  begin  with  possession,  and  end  with  the  toss  •!( 
posjscssion.     The  possession  is  acquired  by  force,  cttbcf  &om 
its  actual  exercise,   or  from  the   intimidation   it  produca 
There  can  be  no  antecedent  claim  or  title,  from  which  »j 
right  of  possession  is  derived  :  for  if  so,  it  would  not  bead» 
guest.     The  assertion  and  enforcement  of  a  right  lo  poRsena 
particular  territory  do  not  constitute  a  (onquat  of  that  tcii- 
tor>'.     By  the   term  conquest   wc   understand   the  Jrniik 
acquisition  of  territory  admitted  to  belong  to  the  cDcm)-.    It 
expresses,   not  a  right,   but   a  fact,  from  vkhich  rights  art 
derived.     Until  the  fact  of  conquest  occurs,  there  can  be  *> 
rights   of  conquest.     A  title  acquired    by  conquest  an«H 
therefore,  relate  back  to  a  period  anterior  to  the  capqadt 
That  would   involve  a  contradiction  of  terms.     Thelitkrf 
the  original  oivncr  prior  to  the  conquest  is.  by  the  vcrj-  tursn 
of  the  case,  admitted  to  be  valid.     His  rights  arc,  tbcrefoKC 
suspended  by  force  alone.     If  that  force  be  overcome,  and  Iki 
original  owner  resumes  his  possession,  his    rights  revive,  I 
are  deemed  to  have  been  uninterrupted.     It  therefore,  cam** 
be  said,  that  the  original  ou-ner  loses  any  of  hi«  righti 
sovereignty,  or  that  the  conqueror  acquires  any  rights  whit 
ever,  in  the  conquered  territory,  anterior  to  actual  cooqu^ 
The  former  are  suspended  by,  and  the  latter  derived  from 
the/d^/  of  conquest,  and,  in  order  to  determine  the  date 
such  suspension  or  acqui^iition  of  rights,  wv  must  refer  tu  1^ 
fact  of  conquest  and  not  to  any  prior  intention  or  dctcnniiu- 
tion  of  the  conqueror.   If  these  propositions  be  true,  it  foUor 
that  grants  to  individu.il3  made,  after  the  cotttmencefflcnt  trf 
hostilities  by  the  original  sovereign  of  lands  tying  in  trnw 
tory,  of  which  he  still  retains  the  dominion  and  ownenCu}v 
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rest  ujwn  the  same  foundation  as  those  made  before  the  war. 
If  the  title  thus  conveyed  is,  by  municipal  law,  complete  and 
perfect,  the  land  becomes  private  property,  and  must  be  so 
regarded  by  the  conqueror.  If  it  be  incohate  and  imperfect, 
but  At//i<f  ^i/f  and  equitable,  it  nevertheless  constitutes  'pro- 
perty '  in  the  sense  in  which  that  term  is  used  in  international 
law.  It  is  tnic  that,  by  the  cxlrcmc  rights  of  war.  the  con- 
queror may  disregard  individual  ownership,  and  take  private 
property  and  convert  it  to  his  own  use.  But  such  a  proceed- 
ing, as  his  already  been  said,  is  contrary  to  modem  practice, 
and  cannot  be  resorted  to,  except  in  particular  cases  and 
under  peculiar  circumstances.  As  neither  actual  hostilities, 
nor  a  formal  declaration  of  war,  can  suspend  or  terminate  the 
sovereignly  of  the  original  owner,  he  retains  and  may  exercise 
his  dominion  over  every  portion  of  his  territory,  till  actual 
conquest.' 

f  24.  But,  suppose  that  the  vanquished  power,  white  the 
conqueror  is  actually  taking  forcible  possession  of  a.  part  of 
its  territory,  should  send  its  a^cnt  with  the  retreating  armyi 
and,  as  the  hostile  force  advances  its  standard  from  district 
to  district,  should  deliver  to  individual  subjects  title-deeds  of 
the  territory  at  the  moment  it  was  about  to  fall  into  tlie  pos- 
session of  the  advancing  foe,  with  iJie  evident  intention  to 
deprive  him  of  the  fruits  of  his  conquesL  Must  the  con- 
queror recognise  such  grants  as  valid  ;  and  if  not.  how  shall 
he  draw  the  line  of  distinction  betu'ecn  them  and  other  titles 
issued  by  the  same  authority  after  the  commencement  of 
hostilities  and  before  actual  conquest  ?  The  want  of  good 
Cuth  on  the  part  of  such  grantees,  as  well  as  on  the  part  of 
tbe  grantor,  would  deprive  them  of  the  rights  of  iond  fide 
purchasers.  The  distinction  between  -such  titles  and  those 
acquired  in  good  faith  and  granted  in  good  faith,  and  in  the 
ocdinary  exercise  of  the  rights  of  original  sovereignty,  is 
abundantly  manifest,  tha  frauduUnt  (w/tw/ vitiates  the  entire 
transaction,  and  renders  the  titles  mere  nullities,  and  the 
conqueror,  both  during  military  occupation  and  after  complete 
conquest  by  the  cessation  of  hostilities,  may  refuse  to  recog- 
nise them,  unless  by  some  express  treaty  stipulation  he  has 
agreed  to  regard  them  as  valid.    But  it  must  be  observed 

'  Bcuvier,  Law  Dtttwnary,  verb.  Ofttqiusi;  Pliilliinorc.  On  fnt.  /.tfs-, 
n>L  Ui.  §  313 ;  Vattel,  Droit  dis  Gtiu,  liv.  \L  ch.  xiiL  }  197. 
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that  the  same  rule  applies  to  grants  made  prior  to  thcwu; 
if  not  bond  fide,  the  conqueror  is  not  bound  to  realise  then 
as  valid.  The  fact  of  the  conqueror  being  in  po<iscsston  of  i 
part  of  the  countr>',  or  even  of  its  capital,  produces  nocftxt 
upon  the  part  which  remains  in  the  possession  of  the  fomer 
sovereign.  This  question  has  been  discussed  in  another  «- 
tion.' 

}  2$.  Again,  suppose  a  belligerent  should,  after  b  dectin* 
tlon  of  war.  and  in  anticipation  that  a  particular  poitioB  of 
its  territory  will  necessarily  fall  into  the  power  of  the  odsr 
party,  transfer  it  to  a  neutral  for  the  manifest  puipooc  A 
depriving  his  enemy  of  an  opportunity  to  acquire  it  by  coe> 
quest:  is  tlie  tatter  bound  to  recognise  the  validity  of  mcfa 
transfer  \  Every  sovereign  and  independent  State  hu  « 
undoubted  right  to  alienate  any  part  of  its  own  territory.  a> 
long  as  it  retains  the  owner<;hip  and  dominion  ;  and  otixr 
sovereign  States  have  an  equal  right  to  acquire  such  owner- 
ship and  dominion  by  any  of  the  modes  recognised  in  into^ 
national  law.  But  a  mere  treaty-cession  of  a  province  or 
territory  by  one  power  to  another,  can  never  operate,  by  iudt 
as  an  immediate  and  complete  transfer  of  the  ownership  aaA 
dominion  of  the  land,  or  of  the  allegiance  of  its  inhabiuntt. 
To  produce  such  effect,  a  solemn  deliver^'  of  the  possesaioa 
by  the  ceding  power,  and  an  assumption  of  the  dominion 
government  by  that  to  which  the  cession  is  made,  are  indi*- 
pcnsabic.  Until  then,  the  territory  continues  to  bcktng 
the  original  sovereign  owner,  and  its  inhabitants  remain 
subjects  of  the  power  to  which  their  allegiance  was  due  prior 
to  such  treaty-cession.  Such  coded  icrritoiy  ij^  therdiart; 
still  liable  to  conquest  as  the  territory  of  the  enemy. 
Kupposc  the  transfer  be  completed  by  a  formal  dclivciy  of  tht 
possession  to  the  neutral  grantee,  and  the  assumption  bylan 
of  the  dominion  and  government  of  the  ceded  tcrritorj? 
If  the  transaction  is  evidently  maUi  fidf  and  the  tiansfa  is 
made  with  the  manifest  intt:nt  to  defraud  the  bclligctcnttf 
the  rights  of  conquest,  the  pretended  ownership  of  tbc  ncotnl 
sovereign  will  not  be  rccf^nised  by  the  conqueror.  Uoifr 
over,  such  an  attempt  on  the  part  of  a  neutro]  to  bold  tern* 
tory  for  the  benefit  of  oneof  the  p.-irtiet  toa  war,  and  in  fniai 
of  the  belligerent  rights  of  the  other  party,  is  regarded  aii 
>  Mass  V.  Riddle  &  Co.,  5  Crtmdt.  R^  357. 


I OL  rati). 


MILITARY   OCCUPATION. 


473 


ion  ofiicutrfLl  duty,  and  as  an  act  of  hostility  toward 
parly  whose  rights  he  thus  attempts  to   defeat.     Such 
Tws  of  territory  by  a  belligerent  to  a  neutral  are  mere 
lilies,  for  fraud  vitiates  the  transactions  of  States  as  well 
of  individuals.     But  the  general  rij^ht  of  ncutralii  to  pur- 
chase the  property  of  belligerents,  ^/fran/^  Mlo,  if  the  sale 
hmdjlde,  Ls  universally  conceded.     The  character  of  each 
ion  must  be  decided  upon  its  own  merits,  and  the 
lination  of  the  question  belongs  to  the  political  power 
of  tht  State.    Altliough  the  transfer  may  have  been  made 
with  the  evident  intent  to  defraud  the  bcUiijerent  of  the  rights 
which  he  is  entitled  by  the  laws  of  war,  nevertheless,  policy 
ly  induce  him  to  treat  it  as  a  ^fi4  fide  tran^iction,  rather 
to  involve  himself  in    hostilities    with  the  pretended 
'BTcJiascr.' 

I  26.  \Vc  have  next  to  consider  the  effect  of  military  oc- 
'Pation  upon  incorporeal  tilings  and  rights,  as  debts,  etc.    Of 
it  has  been  justly  remarked  :  '  They  cannot  in  themselves 
'he  subject  of  actual  possession ;  they  are  not  external 
s  on  which  the  conqueror  can  lay  his  armed  hand.  They 
«"ights  which  exist  in  mental  apprehension  as  connected 
a  given  subject  to  which  they  arc  attached,  and  with  a 
^rial  object  upon  which  they  can  be  exercised.    Therefore, 
Koman  law  pliilosophicatly  said,  ipsum  jus  obtigatiorits 
'ale  tsit  and  again,  /kc p<}ssidcri  videtur  jus  inccrpffraie' 
"*,  therefore,  only  by  the  actual   possession  of  corporeal 
to  which  the  incorporeal  right  attaches  that  the  Con- 
or can  be  considered  as  occupying  the  latter  ;  but,  if  he 
himself  of  the  former,  he  is  considered  to  be  in  poa- 
Jon  of  both.     A  distinction,  however,  is  made  between  in- 
Mrporcal    rights   attached    to   a   corporeal   thing  and   those 
•Itached  to  a.persQtt.     Man,  it  is  said,  as  the  subject  of  rights. 
Cannot  be  compared  to  a  thing  ;  his  rights  do  not,  so  to  speak, 
hang  upon  him  as  tlicy  hong  upon  a  piece  of  land ;  they 
father  proceed  from  him ;  they  constitute  his  intellectual  or 
spiritual  property,  which   cannot,  by  the   agency  of  what 
Grotius  calls  a  nudum  factum,  be  separated,  without  his  con- 
sent, from  his  person.     It  follou-s,  therefore,  tliat  v^hcn  a  per- 

Hefftcr,  Droit  /ntmiationaly  §  1 31  ;  Ducr,  On  Iiuttrame,  vol.  i.  pp. 
137,4.3^:  Uic  '  Faraa,"  5  A'uif.,  9;  ;  il»e  'Johanna  EnicUa,'  29  Euj;.  Lam 
"     '  Kiguity,  it.,  562 ;  Cushinjj,  Opiniom  0/  Attyt.  G<t£t.  voL  vi  p.  638, 


instnimeiUs  or  documents 
of  the  obligation  of  the  obi 
g^es,  &c.  ?  Wc  have  shown) 
documents  are  only  evideuccA 
selves,  and  that  the  mere  fa| 
itself  authori&e  the  possessor| 
misor.    The  original  creditc 
debt  though  these  instrument 
$  27.  We  will  next  consit 
pation  of  a  State  upon  debts ' 
sucli  conquest  of  tlie  State  caj 
of  the  State,  such  as  debt3,| 
rights  so  attach  themselves  t' 
possession  of  the  latter  carries 
former  ?     There  are  two  distil 
_first,  where  the  imperium  of  t! 
the  w/mi/t  State  {vieloria  unia 
established  over  only  a  ^rt, 
colony  {vuioria  parlicularis), 
all  rights  of  military'  occupati* 
and  not  from  constructive  o 
not  tie  Jure  rights.     Hence,  hy 
the  government  of  that  coun 
poKsesiiion  of  the  conqueror, 
the  incorporeal  rights  which 
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'e,  acquire  to  those  wlitch  attach  to  the  whole.     We  must 

Bho  distinguUIi  with  respect  to  the  situations  of  the  debts,  or 

rathc-r  the  locality  of  the  debtors  from  whom  they  arc  ownng, 

whether  in  the  conquered  country,  in  that  of  the  conqueror, 

or  in  that  of  a  neutral.    If  situated  in  the  conquered  territory, 

or  in  that  of  the  conqueror,  there  is  no  doubt  but  that  the 

(conqueror  may,  by  the  rights  of  military  occupation,  enforce 
the  ccillection  of  debts  actually  due  to  the  displaced  govern- 
ment, for  Oic  dt  facto  government  lias,  in  this  respect,  all  the 
powers  of  that  which  preceded  it.  But  if  situated  in  a  neutral 
Stale,  the  power  of  the  conqueror,  being  derived  from  force 
alofic,  docs  not  reach  them,  and  he  cannot  enforce  payment. 
It  rests  with  the  neutral  to  decide  whether  he  will,  or  will  not, 
"wognise  tlie  demand  as  a  legal  one,  or  in  other  words,  whether 
»lc  ivill  regard  the  government  of  military  occupation  as  sufii- 
eicnlly  permanent  to  be  entitled  to  the  rights  of  the  original 
trwiitor.  lie  owes  the  debt,  and  the  only  question  with  him 
*5r  *vlio  is  entitled  to  receive  it  ?  In  deciding  this  question  be 
^ill  necessarily  be  determined  by  the  particular  circumstances 
of  tH«  case,  and  will  probably  delay  his  action  till  all  serious 
««*t>ts  arc  removed.' 

5  28.   If  tile  debt,  from  whomsoever  owing,  be  paid  to  the 

government  of  military  occupation,  and  the  conquest  is  aftcr- 

WWd  made  complete,  no  question  as  to  the  legality  of  the 

payment   can   subsequently  arise.       But  should  the  former 

sovereign  or  government,  after  a  lapse  of  time,  be  restored, 

and  the  debtor  receive  his  discharge,  may  the  original  creditor 

dcttiand  a  second  payment  .*    The  burthen  of  proof,  in  such 

*  Case,  lies  upon  the  debtor;    and    in  order  to    render  the 

piyiDcnt  valid,  and  make  it  operate  as  a  complete  discharge 

***   tlic  debt,  he  must  show:    ist,  Chat  the  sum  was  actually 

P*^*d.   for  an  acquittance  or  a  receipt,  without  actual  pay- 

"'*''*(,  is  no  bar  to    the  demand  of  the  original  creditor ; 

*"**#  that  the  debt  was  actually  due  at  tlie  time  when  it  was 

'^^^  ;  3rd.  that  the  payment  has  not  been  delayed  by  a  mora 

"  *he  part  of  the  debtor,  which  had  thus  operated  to  defeat 

■^^  *^Iaim  of  the  original  creditor.     If  the  debtor  be  a  citizon 

*■■»«  conquered  country,  or  a  subject  of  the  conqueror,  he 

■j^^    fteal,  Seititu  du  GowtnKmenl,  tome  r.  ch.  ii.  {  5  :  Wolfitn, 
^''•t-t,  cap-  vii.  \\  83},  8d4 ;  Valid,  Divit  dtt  Grfu,  liv.  iU,    " 
3.  i  Lauicrbacb,  CalUg.  Panib<t.,  Iilx  xtir.,  1,  xv.  J  7, 


must  also  show:  4tb.  tliat  the  piymcnt  was  compulsor)*-— "^ 
effect  of  a  fi>i«(yi>r  upon  the  debtor, — not  necessarily  extorta 
by  the  use  of  physical  force,  but  paid  under  an  order,  tfaedit 
-obedience  of  which  was  threatened  with  punishment  If  the 
debtor  be  a  neutral  or  stranger,  he  cannot  plead  compulscfi 
as  a  justification  of  his  making  payment  to  the  conqaotr, 
but  lie  must  also  show :  3th,  tliat  the  constitutional  law  of  d« 
■State  recognised  the  payment,  as  niadc  by  Kim,  to  be  \a^ 
in  other  words,  that  it  was  made  in  good  faith,  and  to  ib« 
tU  facto  authority  authorised  by  the  fundamental  Uui  lo 
receive  it.  It  is  not  a  necessary  condition,  but  itiiiiaA- 
stantive  defence  against  the  original  creditor,  lliat  the  laoac;^ 
has  been  applied  to  his  benefit ;  thus,  in  the  case  of  a  Soft 
creditor,  if  the  money  has  been  applied  to  the  benefit  of  tk 
State, — 'if  there  has  been  what  the  civilians  term  Avam'» 
rffw.^the  payment  will  be  regarded  as  valid.'  JH 

S  29.  The  earliest  historical  example  of  the  clTcct  of  vm 
tary  occupation  or  conquest,  on  the  payment  or  can«!5^ 
of  debts  due  to  the  conquered  State,  is  that  of  the  bnnW 
talents  borrowed  by  the  Thcssalonians  from  Thebes, and » 
mittcd  by  Alexander,  as  has  been  stated  in  another  d>a|» 
This  case,  however,  belongs  rather  to  complete  conquests,  fta 
to  mere  military  occupation  ;  for  the  debt  not  being paiAb* 
remitted,  as  a.  gift,  the  validity  of  the  gift  could  be  austaiirf 
only  on  the  ground  thai  Alexander  had  become  so  coliiriy 
and  absolutely  master  of  Thebes,  as  to  constitute  him  Iheb* 
and  universal  successor  to  the  defunct  and  cxtinj; wished  Sttft 
In  the  civil  war  between  Caesar  and  Pompey,  the  forroo  ^ 
mitted  to  the  city  of  DjTrachium  the  payment  of  a  debt  vrbitJ 
it  owed  to  Caius  Flavius,  the  friend  of  Dcdus  Hnitus.  Thr 
jurists  who  have  commented  on  this  transaction,  s^rce  d* 
the  debt  was  not  legally  discharged:  1st.  because  in  adti 
war  there  could  be,  properly  speaking,  no  <xct4f^iicn  ;  and  wi 
because  it  was  a  private  and  not  a  public  debt  /Vnotlo' 
classical  example  was  that  of  the  confiscation  of  Rhwliw 
houses  and  debts  within  the  Syrian  dominions,  by  Aatiodi* 
king  of  Syria  ;  but  this  was  settled  by  the  peace  which  pt^ 
vidcd  for  the  status  quo  ante  bfllum? 


'  Phillimore,  Oh  Int.  Law,  vol  iiL  \\  157,  i;8  ;  Bubcr,  Emnf.^ 
rtckt,  ^\  358,  JS9  ;  I,  Voct.  Com.  fui  Pand^<laj,  lib.  «ul  tA  it  i  ^ 
■  QuintUiM,  Jntt,  Oral.,  Ub.  v.  up.  x.  i  Albencus  Gc&lkii^  A 
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t  30.  The  first  example  in  modern  times,  referred  to  by 
tutSt  occurred  in  1349.  A  Fleming  lent  a  Frenchman  a 
ouund  crowns;  the  latter  contrived  to  delay  the  payment 
itil  war  broke  out  between  Flanders  and  France,  and  then 
lid  the  money  into  the  French  treasury.  After  the  peace 
t  Fleming  again  demanded  his  debt,  but  the  Frenchman 
ifeacled  himself  by  alleging  the  payment  to  the  royal  trca- 
iry.  He,  however,  was  condemned  to  pay  back  so  much  of 
e  thousand  crowns  a!i  he  should  be  pnivcd  to  have  expended 
I  his  own  benefit ;  in  other  words,  the  court  of  his  own  coun- 
jr  relieved  him  only  to  the  extent  of  the  sum  actually  paid 
t  the  sovereign  of  the  debtor.  The  fraudulent  mora  does  not 
on  to  have  entered  into  the  judicial  investigation  of  this 
Be.  In  a  war  between  Pisa  and  Florence,  toward  the  close 
the  Fifteenth  centur)',  the  fonncr  compelled,  by  threats  of 
imishment,  its  subjects,  who  were  debtors  to  Florentine  sub- 
lets, to  pay  Ilieir  debts  into  the  Pisan  treasury.  A  Pisan 
btor.  named  Ludovicus,  who  had  so  paid  his  debt,  was 
Wrtheless  sued  for  it  by  his  Florentine  creditor  ;  the  qucs- 
Ninvas  referred  to  Fliilip  Decius,  a  Milanese  jurist  of  ihc 
0Kst  reputation,  who,  reciting  the  premises,  concludes : '  Ex 
tibbs  omnibus  concludo  ct  indubitantcr  existimo,  quod  Ludo- 
cus  mediantc  tali  solutioac  fucrit  libcratus.'  In  the  j'car 
W5.  when  Charles  VIII.  of  France  overran  Italy,  and  tcm- 
•rarily  replnced  the  house  of  Anjou  upon  the  throne  of 
ipilcs,  the  debLi  due  to  the  State  from  tlic  opposite  faction 
^^Ballcd  in,  as  a  means  of  enriching  the  Angevin  party. 
flS  of  the  debtors  paid  honestly  the  full  amount  of  their 
*^  i  others  paid  a  portion,  and  obtained  a  receipt  in  full  ; 
■firs  again  obtained  a  written  discharge,  without  paying 
'*^ing.  Four  months  afterward,  Ferdinand  of  Axragon 
'■^stored  to  power,  and  the  French  and  Angcvins  driven 
i  and  the  validity  of  tliese  payments  and  receipts  was 
"ply  contested.  Tlie  opinion  of  Mattha£u.s  de  Afflictis,  a 
•^t  of  the  highest  authority,  was  invoked,  which  concluded 
*Ht  following  words:  'Prima  cetu/usitf,  t\uod  illi  debitorea 
^oj  dc  Arragonia,qui  fuerunt  in  morS  solvcndi  dictis  rcgibus 
Wtiiam  debilam  in  gcncre,  ctjussu  regis  CaroU  et  suorum 

J'i^libL  IIL  cap.  V. ;   Cocreius,  Grotius  Ttlustralus,  L  iii.  pp.  jo2,  336; 
^yt)iu«,  Hislar.  Ercerpta  Ltgationrs,  cap.  xsxx. ;  Tilunau,  UeberdtK 
'tJdet  Ampk.,  p.  13s  ;  Knin[i(i,  Liifraiur,  tti.,  %  ysj. 


tus  ab  Uiis  GalHs  jussu    mag 
pcrinde  habetur  ac  si  non  csset 
Quarta  conclnsio  sit  ista,  quod 
pccuniam  debitam  regibus  de  t\ 
tratus,  cui  non  potuit  resistec 
post  diem  solutionis  facicndx  ci 
penes  sc  retinebant  pro  cxpcnsi 
tionc  ofRcii  nomine  rm:io,  si  ips; 
sutit  tiberatu  etiam  quod  fuenn 
sit  ista,  quod  tUi  debitores.  qui  & 
sionem  Gallorum  publicam  vel  p 
veram  numerationcm  pecuntse  e 
debcnt  solvere  veris  creditorib 
rint  dictum  jussum.     Sexta  cent 
sc    concordaverunt,  ct    non  osi 
totum  vcl  in  jxiTtcm,  non  sunt  lit 
istas  conclusiones.'    The  case  of 
Hcssc-CasscI,  which  has  furnish* 
discussion  by  modern  jurists,  be) 
quests  tlian  mere   military  occu| 
considered  in  the  next  chapter. 
modern  times,  to  which  wc  shal 
the  war  between  the  United  Stat 
The  Messrs,  Laurcnls,  British  su 
bad  purchased  of  the  Mexican 
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AiTchasers  were  in  possession  of  the  property,  and  the  money 
till  remained  on  deposit  when  the  city  of  Mexico  was  cap- 
awd  1:^  the  American  forces.  This  money  was  seized  and 
xnfiscated  by  General  Scott  as  the  property  of  the  Mexican 
government.  On  the  return  of  peace  the  church  reclaimed 
fte  property,  and,  on  suit,  recovered  its  possession  from  the 
Messrs.  Laurents,  not  on  the  ground  of  a  default  of  payment, 
btrt  of  illegality  of  sale.  The  Laurents  then  made  reclamation 
igaiDst  the  United  States  for  the  money  confiscated,  as  British 
mbjects,  before  the  joint  commission  of  the  two  governments. 
Hie  commissioners  being  unable  to  agree,  the  case  was  referred 
to  the  umpire,  who  decided  that,  according  to  the  rules  of 
>itcTnatio,nal  law,  the  claimants  were,  at  least  for  the  time 
•di^,  to  be  regarded  as  Mexican  citizens,  and  not  British 
Objects.    Their  claim  was,  therefore,  rejected.^ 

'  VxpoTims,  Recueil d'ArretSjWv.  v.  tit.  vi.  Arrfit  2;  Philiimore,  On 
fft  Law,  voL  iii.  §§  565-569  ;  Commisnon  of  Claims  between  U.  S.  and 
-  Britain,  pp.  120-160 ;  Philip  Decius,  Constlia,  cap.  xxv. ;  Matthazus  de 
9^c^i,  Decisionei  Nap.,  Dec  150;  Pfeiflfer,  Das  Recht  der  Kriegsero- 
►iM(f,  pp.  191,193. 
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I-  Conquests,  how  completed- 
I>ubjugation  of  an  entire  Sta 
of  conquest—?.  Transfer  of 
UKOt  of  ihe  subject  require 
—8.  Reason  of  ihb  nile—a 
lorc»Kn  subjects— lo.  Rule  < 
II.  Richt  to  citiienship  und 
this  subjca— r3.  American 
jcmton  — IS.  Conquered  to- 
Uiiucd  States— 17.  Law*  of 
sovereignty- 18.  How  afleet 
W  hill  bws  of  new  sovereignl 
covcrics— 21,  LaM-3  conirwr 
reigniy— 23-  AmericAr  deca 
34.   Conquesi  changes   polhi 

— 25-  Titles  to  rea]  estate 3 

hUes-j7     Effect  of  conqu. 
Alienated  domains  of  Hcsw- 

5  I-  As  already  remarked,  i 

property  taken  from  the  en< 

ways.  OS,  by  a  treat)-  of  jjcai 

gation  and  the  incorporatioi 

civil  rwoIutioD  and  the  core 

mere  lapse  of  time  and  the  i 

to  recover  its  last  possession 

these  differcot  modes  of  conli 

territory  is  made  complete  b; 

press  provisions  of  cession,  qi 
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h  treaty,  unless  the  contrary  is  expressed,  the  conquered 
itory  remains  with  the  conqueror,  and  his  title  cannot 
crwards  be  called  in  question.  But  a  treaty  is  not  the  only 
>dc  in  which  the  rights  of  conquest  are  confirmed  and  made 
id.  irthe  State  to  which  the  conquered  territory  belonged 
Hltircly  subjugated,  and  its  power  destroyed,  the  title  of  the 
iqueror  is  com;idercd  complete  from  the  date  of  the  subju- 
ion  of  the  former  sovereign  owner.  In  this  case  there 
lid  be  no  treaty  of  cession  or  confirmation,  for,  by  supposl- 
o,  the  former  owner  no  longer  exists  as  a  Sovereign  State  ; 
therefore,  can  ncitiicr  confirm  nor  call  in  question  the  Con- 
or's title.  So,  also,  if  the  State  to  which  the  conquered 
rritory  belonged  be  so  weakened  l^*  the  war  as  to  afford  no 
isonable  hope  of  ever  being  able  to  recover  its  lost  territory, 
from  pride  or  obstinacy,  it  refuses  to  make  any  formal 
a^  of  peace,  although  destitute  of  the  requisite  means  of 
lloaging  the  contest,  the  conqueror  is  not  obliged  to  con- 
lUC  the  war  in  order  to  force  tlie  other  party  into  a  treaty. 
nuy  content  himself  with  the  conquest  already  made,  and 
•ex  it  to,  or  incorporate  it  witli,  his  own  territory.  His 
wflt  be  considered  complete  from  die  time  be  proves  his 
Uity  to  maintain  his  sovereignty  over  his  conquest,  and 
'iftsis,  by  some  authoritative  act,  as  of  annexation  or  in- 
qwration,  Hi  inttntion  to  retain  it  as  a  part  of  his  own  ter- 
00'-  Both  of  these  requisites — ability  to  maiKtain  and  *n- 
*w«  to  retain — are  necessary  to  com  pi  etc  the  conquest ;  and 
latter  must  be  manifested  by  some  unequivocal  act.  aa 
lexation  or  incorporation,  made  by  the  sovereign  authority 
tJic  conquering  State.  Without  some  such  authoritative  act, 
conquered  territory  is  held  by  the  rights  of  military  occu- 
ion  only,  and  not  as  a  complete  conquest.  So  far  as  neu- 
Isareconccmed.it  belongs  to  the  conquering  State,  but 
8  qot  form  a  part  of  it.  It  is  held  by  the  right  of  posses- 
i»nd  not  by  complete  title,  and  is  therefore  subject  to  the 
its  of  postliminy.  Again,  if  tlw  conquest  be  accompanied 
a  civil  revolution  and  a  chaise  of  internal  government,  as 
^  a  colony  or  province  revolts  against  the  former  sovc- 
m,  and,  with  the  assistance  of  the  conqueror,  establishes  its 
n  independence,  and  unites  itself  to  the  conqueror,  the  sove- 
ply  of  the  former  o\vncr  may  be  regarded  as  extinguished 
the  act  of  separation,  independence  and  voluntary  anncxa* 


^^^^^^■TpcTfccted  by  such  defmiti\^H 
'^^^^^  United  States,  when  war  is  i 
take  possession  of  foreign  ten 
President  and  Senate  is  rcquii 
Congress  alone  can  annex  it, 
Without  such  act  of  treaty  co 
tion  or  incorporation,  the  title 
United  States  would  still  be 
as  incomplete.' 

1  2,  The  conqueror  who  a 
the  enemy,  acquires  thereby  1 
sesscd  by  tlie  State  from  whii 
constituent  part  of  the  hosl 
completely  under  its  domini 
the  conqueror  upon  the  same 
new  State  upon  the  same  ten 
old  one  ;  that  is,  with  only  su 
tution  and  laws  of  the  new  Si 
retains  no  political  privileges 
thrae  it  never  possessed  before 
gainer  or  the  loser  by  the  cha 
absolute  monarchy  it  become! 
will  be  enlarged,  or,  if  the  rev 
such  restriction,  in  any  case,  r 
rights  of  conquest  and  the  lav 
I^H^^K^ formed  a  part  of  the  Mexicjin 

3f  reprssennric-  ir.  zz.1  yii:\-. 

Kearny   i  clanie  -rrL;  — ~:c_^ 
scndir;-  z.  r-;-p7e=en:iZ:- ■ ;  t    v.-: 

lost  by  thv  vs— .-  ir:  ■:-'  ~:-  :-. 
only  by  the  irtrir.  :'  Iitt-. 
lion  inr--  :r.--  zizi-rrr-r  -i'-i 
fcrent  v.h-.T--  lii--  ir.^— :    -■  -■  .- 
finutcc  y.'. :!:;&_  Tr~-  ,'  ." 

The  cr--:;i;---.r  i:;-:-i-  r       - 

Vatii::.     s-iithtr-^    -  -  :     -■  ■■ 
te  cneTTiy      I:  nt;  irrT-- 1    ■_■_ . 
ttcmx  or  rr-. ■.-..-;-.  r.  i::.  -- 
EmitatijTi-    z.^.-  tr. :'i:r.ii'_  ■ 
taken  t:    5t:;-.3.-.-    i-:..- 
tieatie?   rf  ^-:^r-   t:i^:  i- 
R/o/r  a/.'  r/z^r  ,';r.— 7._.'  ; — 
Bcfa  conqn-rvr  p- l"- :-.     i_    . 
Bp  arm.-    ar£t:"i^   ~"T7,     "", - 
OKinie?.  th--  z'.t.z--: —  —  .     --. 
and  trea:  th--tr-  "■=■;_-■;      i 
tontor^'. " 

15-  I*'tht  ht'=^.-  -V.  .--   > 
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govern  them  with  a  tighter  rein,  so  as  to  curb  their  *inii^- 
tuosity,  and  to  keep  them  under  subjection,'  Mortww.th^ 
rights  of  conquest  may,  in  certain  cases,  justify  him  in  impodnc 
a  tribute  or  other  burthen,  cither  a  compensation  for  tbc  et.- 
penses  of  the  war,  or  as  a  punishment  for  the  injustice  he  lo^ 
suffered  from  them.  IJut  if  he  attempts  to  reduce  the  eac* 
quercd  people  to  a  state  of  absolute  subjection,  or  rfartiv 
there  is  no  complete  conquest,  for  the  state  of  warfAre  bct«wa 
that  nation  and  himself  is  periK-luated.  The  Scytbiam 
to  Alexander  the  Great ;  '  There  is  never  any  friendship  be 
tween  the  master  and  the  slave.  In  the  midst  of  peace  iIm 
rights  of  war  still  subsist.' ' 

{  4.  We  have  already  remarked,  that  when  one  bcltigaof 
acquires  military  possession  of  territory  bclonKinj;  lo  0 
enemy,  the  sovereignty  and  dominion  of  the  latter  i*  «* 
ponded.  If  such  possession  be  retained  till  the  complctioeif 
confirmation  of  the  conqiiest.  the  temporary  dominion  ti« 
acquired  by  the  conqueror  becomes  full  and  complete.  pUm* 
domimum  et  utile.  Moreover,  this  confirmation  or  compltbcft 
of  the  conquest  has.  so  far  as  ownership  is  concerned,  a  re- 
troactive effect,  confirming  the  conqueror's  title  from  thciltt 
of  the  conquest,  and,  therefore,  making  definitely  va&d  ^ 

'  Vttltcl,  Droit  ties  Oetu,  Vtv.  In.  ch.  xiJi.  5  soi  ;  ruffenddH;  A  Jfc 
Nat.  ct  Gent.,  lib.  viii.  cap.  vi.  ^  24  ;  Real. .Ta<''K'r  i/m  Gaujffrmtmtmt,% 
V.  ch.  it.  §  5  ;  Abcgg,  l/ntirmiAstiiffea,  etc.,  p.  S6, 

Conquest  gives  .1  title,  which  the  courts  of  the  conqueror  cuuwlA 
whato'cr  may  be  the  spccnUtivc  opinions  of  individiuls.  rcspcciint 
original  jusiice  of  the  cliiim,  which  h^s  been  succc&sfvillv  A^^^rtrd    M 
altnoitjjli  this  title  U  ncciuircd  and  maintained  by  force.  hiim»'iii*.  »ca 
oni  public  opinion,  has*  p«scriljcd  rules  and  limittbj-  whi.h  u  tin) 
governed. 

Thus,  ii  is  a  rule  tliat  the  captured  aIi.-i1I  not  1*c  ¥«nio>n1r 


and  that  their  condiiion  shall  rcmaJn.xictieiMc,  as  is  compatible  wi A  A 
objects  of  the  conquest.  Most  usually,  tbey  ^re  incorpotated  widklk 
victorious  nation,  and  bccotue  subjects  or  citiiens  of  the  •ifovcrrtmcAi  ** 
wbich  ihcy  arc  connected.  The  new  and  old  mctnbcrs  of  the  yaat 
minslc  with  each  other,  the  distinction  between  tln-tn  li  <rsAaiXij  fc* 
and  they  become  one  |)eop1e.     Where  this  inti>rj"  ]va>ruciU 

humanity  demands,  and  a  wis,c  j>oIicy  rc<|utie*,  thai  ■    irf  the 

qucred  to  propcny  should  rw^i.iin  unimpaired,  thai  ihe  new  nAjeK 
Uiould  be  governed  as  equitably  .is  the  old,  and  that  conlitleace  Id  " 
security  should  gradually  banish  the  painful  sense  of  tbeirbeiai;Hp>i 
from  their  ancient  connexions,  and  united  hy  forcr  to  stnmger^  Wb 
the  conquest  it  enmpkic,  and  the  cooquercd  inhabiiaats  can  be  Unli 
with  the  inhabii.nm.t,  or  snfcly  governed  .i?  a  rtiMini^  p^npjp,  p«W 
opinion,  which  not  even  the  conqueror  can  <ii.  "    -e 

Btrainls  upon  him,  .ind  lie  cannot  neglect  lhf>  < 
and  baoid  of  his  power.— Johnson  v.  Mclntoin,  a  »t  a.un.  -^^ 
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over  the  conquered.  It  is  only  a  favourable  occasion  of  ob- 
taining it,  and  for  that  purpose  there  must  be  an  «jlr«i  tf»' 
tacit  consitit  of  the  vanquished.  Otherwise,  the  state  of  s»*" 
still  subsisting,  the  sovereignty  of  the  conquered  has  no  otie^ 
title  than  that  of  force,  and  lasts  no  longer  than  the  vii 
quishcd  arc  unable  to  tlirow  off  tlie  yoke.'  It  has  been  ihofrK* 
in  the  preceding  chapter,  that  on  mere  military  conquest,  ttfc^, 
conquered  niay,  but  do  not  necessarily,  cease  to  be  regarded  i 
aliens  to  the  government  of  the  conqueror ;  that  mere  milx. 
tary  occupation  does  not,  of  itself,  transfer  the  allegiaiKC  of* 
the  inhabitants  of  the  territory  so  occupied  absolutely  out 
unconditionally,  to  the  conqueror.  It  only  suspends  Aor 
allegiance  to  their  former  sovereign,  and  impGdcs  on  tfacni 
temporary  or  limited  allegiance  to  the  government  of  aiilitBT 
occupation.  If  tlic  conquest  is  surrendered  to  the  forw 
owner,  the  temporary  allegiance  of  the  inhabitants  cod*  "iti 
the  temporary  sovereignty  of  the  conqueror,  and  the  foratr 
owner,  in  recovering  his  sovereignty,  recovers  his  claim  tuliit 
allegiance  of  the  inhabitants,  and  resumes  the  duty  of  p*' 
tecting  them.  But,  If  the  conquest  is  confirmed,  the  aUcguMe 
to  the  former  sovereign  Is  entirely  severed,  and  thai  to  Ak 
conqueror  remains  as  it  is.  or  becomes  abso!ut«,  acconlio(t» 
the  relations  which  the  inhabitants  of  the  conquered  tcmt*y 
hold  towards  the  new  sovereigntj'.' 

S  6.  The  rule  of  public  law,  ivith  respect  to  the  alkgiiace 
of  the  inhabitants  of  a  conquered  territorj-.  is,  thcrcfort.  no 
longer  to  be  interpreted  as  meaning  tliat  it  is  absolutely  jaI 


'  Vatic!,  V?nw'/  lUs  Gfits,  liv.  iii.  ch.  xJii.  }  200 ;  Grotius,  Dtjmr.  Bd 
a£  Pac,  lib.  iii.  cap.  viii. ;  Iturlamaqui,  Droit  J/  ia  Sat.  <t  Jet  Cau,  tar 
iv,  pt.  li.  ch.  iii. ;  PufTcndorf,  D(  Jur.  Nat.  tt  Gent.,  liU  vtiL  c»fL  n  (2(i 
Doc  d.  Thiiman  v.  Acklnm,  s  S.  C.  ft.,  79S ;  Waotfexan,  vo\.  L  len.  wc 

^382.  cited,  2  Cmach.  /?.,  390 ;  United  States  v.  Peichnun,  7  PrMnlL. 
;  Inglis  V.  The  S,  S.  Harbour,  3  Pe/m  R.,  123 ;  Lucas  r.  StrDite, 
^izPrttn  Ji.,43&;  Campbell  v.  Hall,  1  Cawfi.  K..  ao8  :  Talbw  v.Jteaa, 

iJMttas  R.,  t$2  ;  I^ch  v.  CUikc,  i  Santt/.  I{.,f>4x:  M'llvaioc:'.  Coici 
easee,  4  Cranek.  if.,  211  ;  Rayncvnl,  /iw/,  tin  Drvit  Nat.,  *u.,  U*.  b. 
ch.  XX. :  Wcstlakc,  l^rivatt  Int.  law,  §  37  ;  Riqueline,  Oerttko  AiA  /ac, 
lib.  L  tit.  i.  cap.  L 

On  a  conquest  of  one  nntion  b>'  another,  accompanied  by  a  tun^ite 
of  the  soil  and  cbanjce  of  savereiKnty,  those,  of  ibe  former  mhibieaet, 
who  do  not  remain  and  become  citiiena  of  the  victorious  soveragc,  W 
on  ihe  contrary,  adhere  to  their  old  3.ilesiance  and  continue  in  ihe  icnkx 
of  the  vanquished  xovereign,  deprive  (benuch-es  of  ptotectkn  u  Aar 
properly,  except  »o  far  as  it  may  be  secured  liy  uealy.— United  Statti  ■- 
Rcpcntigny,  s  Wall.,z\\. 
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uflcondillonally    accjuired    by  conquest,    or   transftrrcci    and 
lundcd  over  by  treaty,  a:;  a  th'ta^  assignable  by  contract,  and 
without  the   assent   of  the   subject.    On  the  contrary,  the 
exprcsss  or  implied  consent  of  the  subject  is  now  regarded  as 
essential  to  a  complete  new  allegiance     The  ligament  which 
bound  him  to  the  former  sovereign  is  dissolved  by  die  trans- 
fer of  tlie  territorj-.  for  that  sovereign  can  no  longer  afford 
him  any  protection  in  that  territory.     But  he  is  still  an   alien 
to  the  new  sovereign,  and  owes  to  him  only  that  kind  of 
allegiance  called  in  law,  f(va/  or  tctnporary,  and  which  is  due 
U'^rn  any  alien,  while  resident  in  a  foreign  country,  for  the 
protection  which  is  afforded  him  by  the  government  of  such 
•(Kintry.     If  the  inhabitants  of  the  ceded  conquered  territory 
dtoosc  to  leave  it  on   its  transfer,  and  to  adhere    to   their 
wmer  sovereign,  they  have,  in  general,  a  r^ht  to  do   so. 
None  but  an  absolute  and  tyrannical  sovereign  would  force 
ttem  to  remain  and  become  his  unwilling  subjects.    By  doing 
50  he  holds  them  in  a  kind  of  slavery,  and,  as  justly  remarked 
by  Burlaniaqui,  continues  the  state  of  war  between  him  and 
ihem.    The  rule  of  international  law  with  respect  to  the  trans- 
fer of  the  allegiance  of  the  inhabitants  of  conquered  territory, 
cstabli-shcd   by  the  present  us^c  of  nations,  is  more  fully 
d  correctly  stated  by  Chief  Justice  Marshall,  in  delivering 
he  opinion  of  the  Supreme  Court  of  the  United  States,  as 
oUows  : — •  On  the  transfer  of  tcrrilorj'.  the  relations  of  its  in- 
abitants  witli  tlic  former  sovereign  are  dissolved  ;  the  same 
let  which  transfers  their  countrj',  transfers  tfu  allegiance  of 
t/tose  who  remain  ifuil.'     The  allegiance  of  those  who  do  not 
etnain,  of  course,  is  not  so  transferred  with  the  territory.     In 
ithcr  words,  they  do  not,  by  the  transfer  of  the  country,  be- 
come the  citizens  or  subjects  of  the  conqueror,  nor  has  he 
quired  any 'absolute  and  perpetual  right  of  sovereignty ' 
OV«r  tlicm.    There  is  no  '  consent,'  cither  '  express  or  tacit,' 
on  their  part,  in  order  to  make  the  transfer  of  alliance  com- 
plete and  binding.' 

%  7.  From  the  rule  of  international  law,  as  thus  announced 
ty  Chief  Justice  Marshall,  it  is  deduced  that  tlic  transfer  of 
territory  establishes  its  inhabitants  in  such  a  position  toward 
the  new  sovereignty,  that  they  may  elect  to  become,  or  not  to 
become,  its  subjects.  Their  obligations  to  tlie  former  govem- 
'  Sh  note  to  Inst  pant^ph. 
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merit  are  cancelled,  and  they  may.  or  may  not,  bwornc  ibt 
subjects  of  the   new  government,  according   to  U»ar  w* 
choice.     If  they  remain  in  the  territory  after  this  Iraiefis, 
they  are  deemed  to  have  elected  to  become  its  subjects,  ad 
thus  have  consented  to  the  transfer  of  their  allegiance  toibe 
new  sovereignty.    If  tlicy  leave,  sine  animo  rtvtrUndi,  tkjr 
arc  deemed  to  have  elected  to  continue-  aliens  to  the  nn 
sovereignly.    The  status  of  the  inhabitants  of  the  cooquoti} 
and  transferred  territory  is  thus  determined   by  their  on 
acts.    This  rule  is  the  most  just,  reasonable,  and  conventat 
which  could  be  adopted.     It  is  reasonable  on  the  part  of  4e 
conqueror,  who  is  entitled  to  know  who  ticcomc  his  5ab|ett!^ 
and  who  prefer  to  continue  aliens ;  it  is  very  conhmicol  fc» 
tho^e  who  wish  to  become  the  subjects  of  the  new  State ;  Ui 
is  not  unjust  toward  those  who  determine  not  to  become  111 
subjects.    According  to  this  rule,  JcniUiU,  as  understood  vA 
defined  in  public  law,  determines  the  question  of  tnjufci 
of  allegiance,  or  rather,  is  the  rule  of  evidence  by  which  tbt 
question  is  to  be  decided,' 

S  8.  This  rule  of  evidence,  witli  respect  to  tbeallegtamif 
the  inhabitants  of  ceded  conquered  territory,  may  be  inc* 
venicnt  to  those  who  do  not  become  subjects  of  the  new  jo*- 
rcignty,  as  it  requires  them  to  change  their  domicile  ;  but  it  i> 
necessary  for  the  protection  of  the  rights  of  those  *bo  dee! 
to  become  subjects  of  the  new  government,  and  especaUf 
necessary  for  determining  the  rights  and  duties  of  the  gomv 
mcnt  whicb  acquires  their  allegiance,  and  is  bound  to  aSM 
them  its  protection.  It  would  not  do  to  leave  tlic  x/dflu  A 
the  inhabitants  of  the  acquired  tcrritor>*,  uncertain  and  uwlfr 
termined,  and  to  suflfcr  a  man's  citizenship  to  contifltic  a 
open  question,  subject  to  be  disputed  by  any  person  at  fflf 
time,  and  to  change  with  his  ou-n  intentions  and  rcsotutjim 
as  might  best  suit  his  convenience  or  interest.  The  reasoa* 
ableness  of  the  rule  is  mnnifest.  and  its  necesMty  obvjooi: 
and  iJie  inconvenience  to  tliosc  who  refuse  allegiance  to  the 
new  State  is  unavoidable  in  a  public  law.     If  we  abaotlM 

'  Foclix,  Droit  Int.  frh'/.  {§  js,  36 ;  \Vc«Iakr,  Private  Im,  Znj 
§27  ;  Doc  V.  AeUam.  2  B.  &*  C.  H.,  779  ;  IJoe  v,  MuJche«er.  J*.4*C. 
R.,  771  ;  Doc  V.  Arlnvright,  s  C.  **.  /*.  H..  j/s :  JepwD  v.  Rkn,  j 
Knapp  H.,  130  :  ]n  Re  Bruce,  1  C.  &•  J.  R.,  4^! ;  Coin.  v.  Uevrcm.  rj 
Situ.  R.,  14;    Thompson  v.  Adv.  Gcnl  13  Sim.  R^  151;  is  fl  fr 
F.  R.,  I. 
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Id  principle  of  a  forcible  and  absolute  transfer  of  alle- 
f,  and  adupt  tlial  of  an  express  or  implied  consent,  it  is 
isaiy  to  adopt  some  rule  of  c\-idcncc  by  which  that 
nt  is  to  be  determined  ;  and  wc  know  of  none  better 
of  dommify  as  laid  down  by  the  Supreme  Court  of  the 
kI  States,  and  approvc<l  by  the  t>cst  writers  on  public 

9i  This  modern  and  more  benign  construction  of  tlie 
f  nations,  with  respect  to  the  alk^iance  of  the  inbabi- 
of  conquered  or  ceded  territory,  as  announced  by  Chief 
:c  MarHhali,  avoids  all  questions  of  the  right  of  the  one 
to  transfer,  and  of  the  other  to  claim,  the  allegiance  of 
rts  of  neutral  States  who  are  naturalised  or  domiciled  in 
!rritory  transferred  by  conquest  or  treaty.  All  arc  alike 
I  to  the  XiKVi  sovereignty,  if  they  elect  to  continue  so, 
U  become  its  .-iubjects,  if  it  consents  to  receive  them 
Jicy.  by  remaining  in  the  transferred  tcrritoiy,  signify 
election  to  become  such.  The  ncu-  State  has  the  same 
ibtcd  right  to  rccciv§  the  voluntar>'  allegiance  of  the 
:ts  of  a  neutral  [xjwer,  who  are  naturalised  or  domiciled 
!  acquired  territory,  as  of  the  subjects  of  that  power  when 
roluntarily  enter  the  State  and  become  its  citizens  by 
rdinary  modes  of  naturalisation.  The  former  govem- 
by  the  act  of  cession  or  confirmation  of  conquest,  has 
utsbed  all  its  claim  to  the  allegiance  of  the  inhabitants 
1  transferred  territory,  whether  natives,  naturalised  citi- 
w  domiciled  aliens.  The  old  State,  by  the  transfer  of 
frritorj',  reh'nquishes  its  claim  to  the  allegiance  of  its 
Itants,  and  the  new  State,  by  their  tacit  consent,  receives 
as  its  subjects.  The  neutral  State  can  no  more  com- 
of  the  conqueror,  for  receiving  as  citizens,  its  subjects 
rcrc  naturalised  by  tlic  conquered  State,  than  it  had  to 
ain  of  tlic  latter  for  naturalising  them.  Naturalisation 
iqucst  and  incorporation  can  no  more  be  complained 
in  naturalisation  by  any  other  mode,  so  long  as  it  is  vo- 
y  on  the  part  of  the  person  naturalised.  And  the  trans- 
all^iance,  by  the  rule  of  domicile,  or  auitno  Manendi,  in 


m.   Ins.   Co.   V.  Canter,  1  PeU^s  R.,  543 1   M'llvainc   v.   Coxtf* 
4  Cmneh.  /f.,  ail ;    Inglis  v.  The  S.  S.  Harbour,  3  Pftcrt  X., 
iquelni«,  Dtrahf  Pub.  inl.^  lib.  i.  lit.  i.  cap.  1  ;  WcsUake,  PrivaU 
tieiifU  Law,  {  37  ;  Koclix,  Ifroit  inl.  Privi,  $§  35,  3& 


1 

^^^^■^^     wise  than  by  domicile, 
^            lie  lustrations  of  inlai 
^H                     the  treaty  of  Guadalup< 
^^M                     and    the  Republic  of  ] 
^^M                   Mexican  citizens  estal 
^H                     retain  the  character  of  ] 
^H                    to  that  effect,  within  on 
^H                     of  raliiications ;  but    u 
^H                      time,  tliey  were  to  be  o 
^H                    citizens  of  the  United  £ 
^H                      M'cre  made  in  the  trea 
^H                      were  acquired  ;  it,  the: 
^H                      questions  of  citizenship, 
^H                      to  resort  to  the  general 
^H                    domicile  the  evidence  oi 
^H                    inhabiLints,  to  transfer  1 
^H                      In  the  treaties  of  1814. ; 
^H                      territory  acquired  since 
^H                    allies,  it  was  stipulated  1 
^H                    who  wished  to  remain  ii 
^1                    declaring  their  intcntio, 
^H                      stipulation  was  objected 
^1                      and  illiberal,  because  it, 
^M                      of  the  inhabitants  was  f< 
^^^^^^^    tcrritor>-,  leaving   them 
^^^^^^^^K.  French  territnrv  tiiMv^ 
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the  rights  of  citizenship  should  be  given  them  in  return 
their  allegiance.  Hut  this  general  rule  of  justice  must 
Id  to  the  conditions  upon  which  the  conquered  arc  incor> 
rated  into  the  new  State,  and  to  the  peculiar  character  of 
institutions  and  municipal  laws  of  the  conqueror.  It 
lid  not  reasonably  be  expected  that  the  conquering  State 
Hild  modify  or  change  its  law-s  and  i>otitical  institutions  by 
mere  act  of  incorporating  into  it  the  inhabitants  of  a  con- 
d  territory.  The  inhabitants  so  incorporated,  therefore. 
,y,  or  may  not,  acquire  all  the  rights  of  citizens  of  the  new 
itnimcnt,  according  to  its  constitution  and  \a\v&.  It  may. 
id  sometimes  docs,  happen,  that  a  certain  class  of  the  citi- 
isof  the  conquered  territory  arc.  by  the  laws  of  the  new 
ate,  precluded  from  ever  acquiring  the  full  political  rights 
citizenship.  This  is  the  neccssa.ry  and  unavoidable  result 
the  different  systems  of  law  which  prevail  in  different 
■Ics.  Thus,  certain  persons  who  were  citizens  of  Mexico, 
California  and  New  Mexico,  on  the  transfer  of  those  tcr- 
to  the  United  States,  by  the  trcatj'  of  Guadalupc- 
.  never  have  and  never  can  become  citizens  of  the 
ifted  Stales.  Such  citizenship  is  repugnant  to  the  Federal 
irtitution  and  Federal  oiganisalion.  Nevertheless,  they 
y  be  citizens  of  California  or  New  .Mexico,  according  to 
local  constitutions  and  laws  which  those  countrie<i  have 

y  .idopted,  or  which  they  may  hereafter  adopt.' 
I  12.  As  has  already  been  remarked,  the  laws  of  different , 
tries  witli  respect  to  the  relations  between  the  conqueror 
the  inhabitants  of  an  acquired  conquered  territory,  are 
dilferenL  The  rules  of  F-nglish  law  on  tliis  subject  ore, 
■"^  'a  country  conquered  by  the  British  arms  becomes  a 
'"Pinion  of  the  king  in  the  right  of  his  crown,  .....  that 
*  Conquered  inhabitants  once  received  under  the  king's  pro- 
^tion.  become  subjects,  and  are  to  be  universally  considered 
"  ^hat  light,  net  as  enemies  or  aliens.*  Although  they  owe 
""^allegiance  of  subjects,  and  arc  entitled  to  the  protection  of 
^^rxh^.  it  docs  not  follow  that  they  are  entitled  to  all  tlie 
political  rights  of  an  Englishman  in  England.  They  have 
"c  rights  of  British  subjects  irt  ihe  conqmrtd  territory,  but  not 
•^Cttsarily  the  political  rights  of  British  subjects  in  other  parts 

'  I>rcd  Scolt  V.  Sandford,  19  Howard  /i.,  393 ;  7alt»t  v.  Janson,  3 
'aUfu  JC.f  153. 
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Ict  the  law  of  nations,  of  the  transfer  of  their  country  and 

[thdr  allegiance.     Their  political  power  under  tlie  Federal 

islJtution  and  the  laws  of  the  United  States,  resulted  from 

:  admission  of  Florida  into  the  Union  as  a   State,  and  the 

litical  riglits  of  citizenship  of  the  United  States  thereby 

quired  were  determined  and  limited,  witli  respect  to  age. 

colour,  and  condition,  by  our  institutions  and   laws.     It 

:  also  be  rcinartccd  that  a  man  may  become  a  citizen  of 

United  States  without  being  a  citizen  of  any  particular 

We,  or  may  become  a  citizen  of  a  particular  ^^^tc  without 

:  a  citizen  of  the  United  States.' 

1 14.  '  The  laws  of  a  conquered  country/  says  Lord  AEans- 

i, '  continue  in  force  until  they  arc  altered  by  the  con- 

the  absurd  exception  as  to  papans,  mentioned  in 

ilfin's  case,  shows  the    universality  and    antiquity  of  the 

cioL    For  that  distinction  could  not  exist  before  the  Chris- 

tcra.  and  in  all  probability  arose  from  the  mad  enthusiasm 

rtbe  crusades.'     This  may  be  said  of  the  mum'cipat  laws  of 

conquered  country,  but  not  of  its  political  la\V3,  or  the 

aoa-i  of  the  inliabitants  with  the  government.    The  rule  is 

:  correctly  and  clearly  stated  by  Chief  Ju-sticc  Marshall. 

[follows:  'On  the  transfer  of  territory,  it  has  never  been 

that  the  relations  of  the  inhabitants  with  each  other 

go  any  change.     Their  relations  with  their  former  sove- 

are  dksolved.  and  new  relations  arc  cre.^tcd  between 

and  the  government  which  has.acquircd  their  territory  ; 

be  law,  which  may  be  denominated  political,  is  necessarily 

i  although  that  which  regulates  the  intercourse  and 

ictal  conduct  of  individuals,  remains  in  force  until  altered 

'  (he  newly  created  power  of  the  State.'    Thi«  is  now  a  well 

^ed  nile  of  the  law  of  n.itions,  and  is  unit-ersally  admitted. 

provisions  are  clear  and  simple,  and  easily  understood  ; 

:  it  b  not  so  easy  to  distinguish  between  what  are  political 

*hat  are  munidpal  laws,  and  to  determine  u'/w;  and  Iterw 

constitution  and  laws  of  the  conqueror  change  or 

\  those  of  the  conquered.    And  in  case  the  government 

new  State  is  a  constitutional  government,  of  limited  and 

powers,  questions  necessarily  arise    respecting  the 

f,  which,  in  the  absence  of  legislative  action,  can  be 

U.  S.  Sfaiutti  at  Lar^t,  voL  viii.  pp.  ajfi,  357 ;  Lynch  v.  Clarke,  I 
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exercised  ifi  tlic  conq  jcrcd  territory  after  the  cessation  oXm, 
and  tlic  conclusion  of  a  treaty  of  peace.  The  determbuaos 
of  thcsL-  questions  depends  upon  Uic  institutions  and  Un  gf 
the  new  sovereign,  which,  though  conformable  to  the  gatnl 
rule  of  the  law  of  nations,  affect  the  construction  and  apjic^ 
tion  of  that  rule  to  particular  cases.' 

I  15.  It  seems  to  he  a  well  settled  principle  of  Englidtai 
that  a  country  conquered  by  British  amis  becomes  a  dooiiw 
of  the  king,  in  right  of  his  crown,  and  therefore  oecom^ 
subject  to  the  legislature, — the  Parliament  of  Grc.it  Britai; 
that  the  king,  without  the  concurrence  of  Parliament, 
change  a  part  or  the  whole  of  the  political  form  of  tbc 
ment  of  a  conquered  dominion,  and  alter  the  old.  or  joli 
new  laws  into  the  conquered  country  ;  but  that  all  this 
be  done  subordinate  to  hts  own  authority  in  Parliament,  tiai 
is,  subordinate  to  legislation  ;  and  that  he  cannot  make  mf 
change  contrao'  to  fundamental  principles  ;  that  he  cMWl 
for  instance,  exempt  the  iohabitants  of  the  conquered  too* 
tor>'  from  tlic  power  of  Parliament,  or  the  laws  of  trade « 
give  them  privileges  exclusive  of  his  other  subjects.  Tliat 
Ireland  received  the  laws  of  England  by  the  charten  aai 
commands  of  Henry  31.,  John,  Henry  III.,  Edward  Landtie 
subsequent  kings,  without  tlie  inlcrpa<utton  of  the  Parti^ioai 
of  England.  The  same  is  said  of  Wales,  Berwick,  Cascoq; 
Giiicnnc,  Calais,  Gibraltar,  Minorca,  etc.  So.  of  New  YoA 
after  its  conquest  from. the  Dutch,  Charles  II.  changtil  t 
constitution  and  political  government  by  ietters  patmt  tv  Ik 
Duke  of  York.  If  the  king  comes  to  a  kingdom  by  cooci«ee 
he  may  change  and  alter  the  laws  of  that  kingdom  ;  but  if  k 
comes  to  it  by  title  and  descent,  he  cannot  change  the  Urns 
himself  without  the  con.<ient  of  Parliament.  The  coti 
of  most  Engli.sh  provinces,  immediately  under  the  ki-.j,,  — - 
arisen  not  from  grants,  but  from  commissions  to  gm 
call  assemblies.  In  1722,  Sir  Philip  Yorkc  and  Sir 
Wcarge  reported  on  the  assembly  of  Jamaica's  wi 

'  Rex.  V.  Vaughan.  4  Burr  A".,  iyx> ;  Calvia's  Case.  Col*  R.,  pL  ma 
Am.  Ait'y.  Gcnl  v.  Sicwan,  2  Menxi.  R.,  154  :  Spraguc  v.  Stiiac,  A< 
K.,  38 ;  Shcddon  v.  Goodrich,  8  Vr^^scy  fi.,  48* ;  Mosirn  v.  Fabripi^ ! 
Cawp.  R..  16s  ;  Smith  v.  Brovm,  2  .W*.  fi.,  666  ;    Eveljm  r.  Fe 
Vaey  Jt.,  481 ;  Claik,  Cohnial  Im-u/,  p.  4 ;  Bomnrcr,  Omtvermt 
taw,  ch.  xvi,  p.   158  ;  Burge,  CcmMU$ttariti,  rol  i-  pp.  Ji.  JJ  J 
D^ato/  Indian  Cases,  pp.  i6g,  170^ 
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supplies,  that '  if  Jamaica  was  still  to  be  considered 
isUmi,  the  /-mi' had  a  right  to  levy  taxes  upon  the 
itants  ;  but  if  it  was  to  be  considered  in  the  same  light 
le  other  cohnies,  no  tax  could  be  imposed  on  the  inhabi- 
I  but  by  an  assembly  of  the  island  or  by  (tM  aft  of  Pat-Ua- 
t"  They  considered,  says  Lord  Mansfield,  the  .distinction 
(w  as  clear,  and  an  indisputable  consequence  of  the  island 
in  the  one  state  or  in  the  other.  Whether  it  remained  a 
:,  or  was  made  a  colony,  tliey  did  not  examine  A 
of  constitutional  law.  as  declared  by  all  the  judges  in 
8n'3  case,  and  which  such  men,  in  modern  times,  as  Sir 
ip  YorivC  and  Sir  Clement  Wearge,  took  for  granted,  will 
»re  some  authorities  to  shake.  But,  on  the  other  side,  no 
f,  no  saying,  no  opinion  has  been  cited,  and  no  instance 
jty  period  of  history  produced,  where  a  doubt  has  been 
)d  concerning  it' 

j  i6  The  right  of  the  king  to  change  the  laws  of  a  con- 
ed territory,  after  the  war,  re:iulLH,  according  to  the  ded- 
B  of  English  courts,  from  his  constitutional  power  to  make 
aty  of  peace,  and  consequently  to  yield  up  the  conquest, 
B  retain  it  upon  whatever  terms  he  pleases,  pro\Hded  those 
IS  are  not  in  violation  of  fundamental  principles.  But 
President  of  the  United  States  can  make  no  treaty  with- 

fee  concurrence  of  two-thirds  of  the  Senate,  and  his  autho- 
.„ver  ceded  conquered  territory,  thoufjh  derived  from  the 
{of  nations,  is  limited  by  tJic  Constitution  and  subordinate 
he  laws  of  Congress.  It,  however,  is  well  settled  by  the 
feme  Court,  that,  as  constitutional  commander-in-chief,  he 
tithorised  to  form  a  civil  or  military  government  for  the 
Buered  territory  during  the  war,  and  that  when  such  ter- 
W  is  ceded  to  the  United  States,  as  a  conquest,  the  exist- 
^ovcrnment,  so  established,  does  not  cease  as  a  matter  of 
pc  or  as  a  consequence  of  tlie  restoration  of  peace  ;  that, 
be  contrar)',  such  government  is  rightfully  continued  after 
peace,  and  till  Congress  legislates  otherwise ;  but  that 
Prendent  may  virtually  dissolve  this  government  by  with- 
ring  the  nfiiceTS  who  administer  it ;  provided,  he  docs  not 
eby  neglect  his  constitutional  obligation  '  to  take  care 
the  laws  be  faithfully  executed.'      He   is  bound,   for 

Campbell  v.  Hall,  t  Cou'P.  R„  305 ;  Fabrigas  v.  Mostyn,  t   Cewp. 
Callett  V.  Lord  Keith,  z  Eatt.  R^  36ch 
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g<?\rmmcnts.  established  in  each  during  the  war.  and  existing 
at  ihc  date  of  the  trcat>'  of  peace,  continacd  in  operation 
afler  that  treaty  had  been  ratified.  California,  with  the  assent 
I'^i  ci>-opcr,-ition  of  the  existing  govemmenl,  formed  a  con- 
:  Nlion,  which  was  ratified  by  its  inhabitants,  and  a  State 
gm-emment  was  put  in  full  operation  in  December,  1S49, 
'■''h  the  implied  assent  of  the  President,  the  officers  of  the 
.^ -;ing  government  of  California  publicly  and  formally  sur- 
imdcring  all  their  powers  into  the  hands  of  the  newly  con- 
tvted  authorities.  The  constitution  so  formed  and  ratified 
approved  by  Congress,  and  California  was,  on  September 
1 850,  admitted  into  the  Union  as  a  State.  New  Mexico 
I'-d  a  constitution,  and  applied  to  Congress  for  ad- 
'  1^  a  State  ;  the  application  was  not  granted  ;  but  oa 
aberg.  1 850,  New  Mexico  and  the  part  of  California 
:  included  within  the  limits  of  the  new  State  were  organised 
I  Territories,  with  new  Territorial  governments,  which  took 
place  of  those  organised  during  the  war,  and  existing  on 
I  restoration  of  peace.' 

I  17.  It  seems  to  be  a  well-established  rule  of  the  law  of 
that,  on  the  cession  of  a  conquered  territory  by  a 
'  of  peace,  the  inhabitants  of  such  territory  are  remitted 
muntdi>al  laws  and   usages  wliich    prc\'ailcd  amon^ 
before  tlw:  conquest,  so  for  as  not  changed  by  the  Con- 
or political  institutions  of  the  new  sovereignty,  and 
ibwi  of  tint  sovereignty  which  pr^prio  vigort  extend  over 
This  leads  us  to  inquire,  first,  whether  the  munidpal 
(Id  force  pnor  to  the  conquest,  and  suspcndixl  or  cluingcd 
;  the  war,  are  revi\-cd  ipso /ado  by  the  treaty  of  peace  ; 
,sinMiiy,  what  laws  of  the  new  sovereignty  arc  considered 
tiding  over  the  acquired  territory  immediately  on  its 
and  without  any  special  provisions    to   that   effect, 
in  the  laws  themselves,  or.  as  enacted  by  the  legislative 
It  has  already  been  shown    that,  according  to  the 
of  tiie  English  courts,  the  laws  of  the   conquered 

■  CsBttbeU  V.  Hall,  1  Covfi.  R.,  304 ;  tf.  S.  Statutes  lU  Ijtrgf,  voL 

~k44^  4Sa.  4S3 ;  Crau  et  aL  v.  Hirriioa,  16  Hfwvtnt  ff^  i&i;  Dim- 

'  tU eJLavt  ef  U.  S.,  pp.  i33»-i3So :  ItnjihUj-,  Digtit  oj  Lat»t 

,  pfL.  tOS,  693,  890 ;  l>iwl  Scott  V.  iiaxKllbtil,  19  Jiffttt.  X,,  jyj. 
raeaAque«,tliecafMiDBWacq(tlies  nottaiaf  bat  a  waipcacy  rl/bt 
liiiiiii.  Hill  niminnirnl.  mrrrihr  irrriirrrir rmTiirml  iiiirti  i  nii  ifi 
,^mI  oftnot.  In  ibe  meantime,  impair  by  oov  traa>(rr  il>e  ifpMS  af 
•  •wwemjB.— CUrk  p.  Uniud  Sutes^  j  IVMtJi.  C,  QL,  tat.      ^ 
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I  territory  must  be  subordinate  to  the  British  Constitotni,  u 
tlie  king  himself  cannot  there  establish  laws,  or  confer  f^ 
Vtlc^cs  contrary  lo  fiinda mental  principles.     And  thoeoD 
be  littk  doubt  that  the  Federal  Constitution  is  extended  on 
conquered  territory  which,   by  confirmation  or  cessioo,  Ik- 
comes  a  part  of  the  United  States.     It  is  true  that  the  tmi- 
torj'  acquired  as  A  cofiquM  is  to  be  preserved  and  govaneiji 
stich,  until  the  sovereignty  to  which  it  has  passed  Icgnbte 
for  it.  or  gives  it  the  authority  to  legislate  for  itsdf.     In  «»■ 
quests  made  by  England,  this  may  tx:  done  by  the  comnundi 
Or  letters  patent  of  the  king,  and  in  those  made  by  the  Ucild 
Slates,  by  the  law  of  Congress.     In  the  former  case,  the  too) 
government,  acting  under    royal    authority,   rcppeacntu  lit  " 
crown,  and  must  act  in  subordination  to  Parliament,  wultlie- 
fuiidamental  principles  of  the  British  Constitution.     In  thcr 
latter  case,  the  local  government,  acting  under  the  dirrctios 
of  the  President,  represents  the  sovereignty  of  the  Uuitol 
States    lo   which   the   territory  has   passed.     And.  as  thtf 
sovereignty  is  the  United  States,  under  the  Fcdcrul  Coiutitt- 
tion,  no  powers  can  be  exercised  in  that  territory,  dtbcr  bf 
the  President,  or  by  Congress,   which   are   opposed  10  tk 
Federal  Constitution,  and  it  necessarily  follows  that  the  i» 
habitants  of  such  territory  acquire,  immediately  on  its becv- 
ing  a  part  of  the  United  States,  the  privileges,  r^htJb  1^' 
limmunities  guaranteed  by    the   constitution.     Thc>'  do  lu^ 
;indced,  tliereby  acquire  the  political  rights  of  aAlsmj.cnt^Ik- 
thcm  to  vote  for  representatives  in  CongrcSiS,  or  to  sue  ■£': 
be  sued   in   the  Federal  courts ;  but  they  tliercby  bcouc  ■ 
privileged  as  subjects  of  the  United  States,  and  no  pewvr 
opposed  to  the  Federal  Constitution  can  be  excrct*ed  owt 
them ;  they  owe   an    allegiance   to   the  government  of  the 
United  States,  and  arc  entitled  to  its  protection. 

i  1 8.  We  have  already  remarked,  that  the  relatiofn  of  the 
inhabitants  of  the  conquered  territory,  intt-r  se,  arc  not,  in 
general,  changed  by  the  act  of  conquest  and  military  oocupa- 
tion ;  nevertheless,  that  the  conqueror,  exercising  the  power* 
Of  a  de  facto  government,  may  suspend  or  alter  the  munidfHl 
laws  of  the  conquered  territory,  and  make  new  ones  in  tb« 
Such  changes  are  of  two  kinds,  vie. :  tho«e  vMdi 
to  a  suspension  of  civil  rights  and  civil  remedJcs;  asd 
e  substitution  of  military  laws,  and  military  couita  and  pi^ 
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;  .aad  those  vfaidi  rebte  to  dK  iatndmedamof  oev 

pal  hiwa,  2ad  nev  legal  trmwfics  aod  crvB  proceedinga. 

can  be  no  doubt  thai  when  the  war  ceases  the  tnliabi- 

of  tbe  ceded  cnoquercd  tantoryoeaac  to  be  governed 

the  code  of  war.    AMwygji  the  eanmaeat  of  mihtaiy 

ion  may  contiiitie,  the  mles  aS  its  astfaoniy  arc  tamea- 

Ijr  dunged.    It  oo  laager  adflnMOecs  the  laws  of  war,  but 

those  al  peace    The  gDverned  ate  mo  kmgcr  sabject  to 
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pnrtlqccs^aiidiaHnBBitiei^aodcrthccxidc  dvJL  Hcncc^ 
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civil  r^^hts  of  the  tnhabiUBt^  neceaahljr  oaae  with  the 

in  which  they  had  their  arigii^  aad  ftom  which  they 

their  force.     Bat  if  this  gowemDcat,  dning  mitita/y 

hai  granted  Eo  the  io&alacaats  ri^nx  whkh  they 

DoK  possess  nndcr  their  fbfncr  bma,  or  if  it  has  aboHahed 

municipal  laws  ikegied  ckSobs  aad  opprmiwe; — ask  hr 

lawtconliefniieprmkgcsof  nal^or  tliitingiMfciog 

the  drtl  ti^bta  of  dawei  aad  cwtcs;,    tbc»c  wiU  not 

ftvived  as  a  occeaasy  coaaeqoeaec  of  peace.     They  mxy, 

;  be  revived  as  a  cweqiiencg  of  die  imtitatiflw  aad 

of  the  new  Bovueigoty  ^  aad  even  riglus  and  uuiini« 

not  M3|ieiidBd  or  infthiEed  daring  the  war,  may  entirely 

on  the  treaty  of  peace;  as  a  cooKqaoKC  of  theccMioo, 

the  intfodnctiofl  of  the  cnu  ^ovcfadKac,  aad   ctvu 

icocc  of  the  new  JwereigH.' 

Wc  will  next  ooasiderwhat  bws  of  Uw  new  •ovtrefgn 
over  the  ceded  coaqrteied  teiiitwy  without  Iqflklatfvn 
ion,  or  any  spcdal  pmr'uioai  eo  dut  cfiEect  in  the  law* 
BBsehrcs.  When  a  imuntry  whidi  ha*  boca  conqiiercd  1« 
led  to  the  cuoqucior  by  tfactrea^of  peaces  the  pUmtm  wi 
gf^wetiKfiowef  theconquerof  wfllbecooiidcfcd  »•  having 
Eitcd  fmn  the  bcBinmag  of  the  maqofu  When  tl  Is  mM 
the  law  poiicieal  ceases  oa  the  enoqaot,  aad  that  ihc  Uw 
■idpal  oootiiiue»  til  changed  by  the  will  of  the  ccmrfucrur, 
hnot  meant  tlut  dKfcbctcrliw^/ngMv  tyfon,  remain  in 
bat  that.it  bprcwoBedAeacv  political  flowfeJKM  Imi 
opted  and  contimied  theaa  an  a  aiaCtcr  of  cvnwM'  i 

4  Cw&BB  V.  F4  1  7*^  ^  '^'A  Xv  27 ;  H«««r,  ihttt  tnitr* 

■  as 


aaictwitC. 


cooqueror  as, 

ever  is  Jo  couHtct 

of  his  will,  we  cannot  I 

Udt  consent    Hcace, 

should  coaiquer  an  jnfii 

^^  facto,  cease,  becatui 

tian  king  has  adopted 

there  is  no  such  conflic 

countries,  those  of  the 

lations,  commercial  tta 

of  transfer  and  acquiait 

as  a  matter  of  convenie 

botii  reasonable  and  jui 

basis,  and  be  judged  of 

%*icw  of  the  jurisprudcni 

determine  what  laws  of 

and  what  laws  of  the  ( 

such  territory.* 

I  TO.  The  English  o 
or  conquered  territory,  j 
or  occupancy,  and  pcoj3 
nists  are  considered  as  ( 
sovertign  as  arc  bencfici 
new  condition  of  the  coli 
feitures  and  disabiliUes, 
and  police,  do  not  exten 
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may  change  these  laws,  or  he  may,  by  his  charters  and  amr 
mami-s,  authorise  tlic  conquered  country  to  do  so.  Such  au- 
thority is  derived  directly  from  the  crown,  and  vtthoot  liie 
interposition  of  Parliament.' 

5  22.  The  Supreme  Court  of  tJie  United  Stales,  where qa» 
tions  of  thiii  kind  have  come  before  that  tribunal,  haveadupbid 
the  decisions  of  the  English  courts,  so  far  as  applicable  to  oa 
system  of  government.  Wliilc  rccogni^ng  Uie  gcncnil  pn>- 
cipic  that  the  laws  of  the  conquered  territory  remain  in  font 
after  the  cession,  tliey  distinctly' assert  that  the  ceded  ttrritofy 
becomes  instantly  bound  ami  privileged  by  the  laws  whidi 
Congress  has  pre\'iou.«ly  passed  to  raise  revenue  from  dutla 
on  im|»rts  and  tonnage  ;  and  that  such  territory  is  subject  lo 
the  acts  of  Congress,  previously  m.idc  to  regulate  fore^  aJBi* 
merce  with  the  United  States,  without  otlier  special  legisblia* 
declaring  them  to  he  so.  And  although  CongreT«  may  not 
have  established  collection  districts  or  custom  houses,  nr 
authorised  the  appointment  of  officers  to  collect  the  revcaue 
accruing  ujKin  the  importation  of  foreign  dutiable  goods  ints 
that  territory,  nevertheless,  it  may  be  legally  demanded  and 
lawfully  received  by  the  officers  of  the  government,  which  «» 
organised  in  such  territory  by  the  right  of  conquest  ami  exit- 
ing at  the  date  of  the  cession.  California  became  a  pan  <Jf 
tlic  United  States  as  a  ceded  conquered  tcrritor)',  by  the  tnaljr 
which  was  ratified  on  the  30th  of  May,  1848  ;  but  lh<  »ci 
Congress,  including  San  Francisco,  wiliiin  one  of  the  colleoiaa 
districts  of  the  United  States,  was  not  [Kissed  till  the  jid  df 
March,  l.S4,9.  and  the  collector  authoiised  by  law  to  be  ap- 
pointed for  tliat  ]>ort  did  not  enter  upon  the  duties  of  hU  oAce 
till  the  1 3th  of  November,  1 849.  The  ratification  of  the  imly 
was  not  officially  announced  in  California  till  the  17th  b 
August,  1S4S.  The  civil  government  of  California.  Mhich  bad 
been  oi^aniscd  during  the  war,  by  right  of  conquest  and  9^ 
tary  occupation,  continued  to  collect  duties  under  the 
tariff  till  ofticiatly  notified  of  the  ratification  of  the  trea^ 
peace;  it  then  declared  that  'the  tarilT  of  duties  for  ibeooi 
lection  of  military  contributions  wiU  immediately  ceaac, 
the  revenue  laws  and  larilf  of  die  United  States  will  be  «itf> 
stitutcd  in  its  place,'  and  continued  to  enforce  these  U«-» 
to  collect  the  revenue  accruing  under  them  upon  the  {mpoft» 
'  Uow)«r,  i/nti'^rsai  Pithlic  Lav,  ch.  xvi. 


lion  of  foreign  dutiable  gocxls  into  California,  until  the  13th 
of  November.  1849.  when  tlie  collector,  duly  appointed  under 
the  authority  of  an  act  of  Congress,  entered  upon  his  duties. 
The  importers  of  such  dutiable  goods  denied  tlic  legality  of 
ifaeso  collections,  and  protested  against  the  exaction  of  duties, 
and  subsequently  brought  suit  against  the  officers  of  the  civil 
government  to  recover  the  moneys  so  collected,  with  interest 
The  legality  of  the  acts  of  these  officers  was  sustained  by  tlie 
unanimous  opinion  of  tlie  Supreme  Court  of  the  United  Slates ; 
and  Mr.  Justice  VVa>Tic,  in  delivering  the  opinion  of  thccntirt. 
said,  that  the  officers,  in  coercing  the  payment  of  dutiable 
goods  landed  in  California, '  had  acted  with  most  commendable 
integrity  and  intelligence.' ' 

J  23.  There  is  one  point  in  this  decision  deserving  of  par- 
ticular notice,  with  respect  to  the  operation  of  laws  which  ex- 
tend, profrio  vsgore,  over  ceded  conquered  territo,iy.  A  statute 
law  of  the  United  States,  when  no  time  is  fixed  in  the  law 
itself,  takes  effect  in  every  part  of  the  Union  fron^  the  vcr>' 
day  it  is  passed.  Not  so,  however,  with  the  operation  of  ex- 
isting revenue  laws  over  newly  acquired  territory,  which, 
though  a  part  of  the  United  States,  is  not  witliin  the  Union. 
As  already  remarked,  nearly  three  months  elaijscd  between 
the  ratification  of  the  treaty  of  cession  and  its  official  an- 
nouncement in  California.  During  tliat  interval,  tonnage 
and  impost  duties  were  imposed  and  collected  according  to 
the  war  tariff,  instead  of  the  tariff  of  the  United  States.  If 
the  revenue  laws  extended  over  California,  co  instante,  on  the 
tatificatton  of  the  treat>'  by  which  that  territory  was  acquired, 
these  duties  were  unlawfully  collected.  It  was  so  claimed  by 
those  who  bad  paid  them,  and  suit  was  brought  for  their  re- 
covery. But  Mr.  Justice  Wayne,  in  delivering  the  opinion  of 
the  Supreme  Court  on  this  question,  remarked:  'It  will 
certainly  not  be  denied  that  these  instnictJons  [imposing  the 
war  tariff]  were  binding  upon  those  who  administered  the 
civil  government  in  California,  until  they  had  notice  from 
their  own  government  that  a  pence  had  been  finally  concluded. 
Or  that  those  who  were  locally  within  its  jurisdiction,  or  who 
had  property  there,  were  not  bound  to  comply  with  those 

'  Cross  ci  aL  v.  Harrison,  r  6  Hou:  R^  aoi  ;  I>unlop,  Digtst  f/ t/n/r 
9/ V.  S.,  pp.  1314.  1115;  HiiKlitly,  Dtgeit  of  LtViit  ej  U.  S^  p.  llSi 
V.  S.  SmitUi  tU  Large,  vol.  tx.  p.  400. 
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regulations  of  the  government,  which  its  functionariea  *ar 
ordered  to  execute.  Or  that  any  one  wpuld  claim  a  rightt 
introduce  into  the  territory  of  that  government  foreign  no. 
chandisc,  without  the  payment  of  duties  which  had  beat 
originally  imposed  under  belligerent  rights,  because  Uu  Uri- 
tory  had  been  ceded  by  the  crightal  pfssessar  and  enemy  u  lie 
eoH^iieror.  Or  that  the  mere  fact  of  a  territory  having  bfCi 
ceded  by  one  sovereignty  to  another,  opens  it  to  a  frcf  Offl* 
tnercial  intercourse  with  all  the  world,  as  a  matter  of  coam; 
until  the  new  possessor  has  legislated  some  terms  upon  wliiti 
that  may  be  done.  There  is  no  such  commercial  libnfy 
known  among  nations,  and  the  attempt  to  introduce  H  ia  dii 
instance  is  resisted  by  all  of  those  considerations  which  ha« 
made  foreign  commerce  between  nations  conventional  The 
treaty  that  gives  the  right  of  commerce,  is  the  measure  and 
rule  of  tliat  right'  The  plaintiflfs  in  tliis  case  claim  no  prifi- 
lege  for  tlie  introduction  of  tlieir  goods  into  San  FfaflOMl^ 
between  the  ratifications  of  the  treaty  with  Mexico  ami  tht 
official  announcement  of  it  to  the  civil  government  in  CJi- 
fornia,  other  than  such  as  that  government  permitted  uaikf 
the  instructions  of  the  government  of  the  United  Slates-' ' 

3  24.  It  has  already  been  remarked  that,  in  tlic  trtAslat' 
territory  by  conquest  or  cession,  the  poiitUal  rights  of  it»»- 
habitants  may  be  essentially  changed.  This  results  fran  > 
difference  in  the  powers  and  character  of  govcmoientx.  n 
depending  upon  their  constitutions  or  fundamental  law*  TV 
new  government  may  not  be  capable  of  receiving  orcxcicisiV 
all  the  powers  of  the  old  one,  or  it  may  not  extend  Itf  tli 
governed  all  Uic  political  rights  which  tlieycnjoyctl  under  ll» 
former  sovereign.  liut  a  change  of  sovereignty  is  not,  ■ 
modem  times,  permitted  to  effect  any  change  in  the;  -  r'—  ^ 
private  propertj'.  WJiat  was  the  property  of  ih. 
sovereign  becomes  tlie  property  of  the  new  one,  and  what  0 
the  property  of  individuals  berorc,  remains  private  prppcrf^ 
notwithstanding  the  conquest  or  cession.  '  The  inodal 
usage  of  nations,'  says  Chief  justice  Marshall,  spc.iking  c/tk* 
transfer  of  a  country  from  one  government  to  anotlicr.  'H^ 
has  become  a  law,  would   be  violated  ;  that  sense  of  jti^ 

'  Valtcl,  liv.  1  ch.  Tiii.,  §  93. 

•  Mathews  ■:•.  Zanc,  7  IVheat.  R.,  104,;  ihc  'Ann,'  1  Galht  S^^i 
Cross  cl  al.  i'.  llarnson,  16  Howard i{.t  191. 
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which  is  acknowledged  and  felt  by  tlic  whol« 
irid,  would  be  outraged,  if  private  property  should' 
y  confiscated,  and  private  rights  annulled.    The 
Bge  their  allegiance  ;  their  relation  to  their  ancient 

dissolved  ;  but  tJicir  relations  to  each  otlicr,  and 
t  of  property,  remain  undisturbed.*  The  rule  of 
ai  law.  thus  clearly  enunciated  by  Uie  Supreme 
e  United  States  in  1833,  has  since  been  repeatedly 
in  the  decisions  of  the  same  tribunal,' 

the  new  State  merely  displaces  the  former  sove-' 

acquires,  by  cession  or  complete  conquest,  no 
tie  whatever  to  private  property,  whether  of  indi- 
Etnicipalitics,  or  corporations,  and,  as  it  assumes  thcj 
obligations  of  the  former  sovereign  with  respect  t(A 
pcrty  within  such  acquired  territory,  it  is  consc- 
and  to  recognise  and  protect  all  private  rights  inj 
ler  they  are  held  underabsolutc  grants  or  inchoatel 
vfier/y  in  land  includes  cvcrj'  class  of  claim  to  real 
i  a  mere  inceptive  grant  to  a  complete,  absolut^j 

title.     A  mere  equity  is  protected  by  the  law  of 
much  as  a  strictly  ]^;al  title.    In  the  words  of 

Marshall,  *  the  term  "  property,"  as  applied  to 
irehcntis  every  species  uf  title,  inchoate  or  com- 

supposed  to  embrace  those  rights  which  lie  in 

lose  which  are  executory  ;  as  well  as  those  which 

In  this  respect  the  relation  of  the  inhabitants 

mment  is  not  changed.    The  new  government 

c  of  that  which  lias  passed  away.'* 

tales  V.  Pcrchman,  7  I'firrs  X.,  87  ;  Miichd  v.  the  UniW 
•rs  fi.,  73+;  Sirolher  v.  Lucas,  12  ftttK^  H.,  3S ;  N« 
*  United  Suies,  lo  Ptten  K.,  ?»;  Rtquelm^  Denck 
1.  til.  li.  cap.  12. 
conqitered  during  the  progress  of  a  w.ir,  is  considered,  for  aQ 
nd  beUigerem  purposes,  .is  a  part  of  the  dom.iin  of  the  con- 
g  as  he  continues  in  its  possession  and  govi-mincnL  What- 
Vf  be  ibc  general  coniinctcial  or  poliiical  tlwrncicr  of  a  pro- 
I,  in  such  tcrrttofy,  tlte  pctvMiuion  uf  the  toil  iiiipre^M!^  upon 
lancter,  ti>  far  ns  iu  pruduce  ib  coocerned,  in  the  tmnspor- 
Iher  country. — Thirty   Hogsheads   of  Sugar  v.   Boyle,  9 

BInl.  t'.  The  United  .State3,4  P/Urt  fl.,$\3;  Mitchdelal. 
i  Sutes,  9 /*////■/  R.,  733:  Uniicd  States  v.  Pcrdiman,  7 
[  Chouteau's  heirs  v.  The  Llniied  States,  9  PfUrt  R.,  137. 

Wed  by  the  Supreme  Court  of  the  United  States  that,  in 
the  conqueror  docs  no  more  tb^in  replace  the  sovereign 
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nations  and  the  usage  of  the  civiUscd  world.    A  delay  in 

lying  such  remedies  is  often  equivalent  to  a  denial  of 
lice,  or  a  confiscation  of  private  propcrt>-,  and  is.  therefore, 
■reach  of  public  law  and  a  violation  of  national  faith.' 

(27.  It  follows,  from  the  principles  laid  down  in  this  and 

preceding  chapters,  that  complete  conquest,  by  whatever 
ide  it  niity  be  perfected,  carries  with  it  all  the  rights  of  the 
Bier  governnienl ;  or,  in  other  words,  the  conqueror,  by  the 

iplction  of  his  conquest,  becomes,  as  it  were,  the  heir  and 
versal  successor  of  the  defunct  or  extinguished  State.    As 

rights  are  no  lonyer  limited  to  mere  occupation,  or  to  what 
has  taken  physically  into  Iiis  possession,  they  extend  not 
K  to  the  corporeal  property  of  the  State,  as  real  estate  and 
vables,  but  also  to  its  incorporeal  property,  aa  debts,  Sec. 
d  as  his  trnperiam  has  become  established  over  tltc  whole 
tt,  be  is  considci'cd,  in  law,  as  in  possession  of  Uic  thvigs- 
tpora),  and  the  rights  (jura),  to  things  which  appertain  to 
b  imjurriuM,  and  may  use  and  dispose  of  them  as  his  own, 
■as  on  this  ground  that  the  \'alidily  of  Alexander's  gift  ta 
Thcssalonians  was  principally  sustained,  and  those  who 
Dcaied  the  claim  of  Thebes,  did  so,  mainly,  on  the  sup- 
tion  that  the  conquest  was  not  complete,  and  that  tlie 
[>lutc  and  entire  dominion  over  tlie  universal  successorship 

liebes  had  not  accrued  to  Alexander.  Jurists  have  much 
■e  difficulty  in  agreeing  ujwn  the  question  of  the  complc- 

of  the  conquest,  prior  to  the  restoration  of  the  former 
rreign,  than  upon  the  legal  consequences  to  be  deduced 
the  com]ucst  when  complete  ;  and  it  is  only  in  case  of 
storation  tliitt  any  question  arises  with  respect  to  the  right 

ic  conqueror  to  dispose  of  cither  the  domains  or  debts  of 
conquered  State.' 


U.  S.  Slatulet  af  Lap^,  wA.  x.  p  63;  United  Stales  v-  Reading, 
!«'.  a.,  8. 

PhillJniore,  On  Int.  Law,  vol  iiL  §§  561,  562  ;  Hefner,  Dntt't  faUw^ 
waf,  ^  185,  1S6 ;  Sch»van2,  /J/  jur,  VUton'j,  /U.,  thcs,  37. 
t  was  hHd,  bylbc  Rolls  Counnf  Great  Bmn]n,iluitifn  fwrctj^  power 
i  ptKoner  an  rncmy,  aiitl  tht-reby  obuins  possession  of  documents, 
iluhing  hiK  right  (0  .a  debt  due  iram  Another,  10  him,  in  his  private 
city,  ihe  prisoner  is  enitled  in  relief  in  equity  ;  the  circumstance 
the  foieijjn  power  is  also  the  debtor  will  not  alter  the  right :  but  1/ 
idocumenu  are  the  property  of  ihc  prisoner,  in  his  sovereign  character, 
lire  taken  poswrssion  of  by  the  conqueror  in  the  eitcrcise  of  his  sovc- 
and  politiCAJ  rights,  thdt  Court  could  not  intcifcrc- — Wadcer  v.  the 
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5  28,  When  the  Allied  power*  of  Europe  overthmrfttl 
■dynasty  of  Napoleon,  and  restored  to  the  countrin  wiwi 
had  subdued,  their  legitimate  sovereigns,  no  general 
was  made  in  the  peace  of  Paris  for  the  protection  of 
acquired  under  the  de  facto  rulers,  (the  amncstj'  provided 
in  the  27th  article  being  limited  in  its  extent,)  nevenlicla^ 
reason,  good  sense,  and  the  law  of  nations,  were  gcaeal^ 
allowed  to  prei,'ail,  and  rights  and  titles  so  acquired  irac 
undisturbed.  The  only  exceptions  were  confined  to 
two  small  German  Slates,  and  these  were  considered  as 
discreditable  to  the  petty  sovereigns  who  made  tht 
most  noted  of  these  was  the  Frince  of  Hesse-Cassel, 
driven  from  the  Electorate  in  1806,  and  not  restored  tiDj 
the  beginning  of  1814.  His  country  had  remained 
year  under  the  military  government  of  Napoleon,  a 
ihcn  incorporated  into  the  newly  formed  kingdom  r^f 
phalia,  of  which  Jerome  Bonaparte  was  recognised  <IS 
by  the  peaces  of  Tilsit  and  Sdionbrunn.  On  his  rctttn 
his  hereditary  dominions,  in  I S 14,  the  prince  refu 
cognise  the  validity  of  the  alienations  of  the  dotiii 
country,  which  had  taken  place  under  the  de/mto^ptOk 
mcnts,  since  his  expulsion,  in  October,  t8o6;  the  puidniM 
of  these  lands  were  deprived  of  their  posscMions  which  liQ 
had  purchased  and  paid  for  in  good  faith,  and  which  bad  tcfl 
delivered  to  them  witli  every  formality  of  law.    The 


East  India  Compjiiiy,  7  Jtr.  (N.S.)  3501  See,  also^tbo  Stocctrf  J 
for  Indi.i  v.  Kamachee  Iloye  S^haha,  y  Afixi.  hiJ.  Af^.  Cat.,  4Jtt 

An  ordinance  was  made  by  the  Govern meni  of  [>eiiiiurlc  ia  l8l7, 
in)*  hostiiiticii  with  Great  Urilain,  whereby  all  ^ips,  goodf^ 
ini<ii(-y's  worth,  of  or  bi-Iongitig  to  the  English  subjecu,  w 
tit  he  HCcjiiest rated  and  iletainetl,  and  all  persons  were  1  imiiiniiiliil  ^ 
tliree  days,  to  ttantmii  an  account  of  ilebis,  due  to  Fnglisfa  juh^r» 
default  of  u'tiich,  they  were  Id  be  proceeded  agamiit  in  theEMteqMi; 
consequence  of   this  a  suit  then  depending  in  the  Danish  Conn. 
recovering  a  dcbc  due  from  a  Danish  to  a  Itriiisb  siil>)e«,  wat  i»oi  fai 
prosecuted,  and  the  debt  was  afterwards  paid  by  the    UiUiish  MbfKl 
tlie  rate  sjjccilicd  by  the  ordinal  cc,  lo  commissioners  appointed  ia  i 
ofthe  urdinnnce  lo  rroeive  pajtnent,  upon  production  of  whose  ra 
The  Danish  Conn  <iua«hed  the  sntt.    This  vrwt  held,  in  (be  Rrunlt 
of  Kinjj's  Bench,  to  !«■  no  answer  to  an  action  ;^inse  the  iJant>li 
to  reco%-er  the  same  debt  in  the  court*  of  <  Ireat  ItHtain,  f«r  the 
not  being  conformable  to  the  usage  of  nations  was  bdd  t«  be 
Wolff  and  others '.'.  Oxhfllm,  6  Man.  and  »/uy.,  9s.  The  fjuious 
AlcMander  »nd  the   100  talents  of  the  Tbebans,  qunted  l>y 
lib.  V.  di.  X.,  is  diKCusscd  in  this  case.    Sec  also  Recugit d'ArrHt 
dit  Court  aQuverainti  dr  FraMr,  by  Johan  Fepon,  Paris,  160I,  41a 
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debts  owing  to  the  extinguished  Electorate.  Tbc  Btn» 
partes  had  no  difficulty  in  collecting  those  due  Gtsn  b 
subjects  of  their  newly-acquired  dominions,  for  ,tfacn  tan 
cuuld  be  resorted  to,  in  order  to  compel  pAynicnl ;  but  tr^ 
the  debtors  resided  in  other  States,  the  payment  w«  in  i 
measure  voluntary,  and  even  where  the  debtors  were  «ifif 
to  pay,  .1  difficulty  occurred  in  releasing  the  mortgages,  attl 
record  could  be  cancelled  only  by  the  authority  ottbemAt 
therein  named.  To  remove  this  difficulty  in  the  Dudirit 
Mecklenburg,  the  Duke  i.ssucd  an  order,  dr^niar  rtsenftm 
the  ijth  of  June,  1810,  whicli,  after  reciting  the  complcu 
quest  of  Hessc-Casset  by  Napoleon,  and  the  cxtingiridutf 
of  the  former  sovereignty,  directed  the  court  of  rcgistntieiti 
record,  as  extinguished,  those  mortgages  in  favuur  o(  Hfa^ 
Ca.ssel  on  estates  in  that  duchy,  for  which  a  dJsch 
cetpt  had  been  given  by  NajKjleon.  or  by  his  appuistaU 
that  purpose.  Among  the  estates  so  mortgaged  and 
were  those  of  a  certain  Count  van  Hahn,  whoise  case 
much  celebrity  and  will  serve  to  illustrate  the  fact 
law.  After  the  death  of  the  count  and  the  restoratioa 
Prince  of  Hesse-Casscl.  tlie  latter  instituted  procccdi 
creditor  against  his  estate,  denying  the  ^'alidity  of  tte 
meiit  and  the  legality  of  the  discharge  of  the  mortgage. 
first  tribunals,  (tlie  University  of  Breslau  in  18Z4,  and  thU 
Kiel  in  1S3I1)  decided,  in  substance,  that  tlic  prince 
recover  that  portion  of  the  debt  which  had  not  been 
/raid  to  Napoleon,  and  no  more.  Both  parties  bein^ 
with  this  judgment,  an  appeal  was  taken  to  another 
^tribunal),  which  learned  body  delivered  at  great 
reasons  of  their  final  deciidon,  which  was,  in  substance 
all  the  debts  to  I-Icssc-CasscI,  for  which  dischaigcs  hsll 
given  in  full  by  Napoleon,  wheiker  iite  whole  sum  Imi  < 
-adaalfy  paid  or  not,  were  validly  and  effectually  cancelled 
that  the  debtors  could  not  be  called  upon  to  pay  a 
time.  These  learned  jurists  drew  a  broad  distinction  bctn 
the  acts  of  a  transient  conqueror  on  mere  military'  occopatil 
and  those  of  one  whose  rights  and  titles  had  been  ratifiol  i 
the  public  acts  of  the  State,  and  recognised  in  treaties 
foreign  powers.  The  judgments  of  the  tnbunaU  of 
and  Kiel  were  based  on  tlie  sup{)osition  that  the  CDoqi 
was  only  a  temporary  one  ;  but  the  learned  judges  said  it 
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possible  to  consider  the  return  of  the  Prince  of  Hesse- 
ssel  as  a  continuation  of  his  former  government.  They 
Kted  the  consideration  of  the  justice  or  injustice  of  the 
r,  in  which  the  Electorate  had  been  conquered,  nor  did  they 
ach  any  importance  to  the  fact,  that  the  prince  had  carried 
ay  with  him,  and  retained  possession  of,  the  instruments 
itaining  the  written  acknowledgment  of  the  debtor.  It 
t  be  noticed  that  this  decision  virtually  confirms  the  valid- 
of  the  alienation  of  domains  made  by  the  de  facto  govern- 
nts  of  the  conquests  of  Napoleon.' 

HeBler,  Droit  International,  \\  186, 188  ;  Zacharise,  Veherdu  Ver- 
MuMg,  etc.,  b.  iv.  p.  104. 
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CHAPTER  XXXV. 
RIGHTS  OF  POSTLIMIKV  AND  RECAPTURE. 

I.  Riglil  of  postliminy  dcHncd — 2.  Its  foandaiinn — 3.  Timcof  bddC 
cfTcci — 4.  Effect  of  a  treaty  of  pcLce— 5.  Of  allies  wbci  an  unatn 
!n;bcwnT— 6.  Its  cffen  upon  things  and  persons  in  ncatnlmr 
— 7.  Upon  movablca  on  land — 8,  Real  property— 9.  Towns  anl 
vinccs — 10.  Release  of  a  subjugated  Suite — it,  OiieufOciuuiBili 
— 12.  Application  of  postliminy  to  nmriiiinccapiurts — 13.  Ton-wn 
and  prize  conns— 14.  Rights  of  pcHilitniny  tnodilicd  byircima 
municipcit  laws— 1$.  Litws  of  Great  Brit.-iiti  and  U.S. — 16.  Stffi 
forth  as  a  vessel  of  vrar— 17.  Laws  ofFmnrc,  Spain,  and  othoSod 
^iS,  Quaniiim  of  salvage  on  recapinrea— 19,  Recapture  ofv 
property- 30.  Internationiil  law  on  salvage — 11.  Militarr  aari 
saJvage— 22.  Special  rules  of  military  salt^Kc— '33.  %Vbcn  a^ 
capture  was  unlawful — 24,  In  case  of  rarsom.— 2$.  A  vevd  f* 
turcd  by  her  master  and  crew — 26.  From  pirates — 27.  By  bod  fii 
in  foreign  ports — 28.  By  native  and  allied  armies  in  tiRtiw  pORfc 

i  I.  tttZjus  pesfihnifiii  was  a  fiction  of  the  Roaun  bw 
which  persons,  and,  In  some  cases,  things,  taken  by  ao 
were  restoretl  to  their  original  legal  status  jmmcdiatct;f 
coming  under  tlie  power  of  the  nation  to  which  they  fecne 
belonged.  '  Postliminium  Jingit  atm  qtti  captus  rst.  im  thk 
semper  fnissc'  With  rcapcct  to  persons,  the  right  of  pc»C&i 
had  a  double  effect,  passive  and  active  Passivr,  inasomdi 
the  returned  son  fell  again  under  the  power  of  his  parcal,< 
the  returned  slave  under  the  power  of  his  mast-er  ;  acid,«ti 
Inasmuch  as  the  returned  pi:rson  cliimed  to  cxcrcbe 
original  rights  over  otiicr  pcr.son$  or  things.  To  produce 
passive  eflTcct.  the  only  rwiuisitc  was  the  simple  rchmi  of  1 
individual  ;  but  to  produce  the  active  effect,  the  ititiinAi 
must  have  returned  Ugaliy  and_/(?f  t/ic purpose  of  rcgainini 
rights.  The  Jtis posi/imi/tii  w:is  denied  to  those  who  iUcci 
returned  to  their  country  during  an  armistice,  to  desefta& 
those  who  had  surrendered  in  battle,  to  those  who  had  be 
abandoned  by  their  country,  or  who  had  been  the  subjeet  <d 
dedifio,  either  during  the  war,  or  at  the  lime  of  making 
Witlt  respect  to  tilings  taken  by  the  enemy,  the  Kooias  L 
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considered  them  as  withdrawn  from  the  category  of  legal  rela- 
tions (luring  the  period  of  the  enemy's  possession  of  them. 
If  retaken  by  their  former  owner,  tliey  became  his  by  the  re- 
^*pt(ire  ;  but,  if  retaken  by  the  State,  they  were  considered  as 
^*»oty,  or  prize  of  war,  the  original  right  of  property  being 
extinguished  by  the  intervening  hostile  possession.     But  CCT- 
^*ri  things  were  excepted   from  tliis  rule,  as  real  property, 
"*'*rsfs.  vessels  used  for  purposes  of  war,  etc. ;  and  to  these  the 
./''*  fostiiminii  was  accorded.     This  general    maxim  of  the 
•^oinan  law,  although  not  in  all  its  details,  is  engrafted  into 
•s^odem  international  jurisprudence,  and  is  fully  recognised  as 
*«  incident  to  the  state  of  war,  and  contributes  essentially  to 
■njttgatc  its  calamities.' 

I  2.  Tlic  riglit  of  postliminy  is  founded  upon  the  duty  of 
erer>*  State  to  protect  the  persons  and  property  of  its  citizens 
■gainst  the  operations  of  the  enemy.  \Vhen,  therefore,  a  sub- 
ject wlio  has  fallen  into  the  hands  of  the  enemy  is  rescued  by 
tfa£  State  or  its  agents,  he  is  restored  to  his  former  rights  and 
condition  under  his  own  State,  for  his  relations  to  his  own 
country  an?  not  changed  either  by  the  capture  or  the  rescue. 
So,  of  the  property  of  a  subject  recaptured  from  the  enemy 
b>*  the  State  or  its  agents  ;  it  is  00  more  the  property  of  the 
State  than  it  vtAn  before  it  fell  into  the  hands  of  the  enemy  ; 
it  must,  therefore,  be  restored  to  its  former  owner.  But  if,  by 
the  well-established  rules  of  public  law,  the  title  to  the  cap- 
tured property  has  become  vested  in  the  first  captor,  the 
former  owner  cannot  claim  its  restoration  from  the  nxaptor. 
because  his  original  title  has  been  extinguished.  The  Jus 
^siiintinii  of  the  Roman  law  applied  almost  exclusively  to 
questions  of  private  rights,  but  the  principles  of  natural  justice 
embodied  in  that  law  arc  applicable  to  States  as  welt  as  to 
individuals,  in  their  intercourse  with  each  other.  It  lias,  there- 
fore, been  held  in  modem  times  to  extend  not  only  to  indivi- 
dual of  the  same  State,  but  also  to  individuals  of  dilTcrcnt 
States,  and  to  the  international  relations  of  States  tlicnisclvcs.^ 

'  PhiRimorc,  On  Int.  /.aw,  vol.  iii.  }  403 ;  Jiistininn,  iHilHiitts,  lib.  i. 
tit.  Jtii-  I  i ;  Whcaton,  EUm.  Int.  1-tew,  pt.  iv.  cli.  ii.  §  15  ;  Ktuber,  Droit 
da  G€iu,  ^%  3;6,  ct  mki. 

■  ManenK  frJds  da  Droit  dts  Gtm,  |  283 ;  HelTter.  Drait  Imttrtia- 
tiomaZ,  *§  187  ct  scq. ;  Voct,  Ad  Fandtct^  iIl  iv.  p.  64a  ;  Pfeflcr.  Dm 
JttcAt  Jcr  h'rux^fcdfrun^,  pp.  4P  el  seq.  I  UkUo,  DtfiiAo  inurtuuigHoi^ 
pL  H.  cap.  it.  f  S. 

vou  n.  L  L 
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%  3,  Postliminy  is  considered  as  taking  efTcct  the  tMiuat 
that  the  persons,  or  property  taken  on  land  by  an  encnv, 
come  wJtliin  their  sovereif;ii's  territory-,  or  within  placrs  under 
his  command,  or  into  the  hands  of  his  onScera  or  agents.  But, 
in  cases  or  prize  and  maritime  recapture,  the  question  of  »• 
storatinn  usually  involves  that  of  military  salvage,  which  nuut 
be  determined  by  a  court  of  comi>etent  jurisdiction.  Vcsck 
and  goods  taken  by  the  enemy  as  prizes,  and  recaptured  b}- 
the  principal  belligerent,  or  his  allies,  must,  therefore,  be 
brouglu  infra prtesidia.  and  adjudicated  precisely  tliv  same  u 
in  case  of  a  prize.' 

S  4.  The  right  of  postliminy  belongs  exclusively  to  a  state 
of  war.  and  no  longer  exists  after  the  conclusion  of  a.  treaty 
of  peace.  The  intervention  of  peace  cures  all  defects  of  tttk 
to  projKirty  of  every  kind,  acquired  in  war,  and  such  title  cut- 
not  be  subsequently  defeated  in  favour  of  the  original  ovoff. 
not  even  in  the  hands  of  a  neutral  possessor,  vho  ^oaA 
becomes  an  enemy.  Such  property  may  be  liable  locapcniR 
as  booty,  or  prize  of  war,  the  same  as  any  other  property  rf 
that  neutral,  now  an  enemy,  but  it  Is  not  aOcctcd  by  the  ri^ 
of  postliminy.  By  the  principle  of  utt  fvssidctis,  wtudlif 
already  stated,  applies  to  every  treaty  of  peace,  unless  o(ka< 
wise  specially  stipulated,  all  captured  property  is  tadtly  aft- 
ceded  to  the  possessor,  and,  if  recaptured  in  a  subsequent ««; 
it  is  subject  to  the  laws  of  capture,  but  not  to  those  of  p«i. 
Uminy.    Neverthclcs-t,  there  are  many  caMs,  where,  the  tieasy 

'  Vatlri,  Droit  dts  Gem,  tiv.  iii.  di.  nv.  §  30G ;  Kent,  C*m.  m  Am. 
/utw,  vol.  i.  p.  loS;  Bynkershoek,  Quirsr.  Jur,  Puh.,  lib.  I  eap.  *.;  pMri^ 
Dtrtcko  Pnt>.  int.,  p.  409. 

Rccnpiurcs  are  emphatically  cases  of  priaj  for  ihe  iJefinition  of  w* 

foodit  is,  that  thn'  ar«  gonds  taken  on  the  high  Maf, /wr^  hf!h,  mn  ntlke 
jinds  of  ilw  «ncmy.     Wh«n  so  taker,  the  captor*  ha%-c  an  uBilmttei 
riiiht  to  proceed  against  them  aj  bellifterent  property,  in  .1  court  <rf  yrat ; 
for  in  no  other  way,  and  in  no  oiher  eourt,  can  the  question  pre       -    '    - 
a  capture /uw^/rt'be  properly  or  effwtu.'iliycvaminwl.    The  vt- 
stanc«  that  it  ii  found  tn  the  po^cssion  of  the  enemy,  atlfords  {■t.^^  ,-- 
evidence  that  it  is  hi*  property.  ITie  question  cannot  be  JeciJecl,  imlf  «>« 
curtomary  proceedings  of  pri»  are  in^liltited,  and  enforced.     Tfacea«t 
then,  lias  A  IcKilinialc  jurisdiction  nvcr  the  propeny  of  prin:  -.  and,  iarac 
it,  will  eserl  its  aulhonly  over  ail  the  incidenU.     It  will  (I«cit«  a  ravn- 
tion  of  the  whole,  or  of  a  part  ;  it  will  (tccnre  it  ahsolutc))',  nr  banbocl 
with  salvage,  as  tlic  ci re u instance V  of  the  case  may  rciiiirc  ;  aiul  whedn 
the  salvage  be  held  a  portion  of  the  lliint;  itself,  or  a  mere  lien  iipua  K.  <9 
a  condition  annexed  to  it&  rc^litulion,  it  ii  an  tactilcni  to  the  irinc^ 
qaeation  of  pnw,  und  within  tlie  s«opc  of  (he  regular  prise  JiUenbaft.— 
The  '  Atlclimi,'  9  Cm/uk,,  344,  286  ;  compare  the  '  Dove/  1  C*3!^ilti. 


ot  pciice  being  silent,  and  tlic  principle  of  u/t  possidetis  not 
applicablc.it  is  necessary  to  resort  loXhc  Jus paslUmiuii.ln 
order  to  determine  the  true  condition  of  thing-*  at  the  time  of 
the  treaty,  or  the  moment  they  were  freed  from  Uie  pressure 
of  the  captor's  force,  as  an  enemy  ;  in  oUicr  words,  whether, 
when  the  captor  ceases  to  be  an  enemy,  the  thing  captured 
Icjjally  becomes  hia  property,  or  returns  to  the  former  owner. 
Hence,  the  \'cry  intimate  connection  between  treaties  of  peace 
and  the  rights  of  postliminy.' 

t  5.  It  is  a  general  rule  of  international  law,  that  allies  in 
war  make  hut  one  party  with  the  principal ;  the  cause  being 
common,  the  rights  and  obligations  are  the  same.  It  follows. 
therefore,  that  when  persona  and  tilings  belonging  to  one  of 
the  allies,  which  have  been  taken  by  the  enemy,  fall  into  the 
hands  of  another  ally,  they  are  subject  to  the  rights  of  post- 
lioiiny,  and  must  be  restored  to  their  former  condition.  The 
recapture  by  an  ally  is  regarded  the  same  as  a  recapture  by 
the  principal,  and  I'ief  verJU.  So,  also,  with  respect  to  territory, 
persons  and  things  brought  within  the  territory  of  one  ally 
arc  artcctcd  by  the  rights  of  postliminy  precisely  the  same  as 
if  brought  within  the  territory'  of  their  own  sovxircign.  But,  if 
the  ally  docs  not  become  an  associate  in  the  war,  or  a  co- 
bclh'gerent,  and  merely  furnishes  the  succours  stipulated  by 
treaty,  without  coming  to  a  rupture  with  the  enemy,  his  do- 
minions arc  regarded  as  neutral,  and  are  governed  by  tlie  laws 
of  neutrality. 

S  6.  The  rights  of  postliminy,  with  respect  to  things,  do  not 
:c  effect  in  neutral  countries,  because  the  neutral  is  bound 
consider  every  acquisition  made  by  cither  party  as  a  lawful 
acquisition,  unless  the  capture  itself  is  an  infringement  of  his 
■own  neutral  jurisdiction  or  rights.  If  one  party  were  allowed 
in  a  neutral  territory  to  enjoy  the  right  of  claiming  goods 
taken  bj'  the  other,  it  would  be  a  departure  from  the  duty  of 
neuiralily.  Neutrals  are  bound  to  take  notice  of  the  military 
rights  which  possession  gives,  and  which  is  the  only  evidence 
of  right  acciuired  by  military  force,  as  contradistinguished 
from  civil  rights  and  titles.  The  fact  must  be  taken  for  the 
law.     But  will)  respect  to  persoqs,  it  takes  effect,  not  only  in 

■  See  aiiU,  ch.  iit;  PhUlimor«,  On  /tit.  /.atv,  voL  ill.  5  5j(j;  Whcainn, 
£l/m.  /Ml.  taw,  pt,  iv.  ch,  iv.  S  4  ;  ihe  '  I'urtuma  Concepcian,'  6  A'n*^ 
45  ;  the  •Sopliia/6  /ffl*.  138  ;  Hcffter,  ihvit  JnterMotionai,  %  188. 
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the  territory  of  the  nation  to  which  such  persons  belong,  and 
in  that  or  his  allies,  but  also  in  aneutral  country  ;  *o  tb^ifa 
belligerent  brings  his  prisoners  into  a  neutral  territory  be  Ion 
all  control  of  tltem.    So.  if  prisoners  escape  from  their  capttn 
and  reach  a  neutral  territory,  they  cannot  be  pursued  and 
seized  in  such  territor>-,  and  consequently  are  restored  to  tlieir 
former  condition.      Prisoners  of  war  who  have  given  Uieb 
parole  may,  or  may  not,  claim  the   right  of  poslliiriny  oa 
reaching  a  neutral  country,  or  coming  again  under  thepoim 
of  their  own  nation  according  to  the  termii  of  their  puolcL    If 
left  entirely  free  to  return  to  their  awn  country,  subject  to 
certain  stipulated  conditions,  such  as  not  to  serve  again  for  i 
certain  period, ,  or  during  the  war,  these  conditions  arc  Ht 
changed  by  recapture  or  rescue.    But  if  thc>-  have  ordy  pre- 
mised not  to  escape,  or  to  remain  within  certain  limits asAgwrf 
to  thum,  if  tlicy  arc  rescued  by  their  ou*n  party,  or  the  ptwe 
of  their  confinement  falls  into  the  hands  o^  their  own  natiot 
or  its  allies,  they  are  released  from  their  parole,  and,  by  tlr 
right  of  postliminy,  are  restored  to  their  former  state.    So  H, 
by  the  incidents  of  the  war.  prisoners,  not  free  to  rctunt  to 
their  own  country,  arc  brought  into  neutral  trrriloiy.  they  art 
entitled  to  the  benefit  of  that  right.    13ut  it  must  be  remon- 
bered,  tliat  prisoners  brought  into  neutral  ports  on  boafd  k 
foreign  ship  of  war,  or  any  prize  of  hers,  are  not  cntitkd  M 
the  right  of  postliminy,  because  such  vessels  in  neutral  porti 
have  a  right  of  exiterrilariality,  and  such  prisoners  are  mC 
regarded  as  within  neutral  jurisdiction.' 

I  7.  Naturally,  property  of  all  kinds  is  recoverable  by  the 
right  of  postliminy,  and  there  is  no  intrinsic  rrasoo  wiif 
movables  should  be  excepted  from  the  rule.  Such,  indeed. 
was  the  ancient  practice,  and  by  the  JM  ficsUimimti  of  the 
Romans,  certain  articles,  on  being  recovered  from  tbc  cncny. 
were  required  to  be  restored  to  their  former  owncra.  Bat  the 
dilHculty  of  recognising  things  of  this  nature,  witli  any  degree 


'  Wheaton,  EUm.  IhI.  Law,  pt.  iv.  ch.  'v.  $  4  ;  X. 
Bv.  iii.  ch.  vii.  j  r32  ;  ch^  Xlv.  \\  :o8,  210  ;  Bynkcr 
Pub.t  lib.  i.  caps.  XV.,  xvi.  Duporiccau 

Sp.  iiS,  117;  Cii$hin^,  opinions  of 
■cllo,  Df^rtiko  inUtnachnitl,  pL  ii.  1 
tUnai^W  189,  190 :  ttic  '  Purisima  Con'cepcion,' 6  Jfts*.,  45  :  ihc  *  Amfaarf 
de  Rues;  5  Wheat.  R.,  39a 


ccau,  Tran.t/atiim  of  lit.- 
0/  If,  S.  Alfys.  Gm'l  - 
t/,  pL  ii._cap.  iv,  §  8;  Hefftcr.  //'.■:/  fuirm 
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<»'" certainty,  and  the  endless  disputes  which  would  spring  from, 
■*  fcvcndication  of  them,  have  introduced  a  contrary  practice 
in  modem  times  ;  and  the  title  of  the  former  owner  to  all 
^oty  is  considered  as  completely  divested  by  a  firm  possession 
*^^  the  ctptor  of  twenty-four  hours.  Some  apply  the  same 
rule  to  cises  oi prize,  while  others,  as  has  already  been  sliown, 
f<Kjuirc  tlie  sentence  of  a  competent  court.' 

I  8.  Real  property  is  easily  identified,  and  is  not  of  a  tran- 
sitory nature ;  it  is,  therefore,  considered  to  be  completely 
Within  the  right  of  postliminy.  The  rule,  however,  cannot 
be  frequently  applied  to  the  case  of  mere  private  property, 
which,  by  the  general  rule  of  modern  nations,  is  exempt  from 
confiscation.  There  are  some  exceptions  to  this  general  rule, 
and  wherever  private  real  property  has  been  confiscated  by 
the  enemy,  and  again  comes  into  the  ^wsscssion  of  the  nation 
to  which  tlic  individual  owner  belongs,  it  is  subject  to  the 
r^ht  of  postliminy.  The  effect  of  complete  conquest  and 
retrocession  will  be  considered  in  another  pars^raph.  Grotius 
proposes  the  question  with  respect  to  the  immovable  property 
belonging  to  a  prisoner  of  war,  but  situate  in  a  neutral  country. 
But  Vattcl  summarily  disposes  of  it  with  the  just  remark,  that 
nothing  belonging  to  a  prisoner  can  be  disposed  of  by  the 
captor,  unless  he  can  seize  it  and  bring  it  within  his  own  pos- 
session. But  the  rule  becomes  of  great  practical  importance 
when  applied  to  questions  arising  out  of  alienations  of  real 
property  belonging  to  the  government,  made  by  the  opposite 
belligerent  while  in  the  militarj-  occupation  of  the  country. 
We  have  already  stated,  that  the  purchaser  of  any  portion  of 
the  national  domain  in  tlic  occupation  of  an  enemy,  previous 
to  the  confirmation  or  consummation  of  the  conquest,  takes  it 
at  the  peril  of  being  evicted  by  the  original  sovereign  owner 
when  he  is  restored  to  his  dominions.  But  if  the  victor  be  so 
finnly  established  in  possession,  that  opposition  to  his  rule  is 
o\'ercome  or  virtually  ceases,  or  if  the  conquest  is  accompanied 
by  internal  revolution  and  a  recognition  of  the  new  govern- 
ment, in  other  words,  if  the  conquest  is  legally  complete,  alien- 

■  By  the  mciciit  law  of  Great  Britain,  turciity-foui  hours'  posiciaion  of 
prbc  wa&  a  buAciciil  coavciaioii  of  tbc  (iropcrly  tg  oust  the  righla  uf  the 
owner.  Tbc  Alioutioos  and  modi  locations,  nom  time  lo  time  made  (licrein 
tiy  statute,  doii-n  10  the  45  Ceo.  III.,  c.  7:,  arc  considered  in  the' Ceylon, 
1  J>»di.  110  i  and  see  Goss  v,  Withcis.  2  Burr,,  i>%y 


atioua  of  the  public  domain  will  not  be  annulled,  e\ti)  thoBgh 
tlie  former  sovereign  sliould  be  restored.' 

9  9.  Towns,  province-t.  .ind  territories,  which  arc  retakta 
from  the  conqueror  during  the  war,  or  which  are  restoRd  In 
their  former  sovereign  by  the  ireatj'  of  peace,  are  entitled  » 
the  right  of  postliminy,  and  the  original  sovereign  owMr«a 
recovering  his  dominion  over  ilicm,  whether  by  force  of  anib 

'  Vattcl, /J«>j'/<^/.((v/»w,  liv.  iii.  ch.xiv.  5212;  Kent,  Com.  itnJm./^*, 
vol.  1.  p|>.  108,  t09  ;  Leiber,  PiylHical  Jitkt'es,  b.  iL  (  86  1  I'hillinwn,  (h 
tut.  Law,  \6L  UL  \l  406,  S39-S74,  58^ ;  viOe  ant^t  chapten  xxno.  al 
xxxiv. 

Th«  courts  of  th«  United  Stnte»  have  determined,  ih.i' 
lory  made  hy  Great  Itritain,  after  the  UeclaMtion  ^f  In  ■ 
invalid.    In  the  case  of  Harcourt  t'.  Ciiitlard  {7  Curtis  A',,  , 
a  piece  of  land,  Lying  between  the  iMi.HU4«ppi  xn&  Ch.i', 
and  granted  under  tlic  above  circutnstaace«,  it  was  bid  d 
preme  Court, aa  (bllo'vs  : — 'Two  que^lions  hcreoccur  :  (  r 
st^piiration  bad  tnltcn  cITcct  by  any  valid  act ;  md 
whether  it  iSftdc  any  diflfcrencc  in  ihe  case  upon  ini' 
On  both  these  point*  »c  arc  of  opinion  that  the  law  it.  ,>p  ■ 
of  Ihi^  grant.     It  is  true  ihiit  the  power  of  llic  Crovm  f> . 
iidmicte^  lo  be  very  absolute  over  Ihi;  limits  of  the  royal  ^.„-„.^^,.  .^, 
there  vi  no  re^iou  to  believe  ihat  it  had  ever  been  exerctsoa  by  aay  ■>■>§■ 
k&«  iiolcinn  and  notorious  thiui  a  public  {jrodamatioti.     And  altfca«i(k  At  I 
inatrumeni  by  whlcli  (!e(ir>:ia  cUiineil  an  evtension  of  her  Units  I*  Ail 
nortJicm  boundary  of  iluit  icrritoiy  was  oi  no  more  nutlturity  or  MloaRyl 
ih&n  (bat  by  which  it  wa^  supposed  to  have  been  taken  from  Iter,  il  ■i*-! 
othcniisc  with  South  CaroUnit.     Her  tcnitory  had  been  cMcmW  tiilal 
limic  by  a,  solemn  gnint  from  the  Crown,  to  the  lords  \<\  1 

whdiii,  in  fact,  she  had  wrested  it  by  a  revolution,  even  \  ■    ■■  \ 

of  ilir  projirietors  hnd  been  bought  out  bv  the  Cronn.  Bui  i\n*  i*  mx  it<J 
niatci'ial  fact  in  the  rase;  il  h  thii :  that  this  limit  wj^  claitrett  »dl 
osMTttcdby  both  of  those  Siatei  in  the  Declonition  of  lodcpcD'J- 
the  right  to  it  was  csiabli^Uicd  by  the  ntoat  solenin  of  all  irv 
ac[^,  ihc  treaty  of  peace.  It  lios  never  been  iidmittcd  bv  11 
Slates  that  they  acquired  anything  by  way  of  cession  from  iJr. 
by  iliat  ireiiiy.  It  has  been  viewed  onlv  as  a  recognition  of  y.< 
ri[;hl>,  and  on  ihut  principle  the  soil  !\na  sovereignty  within  lie 
Icdtccd  liinti»  were  Skt  mucli  tlicin  at  the  Declaration  of  Indefici.'.c.i 
at  this  hour.  Ily  reference  to  the  treaty,  it  will  be  found  thai  »t  am 
lu  a  simple  recognition  of  the  indcjienderice,  and  iho  limits  of  the  U 
States,  vrithom  any  language  pitrponinn  a  ces.iion  or  rfllnquishmu 
rijfhi  on  the  part  of  Great  Drit.iin.  In  the  last  .iniclc  of  the  Trat} 
Glieiu  will  be  found  a  provision  respecting  grants  of  Lnnd  irude  ' 
islands  then  in  dispute  bciiBccn  the  t«o  States,  which  atTords  an  1 
lion  of  this  doctrine.  Ry  th.ii  arliclc,  a  Mipulation  is  made  in  (■  __ 
grants  before  the  wjt,  but  none  for  those  which  were  ii^adt?  rlnrTts 
VAT  ;  and  such  is  unque&iionably  the'  law  of  nations.  \\ 
scented  bv  the  sword,  and  where  the  nuestion  in  he  rtr. 
original  claim  to  territory,  grant*  of  soil  nutle  / '  i  ,  .:.■_  ,  . 

that  fails  can  only  derive  validity  from   tre;ii .  Ii    .    7 

necessary  here  to  consider  the  rights  of  the  cinn^iieor  m  live  c*m. 
actual  conquest,  since  the  views  previ 


nqi 
of  »uch  rights  uiit  of  thiK  cise.' 


previously  ptesented  pui  the . 


-dr  by  treaty,  is  bound  to  restore  them  to  their  former  state. 
In  other  words,  he  acquires  no  new  rights  over  them  citlicr  by 
the  act  of  recapture  or  of  restoration.    The  conqueror  loses 
the  rights  which  he  had  acquired  by  force  of  arms ;  but  those 
rights  are  not  transferred  to  the  former  sovereign,  who  resumes 
his  dominion  over  them  precisely  the  same  as  though  tlie  war 
had  ne\-er  occurred.     He  rules,  not  by  a  newly  acquired  title, 
which  relates  back  to  any  former  period,  but  by  liis  ancient 
title,  which,  in  contemplation  of  war.  Ims  never  been  divested. 
The    places   which   are    reconquered    or   restored    therefore 
return  to  him  with  the  rights  and  privilc3;cs  which  they  would 
have  possessed  if  they  had  never  fallen  into  the  power  of  the 
enemy.     But  if  the  conquered  provinces  and  places  are  con- 
firmed to  the  conqueror  by  tlie  treaty  of  peace,  or  otherwise, 
they  can  claim  no  right  of  postliminy.     Their  condition  is 
established  by  tlie  rights  of  conquest,  and  the  will  of  the  con- 
queror.    The  right  or  title  of  the  new  sovereign  Ls  not  that  of 
the  original  possessor,  and  therefore  is   not  subject  to  the 
»ame  limitation  or  restriction.     It  had  its  origin  in  force,  and 
IS  confirmed  by  treaty,  incorporation,  length  of  posscs-sion,  or 
otlierwisc.     It  dates  back  to  the  actual  conquest,  but  not  to 
any  [jeriod  anterior  to  the  conquest.     The  relations  between 
the  conquered  and  the  conqueror  are  therefore  very  different 
from  those  which  existed  between  the  conquered  and  tlicir 
former  sm-ereign.    They  have,  in  their  new  condition,  such 
rights  only  as  belong  to  them  by  the  general  law  of  natioa-j. 
and  the  stipulations  of  the  treaty  of  ce^ion,  or  such  others  as 
may  be  given  to  them  by  the  will  of  the  conqueror.     If,  how- 
ever, the  provinces  and  places  have  not  themselves  been  con- 
sidered as  having  been  in  a  hostile  attitude  to  tlie  conqueror, 
he  is  regarded  as  merely  replacing  the  former  sovereign  In  his 
rights  over  them.    They  are  regarded  as  acquired  by  con- 
qae:3t,  rather  than  as  actually  conquered,  and,  in  such  cases, 
the    acquisition  or  change  of  sovereignty  is  not  usually  at- 
tended by  loss  of  rights.    But  in  whatsoever  way  the  conquest 
is  completed,  it  operates  as  an  entire  severance  of  the  relations 
between  tiie  conquered  territory'  and  the  former  sovereignty, 
A    subsequent   restoration    of  such    territory   to    its   former 
sovereign  is  regarded  in  law  as  a  retrocession,  and  carries  with 
it    no  rights  of  postliminy.     When   the  inhabitants  of  such 
conquered  territory  become  a  part  of  the  new  State  they  must 
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bear  the  consequence  of  the  transfer  of  their  allegiance  lo  i 
new  sovereign  ;  and,  should  they  subsequently  full  into  Uie 
power  of  their  former  sovereign,  he  is,  in  turn,  to  b«  rcganM 
3.S  a  conqueror,  and  they  cannot  claim,  as  against  lttin,as]r 
rights  of  ]KJstIiminy.  The  correctness  of  the  principle  <rf  Is- 
ternational  law.  as  stated  above,  is  never  disputed  ;  but  tlinr 
is  great  difficulty  in  determining  when  the  conquest  is  conK 
plctc,  or  in  drawing  the  precise  line  between  absolute  ccKi()w:rt 
and  mere  military  occupation.  This  distinction  has  been  £»■ 
cussed  in  the  preceding  chapters,' 

i  10.  A  State  is  sometimes  entirely  subjugated  and  ie 
personality  extinguished  by  a  compulsory  incorporalioo  Intt 
another  sovereignty.     As  the  towns,  provinces,  and  tciiitoria 
of  which  it  was  composed  now  become  subordinate  poflioB 
of  another  society,  their  relations  to  each  other  and  to  tfae 
new  State  result  from  the  will  of  the  new  sovereign.    If.  by* 
subsequent  revolution,  tlic  extinguished  State  resumes  its  in- 
dependeucc,  and  again  becomes  a  distinct  and  substantM 
body,  its  constituent  j).irt<)  may  resume  their  former  reladoo^ 
or  cissume  new  pa'Utioiis  and  rights,  according  to  the  chaiaclB 
of  the  society  which  is  recognised,  and  the  constitution  at 
government    which    it  adopts.     This  is  a  question  of  locil 
public  law.  rather  than  of  international  jurisprudence     Bui  H 
the  subjugated  State  is  delivered  by  t}ie  asiMstancc  of  anotbo; 
the  question  of  postliminy  may  arise  between   the  restart^ 
State  and  its  deliverer.  There  are  two  cases  to  be  considered: 
first,  where  the  deliverance  is  effected  by  an  ally,  and  ftccand, 
where  it  is  effected  by  a  friendly  power  unalljed.     In  dtbcr 
case,  tlie  State  so  delivered  is  entitled  to  the  right  of  posllt 
miny.    If  the  deliverance  be  cflected  by  an  ally,  ihc  duty  «f 
restoration  is  strict  and  precise,  for  an  ally  can  claim  no  r^;to 
of  war  against  its  co-ally.     If  tlic  deliverance  be  effected  bf  a 
State  unallied   but   not  hostile,  the  rc-cstablislimcnt  of  tbc 
rescued  nation  in  its  former  rights  is  certainly  the  moral  dWf 
of  the  deliverer.     Hi:  can  claim  no  rights  of  conquest  agaiut 
the  friendly  State  which  he  rescues  from  the  ha5>ds  of  the 
conqueror.     How  much  stronger,  then,  is  tlie  duty  of  rstora^ 

'  lUfftCT,  Droit /nUrna/iif/ia/,  §  iSS  ;  Chitty,  /.aw  ^  A'aJdmt,f^ 
95,  96  ;  B>Tikcrsliock,  Qua^.  Jur.  I'nt.,  lib.  i.  c;ip.  xvi.  ;  Elctki,  Dmof 
tntffjuicii/nait  pt.  li.  tap.  iv.  \  e  ;  R^ynoal.  IitU.  ihi  Droit  A'aL,  Vh.  t* 
ch.  xviji. ;  Wlicaton,  Eum.  fitt.  Law.  pL  l  ch.  iL  $  18 ;  pt  i*.  cIl  ii  ( itf  J 
vide  a/Ue,  chapters  xxxiii.  and  xxxiv. . 
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(•here  the  deliverance  is  effected  with  the  concurrence 
ssistancc  of  the*  subjugated  people,  and  under  the  ex- 
tioii  on  their  part  of  recovering  their  ancient  rigllts  and 
•ges.  A  denial  of  the  right  of  postliminy,  in  such  a  case, 
,  be  contrary  to  the  law  of  nations  and  a  breach  of 
:  morality.' 

1 1.  The  history  of  Genoa  furnishes  an  illustration  of  this 
pic.  The  ancient  rcpubUc  of  Genoa  had  been  5ub- 
I,  in  consequence  of  the  French  inx-asion  and  conquest 
]y,  and  was  annexed  to  the  French  empire  in  1805.  In 
thccity  of  Genoa  was  surrendered  to  the  British  troops, 

the  command  of  Lord  Bcntincic,  who  issued  a  procla- 
n  on  the  26th  of  April,  stating  '  that  considering  the 
kl  desire  of  llic  Genoese  seems  to  be  to  return  to  that 
it  form  of  government  under  which  it  enjoyed  liberty, 
::rity,  and  independence ;  and  considering,  likewise,  that 
csirc  seems  to  be  confomiablc  to  the  principles  rccog- 
hy  the  high  allied  powers,  of  restoring  to  all  their  ancient 

and  privileges,'  and  declaring  '  that  the  Genoese  State, 
ixisted  in  1797,  with  such  modifications  as  the  general 
the  public  good,  and  the  spirit  of  the  original  constitu- 
-ein  to  require,  is  re-established.*  Ne\-crtheless,  by  the 
i  article  of  the  treaty  of  Paris,  of  the  3Dth  of  May,  1S14, 
ates  of  Genoa  were  ceded  to  tlic  King  of  Sardinia.  The 
ional  government  of  Genoa  remonstrated  against  this 
n,  and  appealed  to  the  guarantee  of  its  independence 
ined  in  tlie  treaty  of  Aix-la-Chapelle,  1745.  The  con- 
of  England  was  severely  censured  in  Parliament  at  the 
and  has  since  been  condemned  by  publicists  generally.* 

12.  Flaving  considered  the  law  of  postliminy  applicable 
:  retaking  of  movable  and  immovable  properly  captured 
id,  it  remains  to  examine  its  application  to  the  retaking 
CCS,  or  property  captured  at  sea,— what  was  called  in 
,  reeupirafio,  and  is  known  in  English  law,  as  recaflitre. 
'.  is  a  manifest  difficulty  in  applying  the  right  of  post- 
r  to  maritime  recaptures,  on  account  of  tlic  uncertainty 

uStTi6eai,  />  Jur.  Mat.  tt.  Cent.,  lik  viii.  cap.  vi.  §  36. 
Beaton,  Hitt.  Law  of  Nations,  pp.  487,  48* ;  Kluber,  ^rf/cff  Jet 
r  Can^sits,  bu  vii.  tA  420  433  ;  Jlackimosh,  Misul.  Wi^kt,  pp. 
4  ;  AJisoD,  Hhl,  of  Europe,  voL  iv.  pp.  370,  503  j  Kotieck,  fiisf, 
Wfiritij  vol.  iv.  p^  348  ;  Antmii  Jif^-Strr,  JS14,  p,  191  ;  Huiutrd, 
mtHtary  HftaUt,  voL  xxx.  pp.  894  et  seq. 
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of  the  time  when  tlie  title  of  the  original  proprietor  is  coov- 
pletely  divested.  If  all  nations  had  adopted  the  principle, 
that  condemnation,  by  a  competent  court  of  prize,  was  ocso* 
sary.  in  all  cases,  to  effect  a  change  of  ownership,  the  niks  J 
postliminy  applicable  to  prizes  would  be  the  same  in  i!l 
countries ;  but  as  this  principle  has  not  been  unhPcmOf 
adopted,  there  is  not,  in  practice,  any  well-established  mkrf 
maritime  recapture.  Different  text-writers  have  advootei 
different  principles,  and  different  legislators  have  taiacted  dit 
ferent  laws,  and,  as  a  consequence,  the  prize-courts  of  diileicK 
countries  have  adopted  different  rules  of  decision.' 

S  1 3.  It  is  remarkable,  says  FhiUimore.  that  of  all  the 
ancient  codes  of  maritime  law, — die  Consolato  del  Marc,tk 
R6le  dcsJudgemensd'Oleron,  the  Laws  of  Wilsby.lheanot* 
Statutes  of  Hamburg,  Lubeck.  Bremen,  and  the  Hinse-ToTii, 
^the  Consolato  del  Marc  alone  deals  with  the  case  of  nof- 
tures.  The  doctrine  of  perdmtia  infra  prtrsidia,  as  cooidt*' 
ting  a  sufficient  conversion  of  property,  is  there  expressed,  tnl 
not  in  terms  very  intelligible  in  themselves.  Tliecc 
however,  have  been  satii^factorily  explained  by  Grotiot 
Barbeyrac,  and  the  whole  subject  has  been  most  aWy 
cus»cd  by  Hynkcrshock,  Nevertheless,  it  was  IcR  uo^cttlo 
whether  the  right  of  postliminy  should  apply  to  all  mihti; 
recaptures,  or  only  to  ships ;  whether  they  must  be  oka 
infra  pmsidia  of  the  captor,  or  whether  the  bringii^  ni/h 
priesidia  of  a  neutral  was  sufficient  to  change  the  proper^ 
moreover,  it  was  often  a  matter  of  dispute  what  dioold 
understood  by  the  phrase  infra  priesidia.  This  state  of  th 
question  led  to  various  treaty  stipulations  and  municipal 
tutcs,  by  which  the  subject  of  recapture  was  reflated  wit 

'  Wlieaton,  Ekw.  Tnt.  LaTU,  pi.  iv.  cIl  il,  §  1 1 ;  the  '  Sanu  Cm," 
Rob.,  58  ;  BeUo,  lientko  Ittitmacianat,  pt.  ii.  cap,  v.  J  6  ;  UriTTi-r    '"r 
intCf-Htilionn/,  §  igi  ;  HaiuereuUle,  Pes  i\at»ont  A'tiUrrs,  irt.  ■- 
}init{toY, IMiif  ,1/iirifimi;  p.  313:  I'odils  Stfttifn^eic,  h.  is     ,,  .  ■ 
scq,  ;  Kaltcnborn,  Seeraht,  etc.,  b.  iiL  p.  378  ;  Dalloi,  Jiiptrtit»e, 
Prists  Maritimrs,  $  3  ;  Pisioye  et  Duverdy,  /Vj  Prises,  bL  vii. 

It  w;tk  not  csscntJ;U,  [o  constitute  a  capture,  or  such  a  one  as  U  p 
cxcasinn  in  a  rci'jii>iure  under  ihe  rormer  Prwt  Acts  of  Great  BilUiB.fli 
the  enemy  should  lu.ve  taken  actual  possession. — ^The  '  Eilwsnl  ft 
3  Rob.,  305. 

In  questions  of  lestiiuiion  of  properly  recaptured,  ihe 

in  the  nr$t  insinnce  lies  on  the  rccanlort,  to  show  the  abunce 
city  as  to  restliuiion,  by  the  laws  of  ihe  claimant's  cotintiy,  butoa/na 
fitcii  eridcnc?  b<-ing  shown  In-  the  recaptoi^  the  otats  of  proof  of 
city  shifts  to  the  claimant.— The  ■  Saata  Cnia,*  i  RtA.,  ha. 
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respect  to  the  contracting  parties  and  their  own  subjects;  and 
^-witli  respect  to  countries  witJi  which  the  recaptor  had  no  treaty 
I  in  relation  to  the  application  of  pojittiminy  to  such  cases,  the 
courts  have  sometimes  adopted  the  rule  of  reciprocity.     Sir 
William  Scott  considers  this  the  most  liberal  and  rational  rule 
which  can  be  applied.    *  To  the  recaptured."  he  says, '  it  pre- 
sents his  own  consent,  bound  up  in  the  legislative  wisdom  of 
,  his  own  country ;  to  the  recaptor,  it  cannot  be  considered  as. 
[Injurious,  where  the  rule  of  tlic  recaptured  would  condemn, 
whiUt  the  rule  of  tlie  recaptor  prevailing  amongst  his  own 
'countrymen,  would  restore,  it  brings  an  obvious  advantage ; 
and  c\en  in  case  of  immediate  restitution,  under  the  rules  of 
tbe  recaptured,  the  recapturing  country  would  rest  secure  in 
the  reliance  of  receiving  reciprocal  justice  in  itsturn.     It  may 
I  be  said,  wliat  it  this  reliance  should  be  disappointed  }  Redress 
[must  then  be  sought  from  retaliation  ;  which,  In  the  disputes 
I  of  independent  States,  is  not  to  be  considered  as  vindictive  ' 
jrtaliation,  but  as  the  just  and  equal  measure  of  civil  retribu- 
ftion.     This  will  be  their  ultimate  security,  and  it  is  a  security 
sufficient  to  warrant  the  trust     For  the  transactions  of  States 
cannot  be  balanced  by  minute  arithmetic;  something  must, 
JQn  all  occasions,  bchazardcd  on  just  and  liberal  presumption.' ' 
}  14.  Evcrypowcrisobligcdtoconform  to  the  law  of  nations, 
relative  to  postliminy,  where  the  interests  of  neutrals  are  con- 
[ecmed,    unless    otherwise   regulated    by  treaty    stipulations, 
iBut  such  conventions  or  treaty  stipulations  establish  a  facti- 
tious right,  which  relates  only  to  the  contracting  parties,  and 
[cannot  bind  others.     So,  with  respect  to  allies,  two  allies  may 
tenter  into  an  agreement  by  which  the  rights  of  postliminy  may 
[be  restricted  or  extended,  as  between  themselves,  but  such 
I  agreement  can  in  no  way  affect  the  rights  of  postliminy  of 
I  the  third  co-ally,  who  is  not  a  party  to  it.     His  rights  and 
[duties  in  that  respect  are  governed  and  regulated  by  the  niles 
lof  postliminy,  which  are  recognised  and  established  by  the 
ilaw  of  nations.     But,  in  many  cases,  as  already  remarked, 
(tberc  is  no  recognised  and  well-established  rule  of  international 
kw,  whid)  can  be  ajiplied.    So  of  municipal  laws,  the>-  may 

'  Phillimorc,  On  Inl.  LaWy\t>\.  iii.  \  419  ;  Coss  ci  aL  v,  Willi«r«,  2 
Hfjrr.  R.^  693  ;  Loccenitu,  /V  Jutv  Maritime,  lib.  ii.  cap.  iv. 

In  Cjuestions  o(  reciprocity  in  clnims  for  rcMUution  of  property  recap- 
'tured,  (h«  t».'s^  must  be  cclcrmincd  with  respect  to  the  law  of  the 
Ldaim^uit'scouauy  at  ibetime  of  tbe  recapture^ — llic  'Santa  Cnu,'.m//'<i. 
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modify  the  right  of  postliminy  in  its  application  to  cuts 
arising  between  the  subjects  of  the  same  belligerent  Stitc. Id 
they  cannot  change  it  so  as  to  prejudice  the  absolute  rigfat>4J 
citizens  of  other  States,  whcUicr  allies  or  ncutrab.  In  oCittl 
words,  municipal  statutes  cannot  deprive  the  subject  of  m 
ally  of  the  bene^t  of  po$tliniiny,  in  case  of  recapture,  noraU 
from  the  subject  of  a  netitral  State  what  he  holds  by  a  tJtlt 
which  is  regarded  as  valid  by  the  law  of  nations.  They  naj, 
however,  give  to  both  certain  benefits  of  postliminy.  v)aA 
they  could  not  claim  under  the  well-cstabUshcd  priDci|ila  rf 
the  law  of  natioaa  as  absolute  rights.  Such  has  bats  Ik 
general  character  of  the  modifications  of  postliminy  «U 
have  been  made,  or  attempted,  by  municipal  laws  and  icpfe 
tions. 

i  15.  The  British  Prize  Act,  17  Vict.  c.  18,  s.  9,  prwto 
that,' — '  Any  ship,  vessel,  goods  or  merchandise,  bdoopf 
to  any  of  her  Majesty's  subjects  captured  by  any  of  hef  JU- 
jcsty's  enemies,  and  afterwards  recaptured  from  the  enemy  bf 
any  of  her  Majesty's  ships  or  vessels  of  war.  shall  be  adyaipi 
by  the  decrees  of  the  Court  of  Admiralty  to  be  restored  t»  tbt 

'  Tliia  &uiute  ifl  repealedibul  it  b  cnncinl  by  tlte  37  &■  ^8  VIcLctlit 
40, that  t^hcrc  any  ship.or  eooda  bclongine  toan)'  \>( Iwr M jjcuy^  mJ^k^ 
after  being  talccn  aspiiieDy  tlie  enemy,  13  orarcrciakcn  fium  itwcwat 
by  any  of  acr  Majesty's  i^hips  ufwor,  the  same  hhall  t>c  restated  bjdiMK 
i»  A  prite-court  iq  the  owner,  on  his  payinr  »a  priie  sslvsn  oae  a0A 
port  of  the  value  of  the  prlie  to  be  decreed  aiul  ajccnAincd  by  tkoMh 
or  such  sum  not  exceeding  one  eighth  part  of  the  csiiiiuitcd  vahie  ol  ill 
priie  tti  in:iy  be  .'ij^iccd  on  between  ihc  owner  and  ilie  rectpm^al 
approved  by  order  of  the  coun  ;  provided,  thji  wheie  the  RcajnR  • 
made  under  ciccumsLinces  nf  special  diflicully  or  dinget,  tlie  piiit  M^ 
may,  if  it  ihtnk  fit,  award  to  the  reciptor*  as  priie  salvace  &  \Miipr  p 
than  one  eighth  part,  but  not  ori'ccdinjc  in  any  case  odk  lutaihfHn 
thcvaltieof  the  priar ;  provided  also,  tliat  where  a  ship  bcmcwi*^^ 
j</>&rM,  or  used  by  any  of  her  Majesty's  enemies  as  a  shJpnf*ar.' 
provision  forrcBtitUlion  shall  not  apply,  and  the  ship  shall  tv  t^ 
caied  on  as  in  other  cases  of  pri«.  And  iby  s.  ,| '  >  « ln-n-  .-.  ^JiJa 
longint:  to  any  of  bcr  Majesty's  subjects,  after  t>ein!;  ■  * 

enemy,  is  retaken  Irom  the  enemy  by  any  of  her  M  ;      ,  ■'  *' 

she  may,  with  the  content  of  the  reca{Mort,  prosecute  her  iK>yae«,  wai 
shall  not  be  necessaiy  for  the  recaptnn  10  proceed  for  adjudlotHs  1 
her  return  lo  a  port  of  the  U  nited  Kingdom.  The  nuuier  or  o«vi, ' 
hi»  agent,  may,  with  the  consent  of  (be  recaptors,  unload  and  4i>pa)* 
the  siiods  on  board  the  ship  before  adjudication.  In  case  the  swp  *> 
not,  Miihin  sLv  months,  return  to  a  port  of  the  United  Ktngdan,t9 
recaplors  may  ncvcnhcless  institute  proceedings  againu  the  »hy  '^ 
goods  in  the  High  Coiirt  of  Admiralty,  and  the  court  may  the«^ 
award  priie  soJvage  a.s  aforc&aid  to  the  rccapiors,  and  may  entofce  far 
mcTit  thereof,  either  b}'  vrarrtnt  of  .irrest  agaitut  the  ship  or  gnodLV  V 
monition  and  attachment  against  the  owner. — And  see  aiUf,  p-  ti^ 
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eror  proprietor  thereof,  upon  payment  for.  and  in  tieu  of, 

igc  of  one  eighth  part  of  the  true  value  of  the  said  ship, 

k1,  goods,  or  merchandise,  respectively,  and  such  salvage 

one  eighth  shall  be  divided  and  distributed  in  such  manner 

B  proportion  as  is  hereinbefore  directed  in  cases  of  prize  ; 

hrided.  nevertheless,  tliatif  any  such  ship  or  vessel  captured 

fl  recaptured  as  aforesaid  shall  have  been  by  her  Majesty's 

Mnics  set  forth  or  used  as  a  ship  or  vessel  of  war,  it  shall 

I  be  restored  to  the  former  owner  or  proprietor  tlicrcof,  but 

tl  be  adjutigcd  lawful  prize  for  the  tienefit  of  the  captors.' 

as  l)ccn  shown  elsev^'here,  that,  according  to  the  practice 

he  British  prize-courts,  property  captured  in  war  i&  not 

ncd  to  be  changed  so  as  to  dckir  the  owner  or  captor,  till 

e  has  been  a  sentence  of  condemnation  ;  and  therefore. 

I  that  period,  the  title  of  the  original  owner  w  not  divested, 

he  is  entitled  to  restitution,  in  the  hands  of  whomsoever 

y  find  the  property.     But  if  such  sentence  of  condcm- 

n  has  passed,  it  is  a  sufficient  title  to  a  vendee,  and 

d  also  have  entitled  a  recaptor  to  condemnation  of  the 

jpcrty.  if  the  statute  did  not  step  in,  and.  as  to  British  sub' 

revive  ihe  jus  postiiminii  of  the  original  owner,  on  pay- 

nfsnlvajje.     Thi-;  principle  of  ownership  would  extend 

lies  and  neutrals  the  benefit  of  postliminy  till  after  con- 

lation.  if  the  courts  had  not  engrafted  on  it  the  nile  of 

rocity  already  alUidcd  to.    The  United  States,  by  the  Act 

arch   3rd,  1 800,  have  enacted — 'That  when  any  vessel 

than  a  vessel  of  war  or  privateer,  or  when  any  goods 

shall  hereafter  be  taken  as  prize  by  any  %'cswls,  acting 

authority  of  the  Government  of  the  United  States,  shall 

to  have  before  belonged  to  any  person  or  persons 

ent  within  or  under  the  protection  of  the  United  States, 

der  authority,  or  pretence  of  autliority.  from  any  prince, 

romcnt,  or  state,  against  which  the  United  States  have 

■riscd,  or  shall  authorise,  defence  or  reprisals,  such  vessel 

Is  not  having  been  condemned  as  prize  b>'  competent 

rity  before  the   recapture  thereof,  the  same   shall    be 

red  to  the  former  owner  or  owners,  he  or  they  pajing  for. 

in  lieu  of.  .salvjige,  if  retaken  by  a  public  vessel  of  the 

States,  one  eighth  part,  and  if  retaken  by  a  private 

■1  of  the  United  States,  one  sixth  part,  of  tlie  true  value 

c  vessel  or  goods  so  to  be  restored,  allowing  and  except- 


ing  all  imports  and  public  duties  to  which  the  simc  msr  i^ 

liable.     And  if  th(;  vt.'ssc)  so  rotakcn  Khali  appear  to  havr  b«a 

set  forth  and  armed  as  a  vessel  of  war.  before  such  c^ptuftar 

afterwards,  a.nd  before  the  retaking  thereof  as  albre:iai(L  lie 

former  owner  or  owners,  on   the  restoration    tlicreof.  shtfl  be 

adjudged  to  pay  for,  and  in   lieu  of  salvage,  one  moietrJ 

the  true  \-alue  of  such  vessel  of  war  orprivatecr.*    TbcKOii 

section  of  this  Act  extends  the  foregoing  prov-isions  lttik_ 

recapture  of  property  claimed  by  the  United  States,  afk^^f 

a  salvage  of  one-sixtli  in  case  of  recapture  by  a  private  voV 

and  one-twelfth  if  by  a  public  vessel     Section  tliircl  cxta^ 

the  provisions  of  the  first  section  to  the  restoration  of  nn^ 

turcd  property  claimed  by  alien  friends,  the  amount  of  salnp 

to  be  paid  '  being  such  proportion  of  the  true  value  (tf  tk 

vessel  or  goods  so  to  be  restored,  as  by  the  law  or  osigt^ 

the  prince,  government,  or  state,  within  whose  territory 

former  owner  or  owners  shall  be  so  reiiident,  shall  be  rcqiane^ 

on  the  rcsturatiuti  of  any  ves5el  or  goods  of  a  cittjtm  of  ik 

United  States,  under  like  circumstances  of  recapture, madcbf 

the  authority  of  such  foreign  prince,  government,  or  stalcari 

where  no  such  law  or  usage  shall  be  known,  the  same  Mltij* 

shall  be  allowed  a^s  is  provided  by  tlie  first  section  of  ^dXA  Ad 

13ut  tlic  Act  was  not  to  apply  to  cases  where  the  forc^ngottr* 

ment  would  not  restore  the  vessels  or  goods  of  citizeiu  of 

United  States  under  like  circumstances.      It  ir  thus  seen  Ihl 

the  municii>al  laws  of  the  United  States  relating  to  recapbiifl 

arc  essentially  different  from  tlie  Briti.sh  statutes  on  the  « 

subject,  and  that  they  conform  lo  tl]e  true   principlci  of 

Jtis  posUimimi  as  modified  b>'  the  rule  of  reciprocity.' 

>  ni'itish  SIMutei,  17  Vict,  e.  »8  :  43  Geo-  '  'I-.  c-  160 ;  4$  Gm-  Ht 

c.  73;  U.  S.  SfatuUs  at  Largr,  vol.  ii.  p.  16- 

The  Priie  Act  of  4;  Geo.  III.,  c  7:,  making  proviiMin  far  ih* 
tution  of  British  vessels  taken  fmiti  the  enemy,  inough  it  only  on 
the  iiiu.xl  made  of  rec^iilurc  ac  s«a,  w;i»  held  ii»t  to  exclude  ouer  1 
of  recapture.— 'I'lie  'Ccyli»n.'  1  /A«i/t.,  iia 

Where  a  Hriiitli  veis.el  lias  been  seiiecl  in  a  French  port  (braa 
vioUition  of  Kfenrh  municipal  laws,  condemned,  and  suld  uailer  tktt 
tencc  lo  II  French  mcrch^ni,  .md  afterwards  rccapiured  oB  the  hfw 
out  of  a  war  between  France  and  England,  ii  vns  held  diat  il  ctnid  Ml 
reMored  on  aalvag«  to  (he  former  liriiisU  proprietor  :  the  retOMMSM 
the  former  owner  mentioned  in  ihc  Pritc  Act  twing  connocd  Ift  pifgw 
tftken  by  the  enemy  as  priite^ — The  'JeuncVoyagcur,'  j  *j*,  i. 

The  rule  of  section  t  of  th«  Statute  of  isio,  which  pmvidtKl  fcvdr 
restoration  to  the  former  ownirri,  u|«)n  the  paymeni  of  ccnai»  «»J«j5R'* 
vessels  recaptured,  before  eondemnation,  by  piibhc  armcMl  ^htptiifAi 
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(  16.  The  same  provisions  arc  maile  in  the  British  antl 
v\rocrican  statutes,  with  respect  to  the  scltin^  forth  as  a  vessel 
■'*  c;wr,  prior  to  the  capture.  Wc  know  of  no  American  dcci- 
J-Bon  as  to  what  constitutes  such  sef tins' forth,  but  the  meaning 
the  term  has  been  fully  settled  by  adjudications  in  the 
ish  prise-courts.  It  has  been  decided  that  a  commission 
War  is  sufficient,  if  there  be  guns  on  board  ;  that  where  the 
H  has  been  fitted  out  as  a  privateer,  after  cipture,  al- 
though when  recaptured  she  was  navigating  as  a  merchant 
:I,  it  is  conclunive  aj^ainst  her,  and  the  title  of  the  former 
:r  is  considered  as  for  ever  extinguished.  So.  wlicre  she 
been  employed  in  the  miliury  service  of  the  enemy,  by 
ithority  of  the  government,  although  she  be  not  regularly 
imissioncd,  and  tliu  order  of  tlic  commander  of  a  single 
fp  will  be  presumed  to  have  been  given  by  competent 
authority.  But  the  mere  fact  of  employment  in  the  militaiy 
Service  of  the  enemy,  is  not  a  sumcient  setting  forlh  as  a 
Vessel  of  war.  Where  a  ship  wasoriginally  armed  for  the  slave 
trade,  and.  after  capture,  an  additional  number  of  men  were 
put  on  board,  but  where  there  ^\'us  no  commi&ston  of  war  and 

Vnitcd  Slates,  W3S  held  to  ;ipply  to  a  vessel  recaptured  nfter  a  capture  by  a 
Conrcdcralc  privateer,  -irni  a  f  oiidcmn.ilino  and  salehv  \  Conrcder^ite  pnee> 
«Ourt. — ^The  *  Lilla,'  3  Spragui,  177  ;  I ;  Aw  li^f>.^*i.  S.,  8f . 

An  American  vessel  was  CAptiired  b)-  tlie  enemy,  and,  after  condcmnA* 
Kion  And  ».ile  tn  x  lubjed  of  ihc  cnerny,  was  recaptured  by  an  American 
privateer.  Held,  thiil  the  original  ovrner  wis  no*  entitled  to  mtitutioaon 
ptaymcnt  of  »nl>^Kc,  under  the  Salvage  Act  of  March  3,  1800,  and  Ibc 
i*riic  Act  of  June  26,  1812.— The  '  Star,'  3  Wheat.,  7». 

I  n  a  cau»e  of  possession,  at  the  suit  of  the  former  British  owner  of  a 
vcs»cl.  which  had  been  captured  by  the  Frcncli,and  carried  into  a  port  of 
£ip.iii>.  ibcn  an  ally  of  the  French,  where  she  was  condemned  by  the  priw 
trtliuiial  at  I'aris.but  was  afterwards  sciicdby  Spitinon  bcc<>mingancneiny 
«>r  France,  and  sold,  it  was  held,  on  proof  of  such  tint  sale,  that  the  right 
of  the  former  Ilritish  owner  was  divutcd.ODd  lliat  tlicSpiknisli  scitute  (vas 
not  ■□  the  nature  of  n  recapture  cnuriiigto  the  benefit  of  the  rormcr  British 
awfi»pr.  —  Tlic  '  Victoria/  hiin:,  97. 

There  ift  one  spccicfl  of  recapture  from  the  cnctny  which  vests  the 
whole  IniciesLi  in  the  recaptors— viz.,  when  an  enemy's  ship,  utccn  ititiiin- 
aUy  by  one  English  vessel,  and  lost  ag^ain  to  an  enemy's  cruiser,  is  subse- 
quently recaptured  by  another  Engli^  vessel. — Note  to  the  'John  and 
Jane,' 4  Itai.,  217, 

By  the  old  practice  a  recaptured  \'cs«:l  belonged  neither  to  the  klnjf, 
the  Atlninil,  nor  the  former  owners,  but  to  the  rcopiors  (2  Broaml.  ii^ 
8  j'*-,;'\VcsiOD*s  case,  citing  7  I'dw,  IV,,  c.  14:  J  &  3  P-  and  M.  D.,  138), 
unlcu  the  owner  cUimcd  it  on  the  day  an  which  it  was  retaken,  and  itHte 
gcauum  talii  (ftHk.,  301  ;  PI.  3J).  ^io  altn  as  to  recaptured  »hi|i%  tlx 
prDpeny  oi  allien  of  Great  Britain,  and  retaken  by  British  subjects  from  u 
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no  additional  arming,  it  was  held  not  to  be  a  setting 
a  vessel  of  war,  under  the  Act,     Lord  Stowcll  observed,  tkft 
the  Act  was  drawn  witli  the  intention  of  expressing  the 
and  meaning  f>f  intcmational  law,  with  respect  to  (rkat 
stitiitcs  a  vessel  of  war' 

i  17.  Although  the  letter  of  the  French  ordinaoccs.  pn* 
vious  to  the  Revolution,  condemned,  as  good  prize,  Fnitk 
property  rccai>tured  after  being  twenty-four  hours  in  po 
of  the  enemy,  wlictlier  the  same  berctalren  by  public  or  ptiviB 
armed  vessels,  yet  it  was  the  constant  practice  to  ratw 
such  property  when  recaptured  by  the  king-'s  «hips.  Byifcr 
ordinance  of  June  15th.  1779,  all  French  property  lecaptuirf 
after  twenty-four  hours'  possession  by  the  enemy  waiofr 
demned  to  the  crown,  the  king  in  council  regulatii^  At 
amount  of  salvage  to  be  allowed  to  the  recaptori  acconliigtB 
circumstances.  The  Arr^e  du  2  Prairial.  an  XL,  wbJdint 
in  part,  a  reproduction  of  the  ordinances  of  i6Si,pro«li 
that  if  the  recapture  be  made  by  a  public  ship  of  war  [tA 
ment  dt  tEtaf),  it  shall  be  restored  to  tlie  original  pnipricW 
on  paymcni.  to  the  recapturing  cre«-,  of  tJic  thirtieth  pan  i 
the  value  if  the  twenty-four  hour;  have  not  elapsed,  and  if 
the  tenth  part  if  they  have  elapsed  ;  all  the  expenses  LBcUdf 
to  the  recapture  to  be  borne  by  the  rccapturud  vessel  Ifdi 
recapture  be  made  by  a  privateer  before  the  twenty-fNt 
hours  have  elapsed,  she  is  entitled  to  one-third  of  the  valid* 
the  recaptured  ship  and  cargo;  and,  if  after  the  iwen^-l* 
hours'  possession,  to  the  whole.  The  law  applicable  ts  lit 
rc'capture  of  a  French  vessel  Is  equally  applicable  to  tbe  »> 
capture  of  the  vessel  of  an  ally.  The  laws  of  Spain** 
respect  to  recaptures,  have  generally  agreed  almost  eattrtir 
with  those  of  France.  In  iSor,  she  made  a  rule  with  nsp(tf 
to  the  property  of  friendly  nations,  that  where  the  rccapww* 

'  The  'Hrtralio,'  6  Rob.,  330;  ihe  'Ceylon,'  i  /?«/  /' 
^  Aciif.'  Etl^o.  R.,  185  ;  the  '  Sana  Drijtada,'  3  Roh.,  56;  tlic  ■ 
I  l).id.  R.,  y.)j  ;  the  'Nostra  Seiiora  de  Kourio,'  3  ^.i*.,  10 ;  ij*-'>'- 

press,*  AV/K/.  R.,  3IO,  332. 

The  feet  of  the  enemy  hniin;;  placet)  an  iffdjlional  numbtr  o(«»* 
bo:ird  a  pti»e,  previously  armcrf  .15  a  sl.ive  ship,  u-jthoiit  h«  btiif  *• 
mij^ioned  by  them  as  a  ship  ci  ivnr,  or  further  armed,  tru  h*H<*^ 
am.iuni  to  a  teHiMg  fartk  of  ihc  priie,  a*  a  :Jii[)  of  war  tw  i!m<«^ 
within  the  meaning  oT  the  existing  Priie  Act,  to  a»  to  ddcM  ^'f'r 
of  Ihc  Tormer  owner.  Rcstiluttoa  to  hint,  on  salvage,  dcizoeil  icCfMN^ 
—The  '  Horatio,'  6  Ri>k,  320. 
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)t  laden  for  the  enemy's  account,  it  is  to  be  restored 
I  tlie  payment  of  a  salvage  of  one  cightli  if  recaptured  by 
Ic  ship.s.  And  one  sixth  if  by  privateers ;  provided,  that 
lation  to  which  such  property  belongs  has  adopted,  or 
9s  to  adopt,  a  similar  conduct  towards  Spain.  The  rule 
I  respect  to  recapture?  of  Spanish  property  was  the  same 
French  rule  with  respect  to  recaptures  of  French  priva- 
On  the  5th  of  February,  1S14,  Spain  concluded  a 
with  Great  Britain  with  respect  to  recaptures,  by  which 
Nation  is  to  be  made  on  the  payment  of  the  :ipccificd 
KG,  without  reference  to  the  time  the  ship  has  remained 
1e  captor's  hands,  or  whether  it  has  been  brought  into  the 
jif  the  captor  or  been  condemned.  Portugal,  in  her  or- 
Bccs  of  17&4  and  1796.  adopted  the  French  and  Spanish 
jrf"  recaptures.  But  in  May,  1797,  she  revoked  her  former 
jby  whicli  twenty-four  hours*  possession  by  the  enemy 
ped  the  property  of  the  former  owner,  and  allowed  restl- 
n  after  that  time,  on  salva^^e  of  one  eighth  if  recaptured 
jpubh'c  ship,  and  one  fifth  if  by  a  privateer.  The  ancient 
M  Denmark  condemned  after  twenty-four  hours'  posscs- 
by  the  enemy,  and  restored  if  the  property  had  been  a 
pmc  in  the  enemy's  possession,  upon  the  payment  of  a 
je  of  one  half  the  vahie  of  the  property  recaptured.  But 
linance  of  iSio  restored  Danish,  or  allied  property, 
it  regard  to  the  time  it  had  been  in  tlie  enemy's  pO¥.ses- 
nn  the  payment  of  salvage  of  one  third  the  value.  With 
to  Sweden,  the  ordinance  of  Charles  XI.  enacted, 
(in  case  a  ship  belonged  to  Swedish  subjects,  after  having 

I  taken  by  the  enemy,  nhuuld  he  retaken,  the  recaptor 
ivc  tn'o  thirds  of  its  value,  and  a  third  shall  be  restored 

proprietor,  without  respect  to  the  time  during  which  it 
[have  been  in  the  enemy's  hands."     The  ordinance  of 
,  made  the  same  provisions,  only  changing  the  rate  of 
to  one  half  of  the  value  of  the  property  recaptured. 
were  many  and  great  variations  in  the  laws  promul- 
.  at  diflferent  times,  by  the  States- General  of  the  United 
The  ordinance  of  ifijg,  without  making  any  dls- 
bctwecn  the  times  of  rec.ipturc  .ind  the  quality  of  the 
tors,  allows  a  salvage  of  or'  ith  of  the  vessel  and 

But  tlie  ordinance  of  j'V"  '    i«&pect  to 

Heers,  that  a  salvage  of  one  (if 
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of  recapture  before  the  property  had  been  forty-c'r 

in  the  enemy's  possession,  of  one  third  if  more  ; 
eight  and  less  than  ninety-six  hours,  and  one  half  if  btfoa 
tliat  time.  It  was  understood  that  the  ordinance  of  1659 
continued  in  force  mtli  respect  to  recaptures  made  by  ship 
of  war.  It  is  thus  seen,  that  the  Statcs^Gcncrul  alttnc 
restoration  in  all  cases,  the  rates  of  salvage  being  diffcfeal 
cording  to  character  of  the  rccaptor  and  the  length  of 
the  captured  property  had  remained  in  the  pOMcaaiooflf 
enemy.  It  is  thus  shou-n  that  the  municipal  Uw$  ofdUlcra 
nations,  with  respect  to  the  application  of  the  right  of  pert 
miny  to  maritime  recaptures,  are  very  different;  some 
adhering  in  part  to  the  rigorous  rule  of  the  ancteotn 
twenty-four  hours'  possession  by  the  enemy  completes 
capture,  and  that  a  recapture  after  that  length  of  ttnx  ■ 
good  priae  of  war;  while  others  ha\*c  relaxed  the  rule 
respect  to  recaptures  by  public  vessels,  but  enforce  it  as 
those  made  by  privateers  ;  while  others,  again,  enforce  it  w 
respect  to  the  property  of  tlieir  own  citizens,  but  relax  it  » 
respect  to  foreign  nations,  on  the  ground  of  reciprocity.' 

S  iS.  It  appears  from  the  foregoing  synopsis  of  the  b 
of  recapture,  that  there  is  no  uniform  or  fixed  rule  as  to 
guaiituin  of  salvage  allowed  in  cases  of  recapture  cif  a  ft 
vessel  or  foreign  goods,  the  rates  being  different  in  diKM 
countries,  and,  even  in  the  same  country,  in  difTcrcnl  o 
In  the  United  States,  by  the  Act  of  March  3ni.  iSoft 
amount  of  salvage  is  regulated  by  the  law  and  usage 
the  government  to  which  the  person  claiming  ihc  vasA 
goods  belongs,  applies,  under  Iil(e  circumstances,  to  tbe 
and  goods  of  the  United  States  ;  and  where  no  sucb  law 

'  Plnllimore,  On  Int.  fjtv,  vol.  lit.  f$  413.  Aift :  Whestoo,  Eif*  i 
Law,  pt.  tv.  ch.  ti  §  '2  ;   (he  '  Sxnia  Cruc,*  1  A'^^..  ;S  :  HantdasAkJ 
Naliims  Nfutres,  UL  xiiJ.  ch.  ill. ;   Emori^pon.   TtMitf  dfi  Awtmramts,^ 
xii.  %  23:  kt\ax\,  broil dt la  Mer,^\.  iL  eh,  iv.  f  11 :  Pumwct  DwwnJf, 
Prisfi,  til.  vii.  ;  Abreuy  Benodino,  C!'////rttf«,//r,  pi.  tr.  p.  j?i  ;  Mm 
Ettni  mr  ArmaUuri,\ip.  ^tffXso;  Bynkenhoek,  Quju.  Jur.  ptk, 
1.  cap  s. 

An  American  thtp  was  taken  bv  a  priratMr,  A.,  wha  ktfiC  poaaa 
ten  (kiye,  when  ihe  pnw  was  reialtcn  by  :in  Amitricjui  mriier,  iL,' 
kept  pniictfljon  thirteen  day*.     It  u-ns  then  .-ic^iin  recaptured  bf* 
cruiser,  C,  at  ihe  time  of  whose  recapture  o?  her  the  v'--— *•■ 
crew  of  A..  ih«  nrst  c!aptor,  were  on  board  the  prite.     ! 
to  l)c  considered  ns  the  actual  captor,  and  C.a&  there.   , 
accwfdingiy  ;  salvage  aw.irdcd  lo  the  rccaptor  tquU-alcDt  ti»  tto 
&  joint  captor. — The  •  Lucretia,'  Hay  $f*  Marrina,  337, 
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u^igc  shall  be  known,  the  same  salvage  is  allowed  as  in  case 
of  recapture  of  the  property  of  our  own  citizens.  In  England, 
It  is  left,  in  a  great  measure,  to  the  courts  to  determine  what 
is  At  and  reasonable.  In  France,  aitd  other  St>ttcs  on  Che 
Continent,  the  rate  of  salvage  varies  with  the  length  of  lime 
the  pro{)crty  recaptured  had  been  in  the  enemy's  possession. 
,  A  diblinctiun  is  also  made  in  the  rate  of  salvage  allowed  to  a 
[privateer  and  to  a  government  vessel,  the  allowance  to  the 
former  being  usually  much  larger  than  to  the  latter.  It  being 
fthc  duty  of  every  citizen  to  assist  his  fellow  citizens  in  war, 
id  to  retake  their  property  out  of  the  enemy's  possession, 
ion -com  missioned  vessels  are  usually  allowed  the  same 
imount  of  salvage  on  a  recapture  as  commissioned  vessels.' 

S  19.  Neutral  properly  recaptured  from  the  enemy,  if  not 

jbjcct  to  condemnation  by  tlie  rules  of  hitcmational  law,  is 

lot   subject  to  pay  salvage  to  the  recaptor.      This  rule  is 

founded  upon  the  supposition   tiiat  justice  would  have  been 

ie  if  the  vessel  had  been  carried  into  the  enemy's  port,  and 

it  if  injury  had  been  sustained  by  tlie  act  of  capture,  it 

Jwould  have  been  redressed  by  tlie  tribunal  of  the  country  to 

josc  c<^nizancc  the  case  would  have  been  regulariy  sub- 

ilted.     This  is  a  presumption  which  is  to  be  entertained  in 

fcvour  of  everj'  State  which  has  not  .sullied  its  character  by 

violations  of  the  law   of  nations.      Thus,  a  Spanish 

ct  bound   from  Monte  Video  to  London,  was  recaptured 

>nt  a  French  pri%'ateer,  after  recapture  from  a  British  priva- 

No  edict  was  produced  from  the  French  code  to  show 

It  the  vessel  would  have  been  subject  to  condemnation  in  a 

rizc-court  of  France,  and  salvage  was  pronounced  not  to  be 

lue.     But  if  it  be  shown  tliat  the  recaptured  vessel  of  the 

leutral  would,  in  all  probability,  have  been  condemned  if  she 

been  carried  into  tlie  enemy's  ports  and  subjected  to  the 

lecisions  of  the  enemy's  tribunals,  a  real  benefit  has  been  con- 

lierred  upon   the  neutral  by  the  recapture,  and  a  reasonable 

ilvagc  win  be  allowed.     Thus,  where  a  neutrul  ve-sel,  ne- 

ikcn  from  a  Frcncli  captor,  was  bound  to  a  neutral  port 

»  The'  Helen,'  3  ffo*.,  u*;  Act  of  CoKgrfss,  March  3,  tSoo.  cb.  xiv. 
3;  ihe 'Urania,'  j  Rob.,  J4«  ;  the  '  Progiesn,'  F-dw.  K.,  215;  ihe 
^Hopc/  May  &•  Afaniait  Jt.,  Jt6 ;  the  '  Two  Fnends,*  1  Jiot.,  27 1  ;  ihe 
•Mary,'  S  ^o*-.  200;  Dunlop,  Uijiat  of  Urwi  of  U.  S.,  pp.  271-373  ; 
Talbot  V.  'sxaiaA.n,  1  Cranak.  R.,  1 ;  tlie  '  Adeline/  9  Cramh.  R., 
287. 

u  ua 


jects  of  allies  or  alien  frieriffi 
U  properly  a  question  of  int 
salvage,  where  the  quantuut-  i 
tioning  the  remuneration^ 
being  no  weH-cstahlishcd  nn 
acknowledged,  with  respect 
property,  between  the  time 
hours'  possession,  and  thecoi 
of  prize,  restitution,  in  case  o 
Ls  not  regarded  as  a  matter  c 
one  of  favour  and  relaxatic 
certainly  is  justifiable  in  ann 
Hut  where  the  restitution  is  i 

"*  Kent,  Com.  on  Am.  Ltw.  va 
vol.  iii,  §  4z:  ;  Pisiuyc  et  Duvcrd) 

A  vessel  which  lus  1h;<:ii  iiscci  I 
her  owners,  and  had  been  rpnipiui 
concert,  with  cusis  tothclibelUnti 
Blauh/.  Pr.  Cm.,  m^ 

A  neutral  vci*cl  recaptured  &0 
tnuiunl  safety  and  interest  of  h( 
armed,  and  employed  at  lier  own 
captors  from  the  attack  of  th<!  eiwi 
iMi'ncrs  for  reslitulion  in  ralu^, 
bctoine  a  wreck  whiUt,  and  In  cot 
pronuunced  a^ain'M,  affirming  the 
of  Jainiiic;i.~"["he  'Swiff,'  i  ActcH, 

Rcciiptors  are  under  a  respoii< 
and  ncuirah,  and  thii  respoQiibili 
unlcKi  it  can  be  ^hnwn  Dial  cho  ori| 
and  accoDip-inyiiig  documents,  ih 
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on  the  part  trf  the  recaptor,  and  as  a  right  which  may  be  de- 
manded by  the  owner  of  the  recaptured  property,  it  seems 
unreasonable  and  contrary  to  the  principles  of  postliminy, 
*l»at  any  heavy  salvage  should  be  allowed.      Where,  however, 
*  positive  benefit  has  been  conferred,  it  is  proper  that  the 
"^Captor  should  be  rewarded  for  his  risk  and  trouble.     More- 
**^er,  this  remuneration  should  be  sufficient  to  serve  as  an 
***Centive  to  vessels  of  the  belligerent  to  use  their  best  endea- 
vours  to  rescue  from  an  enemy  the  property  which  he  has 
^*ptured  from  their  own  citizens  and  allies,  as  well  as  from 
*lien  friends.      Such  views  seem  to  have  influenced  the  draw- 
ing of  the  statutes  of  the  United  States,  on  the  allotment  and 
9*Mntum  of  salvage  in  cases  of  recapture  by  American  vessels.' 
I  21.  There  is  an  obvious  distinction  between  military  and 
Wi/ salvage,  the  former  being  allowed  for  rescuing  vessels  or 
goods  from  an  enemy,  and  the  latter  for  assistance  rendered 
to  a  vessel  or  its  cargo  derelict  at  sea.     Thus,  if  a  vessel  be 
captured  going  in  distress  into  an  enemy's  port,  and  is  thereby 
saved,  it  is  merely  a  case  of  civil  and  not  of  military  salvage. 
The  same  salvors,  however,  may,  in  some  cases,  be  entitled  to 
both  these  kinds  of  salvage  ;  thus,  where,  upon  a  recapture, 
tiie  parties  have  entitled  themselves  to  a  military  salvage 
under  the  prize  law,  the  court  may  also  award  them,  in  addi- 
tion, a  civil  salvage,  if  they  have  subsequently  rendered  extra- 
ordinary services  in  rescuing  the  vessel  in  distress  from  the 
perils  of  the  sea.' 

I  22.  The  following  special  rules  respecting  military  sal- 
vage, are  collected  by  Mr.  VVheaton,  from  the  decisions  of 
English  and  American  courts  of  prize.     If  a  convoying  ship 

'  Chitty,  Z^^  of  Nations,  pp.  105-107;  the  'Two  Friends,'  1  Rob. 
271  ;  the'Johann,'  i  Rob.  38;  U.  S.  Statutes  at  Large,  vq\.  ii.  p.  16; 
Brightly,  Digest  of  Laws  of  U.  S.,  p.  83  ;  Dunlop,  Digest  of  La-ws  of 

£/..$■.,  pp.  27 1-273- 

There  isnouniformruleamongnations,as  to  the  time  when  recaptured 
property  vests  in  captors,  to  the  exclusion  of  the  owners.  Nations  concur 
m  principle,  indeed,  so  far  as  to  require  tiim  and  secure  possession,  but 
the  niles  of  evidence  respecting  the  possession  are  not  uniform.  The 
law  of  England,  on  recapture  ot  property  of  allies,  is  the  law  of  recipro- 
city. It  adopts  the  nile  of  the  country  to  which  the  claimant  belongs. 
In  the  event  of  that  countrj'  having  no  rule  thereon,  the  Court  of 
Admiralty  would  apply  to  the  case,  (he  law  of  England  on  recapture,  as 
between  its  own  subjects. — The  'Santa  Cniz,'  i  Rob.,  6cl 

'  The  *  Louisa,'  i  Dod.  R.,  317  ;   the  '  Franklin,'  4  R06.,  147 ;  the 
•Sir  Francis,'  2  Llagg.  R.,  156;   the  'Sir  Peter,"  2  Dod.  .ff.,73 
'  Beaver,'  3  Roi.,  292. 


hat  the  rccaptors  should  hav 
cient  if  the  prize  be  actually 
hostile  captor  Where  a  hos 
wards  recaptured  by  the  enen 
enemy,  the  original  captors  a: 
ing  salvage,  but  the  last  c^ 
rights  of  prize,  for  by  the  I 
original  captors  is  entirely  di^ 
tors  have  abandoned  their  pr 
tured  by  other  parties,  the  I 
property.  Rut  if  the  abandoi 
duccd  by  the  terror  of  superio 
by  the  act  of  the  second  ca| 
captors  arc  completely  reviv 
abandons  his  prize,  whether  v 
it  is  then  recaptured,  it  is  rest 
the  original  owner  never  had 
rccaptors,  although  their  righl 
subsequent  hostile  recapture, 
nation,  divesting  tiK  original 
the  vessel  be  rcatorcd  upon  i 
voyage,  cither  in  consequence 
by  the  sovereign  power,  the  re 
right  of  salv:^c.  And  recapt 
tercst  in   the  property,  whicl; 

Lbiects.  without  an  aAluAttM 
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I  3].  If  the  original  capture  was  untawful,  the  recaptor, 
ys  Emerigon,  acquires  no  property  in  the  recapture.     Thus, 
French  bark  '  Victoire,'  chased  by  an  English  privateer, 
:  refine  under  the  castle  of  the  island  of  Majorca,  and  was 
ken  by  the  privateer  while  at  anchor  within  pistol  shot  of 
cattle.      Some  days  after,  the  bark  was  recaptured  by 
Dlhcr  Trench  vessel.    Tlie  oriKinal  capture  was  held  to  have 
ta  unLiwful  and  void,  for  having  been  made  in  neutral  tcr- 
ity,  and  consequently,  in  violation  of  the  law  of  nations, 
recaptor,  however,  received  a  laige  salvage  for  the  recap- 
probably  as  a  fair  compensation   for  his  trouble,   time, 
jerand  expense  in  the  rescue:    This  principle  is  applied 
rlhc  recapture  of  neutral  pruperty,  that  is.  of  property  neutral 
both  of  tlie  belligerents.     If  the  original  capture  was  a 
ition  of  the  law  of  nations,  the  recaptors  from  the  pos9CS- 
of  the  enemy  acquire  no  rig^ht  of  property  whatsoever, 
lis  is  the  universally  received  doctrine  of  the  law  of  nations, 
belligerent,'  says  Story,  *  by  recapturing  neutral  property, 
itral  to  all  the  bcliigerenbi)  has  done  no  meritorious  ser- 
and  is  not  entitled  even  to  any  salvage.    Nay,  the  recap- 
may  be  held  responsible  in  dam^^es  for  the  act,  unless 
re  was  a  real  danger  of  condemnation  to  the  neutral  by 
;  original  captors,  from  their  lawless  disrc^rd  of  the  law  of 
fons ;  and,  if  there  was  such  danger,  then  the  rccaptoi^  are 
fcitlcd  to  salvage  only/ ' 


vard  and   Mary,'  3  Kai.,  305;    the  'Pensamenio   Felix,'  1  £Jw. 

116;  the  '  Astrw,'  1  H'fu-at.  ft.,  125  ;  the  '  Lord  NeUon,'  1  i'rfw.  K., 

tfac  '  Diligcmia,'  r  Dot/.  R.,  404:  ihe  ' Mary,"  2  Whttxt.  ft.,  133  ;  llic 

!in  and  Jnne,' 4  A«^.,  3i6  ;  the  'Gage,'  6  R«/>.,  373;  ihc  'Cluirloite 

'  ae^'   I   Ded.  ft.,   im  ;    ihe  '  It  lend  en  hall,' 

lo,'  3   Hoi.  R.,  308 ;   Talbot  v.   i>e:iiiiiin,   i 

rbara,'  3  Rot.,  171  ;  ihe  •  Helen,'  3  Rob.,  224 

note;    the  'Mary  Ford,'  3  Daliits  R.,   188 

I.  R.,  327  ;  I  IVk/at.  R.,  la*,  note ;  Hudson  v.  Guesticr,  4  CraneM. 

[a93 :  6  Cranek.  R.,  38 1  ;  the  '  Louisa,'  1  Df^d.  ff .,  3 1 7  ;  the  '  iicduloui,," 

R.,  !S>. 


/>«/.  R.y  414;  the 
CratitJi,  R.,  I  ;  the 
the  'I'otly,*  4  Rir»., 
the  ', -Adventurer,'  8 


I '  Resolution,'  3  DaUas  k,,  t ;  Talbot  v.  S^unan,  l  C>*»«M.  R.,  i ;  the 
far  Ouskan,"  3  Rai.,  399 ;  Bello,  Deretko  InUmatienal,  pi.  ii.  CAp.  v. 

If  a  ship  be  Ukoi  by  iMttrs  of  ntarquC,  and  be  not  brought  i'ifr<t 
tiJia  oi  ihitt  Sinte  by  whose  subjects  it  wftB  taken,  it  is  no  lauful 
,  And  il)e  properly  it  noi  altered,  and  therefore  a  sole  in  i>ucli  a  Cbm 
»~Anon.  6  I'in.  Ai/r.,  519, 
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S  24.  Kmcrigon  discusses  at  considerable  IcnEth  ihc  trfet 
of  a  recapture  of  the  ransom  bill  and  hostage.    Js  the  fcc^iiuir 
entitled  to  retain  the  hostage,  and  to  demand  the  price  of  the 
ransom  ?     A  privateer  out  of  Guernsey  \vhich  bad  ran«n»erf 
a  French  bark  coming  from  Bayonnc,  was  afterwards  takai, 
with  the  hostage  and  ransom  bill  on  board,  by  the  Ffcod 
corvette  'Amaranthe.'     Tht?  admiral  declared  the  prize  (ood, 
and  decreed  the  ransom  to  the  king,  who.  by  his  onlonittixc 
annuUcd  the  bill  and  discharged  the  owners  of  the  bafk  froo 
t!ic  payment  of  the  ransom,     Valin  maintains  that  the  raowft 
bill  and  hostage  rcptesent,  each  separately  and  w»  id/u^.tte 
ransomed  vessel ;  30  that  the  recapture  of  the  privateer  witfc 
one  or  the  other  on  board,  suffices  to  deprive  bcr  of     " 
and  title  under  the  ransom  bih,  and  transfers  her  rij;i 
new  owner.     But,  if  the  privateer  has  remitted  the  bill  la  ba 
owner,  and  at  the  same  time  sent  the  hostage  on  shore,  tl* 
owner  will  then  be  entitled  to  payment  of  the  ransom  mooe^, 
although  tlic  privatcci'  should  be  afterwards  taken.    Emcri^ 
quotes  Olea  to  prove,  that  Uie  ransomed  bill  is  ncichcf  the 
vessel  ransomed  nor  the  ransom  itself—  that,  although  /w/rf 
the  obligation,  it  is  not  the  obligation  itficlf.     With  rv^pedit 
the  hoslaye,  he  cannot  become  a  prisoner  of  war  to  h»  o»» 
countrymen.     He,  therefore,  is  of  opinion  that  the  ran* 
bill  captured  in  this  case  is  valueless,  and  that  tlic  husu^ 
recovers  his  liberty.    The  rights  of  the  enemies'  f>rivatocr  hai* 
vanished  with  his  defeat ;  and   tlie  French  priv:itccr  has  M 
claim  beyond  the  actual  booty  he   has  made.    But  if  the 
ransom  bill  was  accomj>anied  by  a  bill  of  exchanjjt-  drawn  bf 
the  captain  of  the  ransomed  vessel,  and  thU  bill  hu  ber* 
n^otiated  in  good  faith  to  the  order  of  a  third  pArty/or  vatm 
rach'cd,  it  is  to  be  paid  by  the  owners  of  the  ranwimed  w«i 
notwithstanding  the  liberation  of  the  hostage  found  on  b»u^ 
of  the  captured  privateer.' 

g  25.  The  same  author  discusses  the  question  of  rccaptuf? 
of  a  vessel  by  her  own  crew.     He  s;iys  that  tho^e  wlw>  thnw 
ofT  tlie  yoke  of  an  enemy,  simply  re-enter  into  nil  their  riji^hu 
and  recover  their  first  condition.     That,  it  being  tht 
the  captain  and  ciew  of  a  captured  vessel  to  retake  h>-:. 


'  Emcjtgon,  Traiti  tier  Auurancfi,  ch.  xii.  %  33 ;  Valla,  Tmitt  db  1 
Priies,  rh.  xj.  S5  2.  3  ;  Uallot,  H^pntoire,  verb. '  I'ri^cs  Maritimo,*  i  i i  D* | 
Cusay,  Orvit  Afahtimt,  liv.  iii.  liL  iii.  §§  39t  3* 
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possible,  they  cannot  claim  her  by  the  right  of  recovery  when 
so  retaken.  By  throwing  off  the  yoke  of  the  captor,  they  have 
merely  rendered  themselves  master  of  their  own  vessel,  and 
re-entered  upon  their  former  rights,  but  have  acquired  no  new 
rights  of  property  in  the  recovered  vessel  or  cargo.  But,  in  a 
case  decided  in  the  British  Court  of  Admiralty,  large  salvage 
was  decreed  for  such  recapture.  The  circumstances,  however, 
were  somewhat  peculiar,  and  perhaps  formed  an  exception  to 
the  general  rule.  The  vessel  was  American,  a  portion  of  the 
crew  were  British  seamen,  working  their  passage  home.  They 
assisted  in  recapturing  the  vessel  from  the  enemy,  and  were 
allowed  salvage  on  the  property  brought  into  a  British  port, 
it  being  held  that,  under  the  circumstances,  it  was  no  part  of 
their  duty  as  seamen  to  attempt  the  recapture,  and  that  they 
would  not  have  been  guilty  of  desertion  if  they  had  declined 
it  The  act  of  recapture  was,  therefore,  on  their  part,  a  volun- 
tary act' 

I  26.  Captures  by  pirates  being  unlawful,  no  title  can  pro- 
perly rest  either  in  the  captors  or  their  vendees,  and,  in  case 
of  recapture,  the  original  owner  is,  on  principle,  entitled  to 
complete  restitution.^  But  on  account  of  the  risk  incurred 
and  benefit  conferred,  courts  have  usually  allowed  a  pretty 
large  salvage  to  the  recaptors,  where  not  regulated  by  muni- 
cipal law.  Some  States  have  left  this  matter  of  salvage  for 
rescue  from  pirates  discretionary  with  the  courts,  while  others 
have  regulated  it  by  law  or  ordinance.  The  French  law  of 
2  Prairial,  an  XI,  allows  to  the  recaptor  a  salvage  of  one- 
third  the  value  of  the  ship  and  cargo.  The  Spanish  ordinance 
put  the  possession  by  a  pirate  upon  the  same  footing  as  by  a 
privateer,  the  title  to  property  being  changed  by  twenty-four 
hours'  possession,  and,  consequently  if  recaptured  after  that 
period,  no  restitution  could  be  claimed,  but  if  before,  restitu- 
tion on  payment  of  a  salvage  of  one  third  the  value.  Such 
was  also  the  former  usage  of  Holland  and  Venice,  which  was 
justified  on  the  ground  of  public  utility,  as  an  inducement  to 
attack  pirates.     The  salvage  for  recapture  from    pirates  in 

'  Emerigon,  Traili  ties  Assurances,  ch.  xii.  §  25;  Sirey,  Recueii,  etc., 
an.  xii.  pt.  ii.  p.  5  ;  the  •  Two  Friends,'  i  Jiob.,  271. 

*  The  Barbary  States  were  formerly  considered  piratical,  and  the  san 
rule  applied  to  them  ;  but  they  now  form  an  established  govenmieat.< 
See  the  '  Helena,'  4  Jiob.,  3. 
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Great  Britain,  is  abo  one  third  the  value  of  the  captund  pro- 
perly. With  respect  to  restitution  and  salvage  in  case  of  tlie 
recapture  from  pirates  of  the  property  of  alien  fricndi,  the 
rule  of  reciprocity  is  usually  followed.  HautL-fcuillc  objeeb 
to  the  alluuatict:  of  salvage  in  .such  cases,  or  at  least  to  W 
large  a  salvage  as  one  third  of  the  value,  and  refers  Hfilli  ^ 
probation  to  the  treaty  of  1783,  between  the  United  Stito 
and  Sweden,  by  which  It  was  agreed  that  property  retakes 
from  pirates,  by  a  ship  of  war  or  privateer,  should  be  refund 
tnlire  to  the  true  proprietor.' 

g  27.  The  rules  of  joint  capture,  given  in  3.  preceding  chap- 
ter, are  equally  appticnble  to  joint  recapture.  It  is  bdd  ia 
England,  that  although  the  Prize  Act  only  mentions  nca.^ 
turcs  by  ships  and  boats,  it  does  not  intend  to  exclude  thnac 
made  by  the  assistance  of  land  forces.  Where  an  island  «« 
tiiken  by  a  joint  naval  and  military  force,  the  sliips  recip> 
tured  were  held  liable  to  be  adjudged  under  this  Act,  nod  ta 
be  condemned  to  the  captors,  or  to  be  restored  on  payoicat 
of  salvage,  as  the  case  mijiht  be.  Moreover,  a  land  fores 
may  be  entitled  to  sustain  a  claim  of  salvage  for  recapture  of 
vessels  in  a  maritime  port,  without  the  co-operation  of  a  nai'aJ 
forcf,  where  the  recapture  is  a  necessary  and  immudtstc  remk 
of  a  military  operation  directe*!  to  the  capture  of  the  pbct 
'Within  whose  port  the  property  is  lying.  Thus,  where  the 
delivery  of  captured  ICnjjIish  vcs.sels  resulted  from  the  rcoccv- 
pation  of  Oporto  by  the  allied  army  under  the  Duke  of  Wd- 
lington,  which  was  effected  by  military  operations  and  3  battle 
fuuyht  ill  the  neiyhbourhooU  for  that  object,  the  army  «» 
held  to  be  entitled  to  salv^e.  tt  Ma^  also  held  that  tliit 
claim  of  salvage  would  attach  upon  property  landed  ud 
warchoiiscil  by  llic  enemy,  where  it  remained  to  be  recUinerf 
by  the  owners  on  the  recapture  of  the  place,  and  was  rcsuOMd 
and  returned  on  board  as  parts  of  the  cargoes  of  the  va»d> 
so  recaptured.' 

S  38.  Uut  a  distinction  is  made  where  vessels  of  the 


>  Brown,  Civt7  and  Admiralty  Law,  vol.  it  eh  iiL  p  ^1 ;  At 
•Calypso/jy/fl^.^.,  113;  Polhicr,  TmiU dt  Pr.^pri^ti,  No.  101  ;  Hw» 
feuille,  Dtt  Natiom  Nmtres,  tit.  SiJL  ch.  3  ;    DaJloi,  R/prrUirr,  vcfc 

*  Prises  Marilimes,'  §  3  ;  Dc  Cussy,  Dr^il  Miiritinn,  lib.  J.  tit  iii.  {  JB 

•  The  *  Ceylon/  1  Dad.  H.,  1 16  ;  the  '  Progrcus,'  Edw.  H^  ami  *» 

•  Wanstea*!,-  luhxf.  K.,  368 ;  the '  S]>anUer,'  1  X^tfrf. .«.,  360 ;  tlw  <  Denlfer 
ra««r;  6  koh.,  88. 
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country  are  recaptured  in  native  ports  by  a  native  army  alone, 
or  with  the  co-operation  of  allied  forces.  Thus,  in  the  case 
<rf"  Oporto,  it  was  held  that  although  salvage  was  due  for  the 
recapture  of  English  vessels  in  that  port,  none  could  be  al- 
lowed for  the  Portuguese  vessels  recaptured  at  the  same  time. 
By  the  reoccupation  of  the  pott  by  the  forces  of  the  State,  the 
lights  of  the  former  sovereign  were  restored,  and  his  subjects 
were  entitled  to  receive  their  property  back  as  it  stood  before 
the  irruption  of  the  enemy.  The  whole  would  revert  instantly 
to  the  former  owners,  on  the  well-established  principle  of 
postliminy.  '  The  history  of  the  world  has  produced  no  in- 
stance in  which  a  claim  of  salvage  for  the  rescue  of  a  capital 
city,  by  the  native  army,  has  been  made  and  allowed,  and, 
therefore,  on  principle  and  practice,  the  claim  is  not  sustain- 
able. That  is  the  state  of  the  transaction  in  its  simplest  form. 
But,  suppose  allies  to  be  co-operating  with  the  native  army  in 
the  recapture,  in  that  case  the  army  coming  as  allies,  and  asso- 
ciated with  the  native  army,  compose  part  of  the  same  body  ; 
they  are  pursuing  the  same  objects,  and  stand  in  every  respect 
on  the  same  footing ;  they  would  have  the  same  rights  and 
no  more,  and  the  proportion  of  force  can  make  no  difference. 
The  whole  together  must  be  considered  as  one  army  in  every 
respect,  where  native  property  is  concerned  ;  and  if  the  native 
army  would  not  be  entitled  to  salvage,  the  armies  of  the  allies 
can  claim  none.'* 

■ '  Heffter,  Droit  TnUmational,  §   187  et  seq. ;  Wildman,  Int.  La-w, 
voL  ii.  p.  288  ;  the  '  Progress/  Edw.  R.  219. 
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No.  I. 
FOREIGN    ENLISTMENT. 

33  and  34  Vict.  c.  90.  An  Act  to  regulate  the  conduct  of 
r  Majesty's  subjects  during  the  existence  of  hostilities 
■ween  foreign  States  with  which  Her  Majesty  is  at  peace. 

[9th  August,  1870] 

Whereas  it  is  expedient  to  make  provisions  for  the  regulation  of 
conduct  of  Her  Majesty's  subjects  during  the  existence  of  hos- 
ie.s  between  foreign  States  with  which  Her  Majesty  is  at  peace  ; 
t  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with 
advice  and  consent  of  the  Lords,  spiritual  and  temporal,  and 
tmons,  in  this  present  Parliament  assembled,  and  by  the  authority 
»e  same,  as  follows  : — 

Preliminary. 

-  This  Act  may  be  cited  for  all  purposes  as  '  The  Foreign  En- 
«nt  Act,  1870.' 

-  This  Act  shall  extend  to  all  the  dominions  of  Her  Majesty 
-^ing  the  adjacent  territorial  waters. 

~  This  Act  shall  come  into  operation  in  the  United  Kingdom 

ediately  on  the  passing  thereof,  and    shall    be  proclaimed  in 

i^  British  possession  by  the  Governor  thereof  as  soon  as  may  be 

be  receives  notice  of  this  Act,  and  shall  come  into  operation  in 

British  possession  on  the  day  of  such  proclamation,  and  the 

at  which  this  Act  comes  into  operation  in  any  place  is,  as  re- 

-ts  such  place,  in  this  Act  referred  to  as  the  commencement  of 

Act. 

Illegal    Enlistment. 

4-  If  any  person,  without  the  licence  of  Her  Majesty,  being  a 
tish  subject,  within  or  without  Her  Majesty's  dominions,  accepts  or 
;es  to  accept  any  commission  or  engagement  in  the  military  or 
al  service  of  any  foreign  State  at  war  with  any  foreign  State  at 
ce  with  Her  Majesty,  and  in  this  Act  referred  to  as  a  friendly 
x,  or  whether  a  British  subject  or  not  within  Her  Majesty's  do- 
ions  induces  any  other  person  to  accept  or  agree  to  accept  any 
imisdon  or  engagement  in  the  military  or  naval  service  of  any 
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such  Toreign  State  as  aforesaid, — He  shall  be  guOty  of  tn  ofmn 
a£:aimt  this  Act  and  shall  be  punishable  by  fine  aivt  tinph»niiKnt,«r 
cither  of  such  p^mi&hmcnts,  at  the  tliscrctioD  of  ihc  coun  bAnt 
which  the  offender  it  convicted  ;  and  imprisunmcnl,  if  a  vxidol,  oii 
be  citht-t  with  or  vrithoin  hard  labour. 

5.  If  any  person,  without  the  licence  of  Her  Mij««tjr,  btisg  > 
British  subjtct,  ijtiiu  or  goes  on  board  any  ship  willi  a  rtcw  of  t]UflU| 
Hit  MLijnty's  iIoiiiinion!>,  wiih  intent  to  acrept  any  comnuuitn  <a 
eng-i^L-intrnt  in  thia  military  or  naval  service  of  any  foreign  SutcM 
war  with  a  friendly  State,  or,  whether  a  British  subjeet  or  not,  imhii 
Her  Majesty's  dominions,  induces  any  other  [»erM>ii  to  quit  cr  |0  n 
board  any  >.htp  widi  a  view  of  niiiitirtg  Her  Majesty's  domiruoMnh 
the  like  intent, — He  shiill  begutlcy  of  an  oQence  agminsl  l(it»Au.*iid 
shall  be  punishable  by  tine  and  imprisonment,  or  cither  of  nek 
punishmcnis,  at  the  diwretion  of  the  conn  before  which  the  oSatia 
18  convicted  ;  and  imijrisoament,  if  awarded,  may  be  eitbei  vAm 
without  hard  labour. 

6.  If  any  person  induces  liny  other  person  10  qnit  Her  Ma^etvS 
tlorainions  or  to  cmlvirk  on  any  shi|)  within  Her  Majcsty'i  daRMHa 
under  a  misreprescntatioii  or  false  rcprcscntalion  of  the  »enict  a 
which  such  person  is  10  be  engaged,  with  the  intent  or  in  order  I^ 
such  person  may  accept  or  agree  to  accept  any  oxntntMBoo  or  < 
gatJL-ment  in  the  military  or  naval  service  of  any  foreiga  State  at 
with  a  frien<lty  State, —  He  shall  be  guilty  of  an  offence  against 
Act,  and  shall  he  punishable  by  fine  and  tm  prison  meni,  or  eid>M  rf 
such  punishments,  at  ihc  discretion  of  the  court  before  wbicfa  the 
olTender  is  convicted  ;  and  imprisonment,  if  awarded,  may  be  aike 
with  or  witliout  hard  labour. 

7.  If  ihc  master  or  owner  of  any  ship,  without  the  ticcoce 
Her  Majic^t) ,  knowingly  either  tiikes  on  board,  or  en|;^^  to  tike 
board,  ur  hn-^  on  boLiiil  such  ship  within  Her  Ma)eaty's  dooainicKii;  of 
of  the  following  persons,  in  1I11S  Act  referred  to  iu  iUegallj-  enlbteA 
persons,  tliat  is  to  say, — 

(1)  Any  person  who.hcin^a  British  subject  within  nr  viiluMl 
the  dominions  of  Her  Afajesiy,  has,  without  the  liccnv  ti 
Her  Majesty^  accepted  or  agreed  to  accept  anjr  comndyiiM  m 
cngagctuenl  in  Uw  military  or  naval  servitx  o(  aoy  kxofp  SOii 
at  war  witli  »ny  friendly'  State  : 

(f>  Any  person,  bemg  a  Briiiih  gubjecl,  Mrho,  widwMl  Ar 
license  of  Her  Majesty,  is  about  to  quit  Her  Ml^y*) 
minions  with  intent  to  accept  any  comniission  or  niEi^imii 
ifac  military  or  naval  service  of  any  forcigQ  Slate  at  •vwilkt 
firiendly  Slate ; 

(3)  Any  person  who  has  been  induced  to  embark  vwlcra 
reprcscnlation  or  tolsc  representation  of  the  BCrvice  in  Rtei 
such  person  is  to  be  engaged,  with  the  intent,  or  ia  onkr  lltf 
such  person  nuy  accept  or  agree  to  accept  any  aMOuiaiat  M 
engageokent  in  the  military  or  tuval  service  of  *oy  foreifB  SMt 
at  war  wiih  a  friendly  State  ; 
Such  master  or  owner  sliall  be  guilty  of  an  oScnoe  aRBlM  H 
Act,  and  the  following  consequences  shall  en&uc  ;  thai  ii  to  wy,— 

(t)  The  offctider  sluUl  be  puniatublc  by  fine  and  tiijiniW 
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lumUhcs  such  panicuUni  of  the  coDtixct  and  of  any  waaea  » 
latin^  to,  or  done  or  to  be  done  undet  the  coDtiaci  aa  mj  \m 
rcqiiircd  by  the  Secretary  of  State  ; 

(a)  If  he  gives  such  security,  and  takes  and  pennits  to  Ic  oka 

such  other  measures,  if  any,  as  the  Secretary  of  Stuc  Diiy  )n^ 

scribe  for  cnsunng  that  Kuch  shin  shall  not    be  dopiirM, 

delivered,  or  removed  without  the  licence  of  HerMa^oRyMi 

the  UTmin.iiion  of  !>uch  war  as  aforesaid. 

Q.  Where  atiy  ship  is  built  tiy  order  oTor  on  liehalf  of  any  fiKJaa 

Stale  whi^n  at  war  with  a  fricmlly  ^tatc,  or  ia  ddiveied  lo  ur  fo  ar 

order  vf  such  forei^jn  Stale,  or  any  pcTM>n  who  to  the  kitowki^ 

tlic  person  building  is  an  agent  of  such  forvign  Suite,  or  '»  pa^l 

by  «uch  foreign  St.itc  nr  such  agent,  an<l  is  cniplnyrO  in  ttir  nul&fff 

or  n».vnl  service  of  such  foreign  Stale,  «iich  <ihip  nhiill,  unless  Uu 

trary  is  proved,  be  deemed  to  have  bi.-cn  btnlt  with  ■  view  lobe 

so  emp1o>'ed,and  the  burden  shall  lie  on  tlic  builder  of  %wii  ifcifi 

proving  ihat  he  did  n<;t  know  ih»i  the  ship  wa*i  intended  lata  • 

employed  in  thf  militiry  or  naval  service  of  surli  foreign  State. 

lo.  If  any  per&on  within  the  dominions  uf  llci  Maic«tT.  sM 
without  tlic  licence  of  Her  Majesty — By  adding  to  the  nanber 
the  (pins,  or  by  changing  those  on  bourd  for  other  gunk  or  tf 
the  addition  of  any  e'|uipnieiil  for  war,  jncf":  —  "•  tupaoa, 
or  procures  to  he  increased  or  augtnenteit,  or  is  1^  <  oiyiTMA 

in  increasing  or  BUKmcntin^  the  warlike  force  ui  .iii>  'n-.^l  whuia 
the  time  of  her  biding  within  the  dominionft  of  Her   Majvsty  «at 
ship  in  ihe  military  or  naval  service  of  any  foreign  State  ai 
any  friendly  ^slalc, — 

Such  person  sliall  be  guilty  of  an  ofTcnrc  af^iit  ' 
shall  he  [iiinishable  by  fine  and  imprisonmeni,  o; 
punishments,  at  the  discretion  of  ih^ court  before  win 
IS  convicted  ;  and  imprisonment,  if  awarded,  luay  in.  - 
without  hard  labour. 

It.   I f  any  [H-rson  within  the  hmits  of  Her  Majesty's 
and  uithixit  tlie  licence  of  Her  Majesty, — 

I'rciarcs  or  lits  out  any  navnl  or  military  expedition  to 
against  the  dominions  of  any  Iricndly  State,  the  follonruq 
(juencea  shall  ensue : — 

([)  Every  person  engaged  in  such  preparation  or   fittuw 
or  assistinj;  therein,  or  employed  in  any  cajw^tt-  ■"  --^ 
ptxlilion,  shall  be  guilty  of  an  offence  againsi  thi'. 
be  punishable  by  tine  and  impnsonmcni,  or  •. 
punislimenls,  at  ihe  discretion  of  die  court  bv< 
offender  is  convicted  ;  and  impriionment,  if  awamrd,  ru*  i^r 
either  wilh  or  without  hard  lal»ur. 

(i)  Aliships,  and  iheir  equipments,  and  .ill-.  ■ 
of  war,  uscil   in  or  furmtng  jMit  of  such  '_ 
forfeited  to  Iter  Majesty. 

13.  Any  petKoti  who  airts,  abets,  counsels,  or  urocurs  the  ts* 
mi«Rion  of  nny  olTenrc  againsi  this  Act  sltall  be  Uabic  to  be  triad  ^ 
|>urii;«hed  as  a  jirimiiKil  offender. 

13.  The  lenn  of  imprisonment  to  be  awanlcd  in  reafiect  of  Of 
offence  ugainst  diis  Act  shall  not  exceed  two  yean. 


itxecAL  Prizb. 

14.  If,  during  the  continuance  of  any  wnr  in  which  Her  Majestv 
may  he  neutral,  any  ship,  goods,  or  merchandise  captured  as  prize  of 
«Ai  within  the  tcrntoriai  jurisdiction  of  Her  Majnty,  in  vioUtion  of 
ihc  neutrality  of  thiii  rcjilm,  or  captured  by  any  ship  which  m.iy  have 
been  buili,  wiuipped,  commissioned,  or  despatched,  or  the  force  of 
which  m«y  have  been  augmented,  contrary-  to  the  provisions  of  this 
Act,  An;  bmiight  witltin  the  limits  of  Her  Majesty's  dominions  by  the 
captor,  or  any  agent  of  the  tuptor,  or  by  any  person  having  c-omc 
into  possession  thereof  widi  knowledge  that  the  same  wi<  prize  of 
war,  so  captured  as  aforesaid,  it  ihaH  be  Uwful  for  the  original  owner 
of  such  pfi«,  or  his  agent,  or  for  any  person  authorited  in  that  be- 
half by  the  Government  of  the  foreign  Sute  to  which  such  owner 
belongs,  lo  make  application  to  tlie  Court  of  Admiralty  for  Ecifure 
And  detcutiuQ  of  such  prize,  and  the  court  shall,  on  due  proof  of  the 
fiicts,  order  .sucli  prize  to  l>c  restored. 

Kveiy  sufh  order  sliall  \x  executed  and  carried  into  effect  in  the 
same  manner,  and  sutiject  to  the  same  right  of  ap|)eal,  as  In  CAse  of 
fttiy  order  made  iu  the  exercise  of  tlie  ordinary  jurisdicdon  of  such 
coun  ;  and  in  the  meantime  and  until  a  fmal  order  has  been  made 
on  iu(h  ap)ilicatton  the  court  shall  have  jwuer  to  make  all  Mich  pro* 
visionaJ  and  other  orders  as  to  the  rare  or  custody  of  such  c.ipiurv<l 
ihip,  goiMls,  or  mcrchaiidi^ie.  and  (if  the  some  be  of  perishable 
future,  or  inc^irring  nsM.  of  deterioration)  for  the  sale  thereof,  ami 
with  respect  lo  the  deposit  or  investment  of  the  proceeds  of  any 
such  sale,  as  may  be  lUAde  by  such  court  m  the  cxcicisc  of  its  ordinary 
jmisdiciion. 

Gkkeral  Provision, 

15.  For  the  piirpose*  of  this  Act,  a  licenre  b)'  Her  Majesty  shall 
be  under  the  sign  manual  of  Her  Maje»(y.  or  be  signincd  by 
Older  in  Council  or  by  pruclamaiion  of  Her  Majesty. 

Legal  Procedijre. 

16.  Any  ofTcnee  against  this  Act  shall,  for  all  purposes  of,  and 
incidrntal  10,  the  irial  and  punishment  of  any  person  guilty  of  any 
iuch  niTL-ncc,  be  deemed  lo  have  Ijcen  committed  cither  in  the  plane 
in  wriK  h  the  offence  was  wholly  or  iwrily  coinmitled,  or  in  any  pUce 
within  Her  Majesty's  doroiaions  in  which  tl^c  person  who  commit- 
ted Mich  offenLc  may  be. 

1 7.  Any  offence  against  this  Act  niay  be  described  in  any  indict* 
ment  or  other  dncument  rebting  lo  such  offence,  in  cases  where  the 
mode  of  trial  requires  such  u  description,  as  having  been  committed  at 
the  place  where  u  was  wholly  or  partly  committed,  or  it  may  be  avened 
gmcrally  to  have  been  ctimmineil  wilhin  Her  Majotty's  dominions, 
and  the  venue  or  lorat  description  in  the  margin  may  be  that  of  the 
county,  city,  or  place  in  uhicli  the  trial  is  held. 

i&  The  following  authorities,  that  is  to  say,  in  the  United  King- 
dom any  judge  of  a  superior  court,  in  any  other  place  within  the 
jtmsdictioD  ol  any  British  coun  of  justice,  such  court,  or,  if  there  art 
more  courts  than  00c,  the  court  having  the  highest  crituinai  juha- 
VOL.  it.  M  N 


APPENDIX. 

diction  in  that  place,  may,  by  wnrrant  or  mstniment  in  tfw  nstst  H 
a  warrant  in  this  section  included  in  the  tcnn  '  waixant,' dmm  liai 
any  offender  chargfd  with  an  offence  ;igainst  this  Act  shall  \xn- 
moved  to  some  other  place  in  Her  Majt-Bty's  dominions  fottriil,ii 
casc3  when:  it  appears  to  llic  aiilhorily  i;Taniir.g  the  wins&l  tlut  it 
removal  of  such  offender  would  be  conducive  to  the  tntcmt  ct  ]» 
tice,  and  any  prisoner  so  removed  shall  be  triaUlc  at  the  pba  V 
which  he  is  removed,  in  the  some  maDner  as  if  the  oflence  btd  ixa 
conimiltcd  at  such  place. 

Any  warrant  for  the  purposes  of  Uiis  section  may  be  adiircncilli 
the  master  of  any  ship  or  to  any  other  person  or  penooi^  ani  At 
person  or  persons  to  whom  such  warrant  is  addressed  ihiU  ' 
power  to  convey  the  prisoner  therein  noiiicd  to  any  place  of  ptto 
named  in  such  warranl,  and  to  deliver  liim>  when  arrived  a  «>k 
place  or  places,  into  the  custody  of  any  authority  designated  lijr  mA 
warrant. 

Every  pri^toncr  shall  during  the  time  of  his  removal  under  Of 
such  warrant  as  aforesaid,  be  deemed  to  be  in  the  legal  aiaodf  m 
the  person  or  persons  empowered  to  remove  him. 

19.  All  proceedings  forthecondemnntion  and  fcHfcilurrcfadfh 
or  ship  and  equipment,  or  arms  and  munitions  of  war,  in  punuuK* 
this  Act.  shall  require  the  sancuon  of  the  Secretary  uf  State,  orvi 
chief  executive  authority  as  is  in  this  Act  mentioned,  and  ihiU  be ' 
itt  the  Court  of  AdmiraJty,  and  not  in  any  other  court,  and  the 
of  Admiralt>',  shall.  In  addition  to  any  power  given  to  ihc 
this  Act,  have  in  KSpect  of  any  ship  or  other  mancr  brought 
it  in  pursuance  of  this  Act  all  powen  which  it  has  in  the  caseof 
ship  or  matter  brought  before  it  in  the  exercise  of  its  ofdiauy  )ib» 
diction. 

30.  Where  any  offence  agmnst  this  Act  has  been  coi: 
any  ])erson,  by  reason  whereof  a  ship,  or  ship  and  eqtttjxni 
and  munitions  of  war  has  or  liuvc  become  liable  to  fori-. 
ceeJings  may  be  instituted  contemporaneously  or  not,  i 
thought  fit,  against  the  offender,  in  any  court  having  jur 
the  oil'cnce,  and  against  the  ship,  or  ship  and  c(]uipn»ent,  <  1 
munitions  of  war,  for  the  forfeiture  in  the  Court  of  Adm.: 
shall  not  be  necessary    to  lake  proceedings  agaiosi  iht 
because  proceedings  are  instituted  for  the  forfeiture  :  or  lo  tjie  ^ 
cecdings  for  the  forfeiture,  because  proceedings  are  WltcQ  agunct 
offender. 

21.  The  following  ofiircrs,  that  is  to  say, — 

(1)  Any  othcer  of  Customs  in  the  United  Krngdoie. 
ncveTthclcss  to  any  special  or  genera)  inMructiotis  frota  the  Cv 

missioncr  of  Customs  or  any  office:  of  the  Board  of  tmk 

subject  ncvenheles.s  to  any  special  or  general  inunictiocif 

the  Hoard  of  Trade  ; 

{3)  Any  ofhcer  uf  Customs  or  public  officer  in   out 

[)ossc3sion,  subject  nevertheless  to  any  sbecinl  or  general 

tions  from  the  Grfvernor  of  such  possession  ; 
(3)  Any  commissioned  officer  on  full  pay  in  the  militny 

vice  of  the  Crown,  subject  nevertheiess  to  aoy  special  or 

insttuction  from  his  commaiKlmg  officer; 


(<)  Any  commtssioncd  officer  on  full  pay  in  the  navat  serricc 
of  ihe  Crown,  subject  nevenlieless  lo  any  &[>eci3l  or  gener^J  in- 
structions Irom  the  A()minlty  or  his  suiierior  officer,  may  seize 
or  detain  any  ship  liitblc  to  be  seized  ur  detained  in  pursuance 
of  this  Act,  and  such  officers  arc  in  this  Act  referred  to  as  '  the 
local  authority,'  but  nothing  in  this  Act  contained  shall  derogate 
from  the  power  of  the  Court  of  Admiralty  to  direct  any  ship 
to  be  seized  or  detained  hy  any  officer  by  whom  such  court  may 
have  power  under  its  ordinary  jurisdiction  to  direct  a  ship  to  be 
seized  or  detained. 

a».  Any  ofhccr  authorized  to  scire  or  detain  any  &htp  in  respect  of 
offence  against  iWk  Act  may,  for  the  purpose  of  enforcing  fuich 
cure  or  detention,  call  to  his  atd  any  constable  or  officers  of  police, 
any  officers  of  Her  Majesty's  array  or  navy  or  marines,  or  any 
:i3c  officers  or  officers  of  CuMoras,  or  any  harbour  master  or  dock 
iter,  or  any  officers  having  aiuhorily  bylaw  to  make  seizures  of 
p»,  and  may  put  on  board  any  ship  so  sciicrt  or  detained  any  one 
more  of  such  officers  to  lake  char^ge  of  the  same,  and  to  enforce 
provisions  of  thi:s  Act,  and  any  officer  Seizing  or  detaining  uiy 
3  under  this  Act  may  use  force,  if  necessary,  for  the  purpose  of 
arcing  seizure  or  detention,  and  if  any  person  is  killed  or  maimed 
reason  of  his  re>;ititing  such  officer  in  the  execution  of  his  duties, 
any  person  actinic  under  his  orders,  such  offico*  so  seizing  or  dc- 
ing  the  ship,  or  other  person,  shall  be  freely  and  fully  indemnified 
»-ell  against  the  Queen's  Majesty,  her  heirs  and  successors,  as 
inst  all  penons  so  killed,  maimed,  or  hurt. 
at.  If  the  Sccrcuty  of  Htaic  or  the  chief  executive  authority  is 
isned  that  there  is  a  reasonable  and  probable  cause  for  believing 
a  ship  nrithin  Her  Majesty's  dominions  has  been  or  is  being  built, 
mnissioned  or  equipped  coniraiy  to  this  Act,  and  is  about  to  be 
n  beyond  the  hmits  of  such  douiinioos,  or  that  a  ship  is  about  to 
despaiclied  contrary  to  this  Act,  such  Secrcury  of  State  or  chief 
scuiive  authority  shall  have  power  to  issue  a  warrant  stating  thai 
is  reasonable  and  probable  cause  for  believing  an  aforesaid,  and 
n  such  warrant  the  local  authority  shall  have  power  to  seize  and 
h  such  ship,  and  to  detain  the  same  until  it  has  been  either  con- 
ned  or  released  by  process  of  law,  or  in  manner  hereinafttrr 
tioncd.  The  owner  of  the  sliip  so  detained,  or  his  agent,  may 
ly  to  the  Court  of  .\dminilt)-  for  its  release,  and  the  court  shall,  as 
>Q  as  possible,  put  the  matter  of  such  seizure  and  deteiitioo  in 

of  trial  between  the  applicant  and  the  Crown. 
If  the  applicant  establish  to  the  satisfaction  of  the  court  that  the 
1  was  not,  and  iii  not  being  built,  commissioned,  or  equipped,  or 
:nded  to  be  despatched  contrary  to  this  Act,  the  ship  shall  be  re- 
sed  and  restored. 

If  the  applicant  fail  to  establish  to  the  satisjaction  of  the  court 

:  the   ship  was  not  and  is  not  being  built,  commij-Moncd  or 

pped,  or  intended  to  be  despatched  contrary  to  this  Act,  then  the 

shall  be  detained  till  released  by  order  of  the  Secretary  of  Stale 

chief  executive  autliority. 

The  court  mav  in  cases  where  no  proceedings  are  pending  for  its 
idenuoatioD  release  any  ship  detained  under  this  section  cm  tlie 
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ovmcrpving  security  to  the  satLsfaction  of  the  rorni  thnl  tSr  *ii| 
shall  not  be  employed  contnir)'  lo  this  Act,  nomithstniiilTPi;  ihiu  i 
appliL-aut  uiay  liuvc  failed  to  csutiltsli  to  the  snv ■'   •  r  the  ci^Jl 

that  ttic  ship  n-as  not  and   is   not  being  built.  >^  ;ic<i.rit  £ 

tended  to  lie  despatched  comrar)-  to  this   AcL     'I'lw  Scnrciart  n 
■Stale  or  the  chit-t*  executive  aiitliority  tiuy  likewise  rclcMc   '-r\f  ■> 
detained  under  this  section  on  the  owner  giving  security  •  | 

faction  of  such  Secretary'  of  Stale  or  chief  executive  author  -  J 

ship  shall  nnl  he  employed  contrary  (o  this  Art,  or  may  rdtax  oe 
ship  w'lhoiit  siicTi  secunty  if  the  Seerelary  of  State  or  chief  excesm 
authority  think  hi  so  to  release  the  xame. 

If  the  court  be  of  opinion  that  there  was  not  reasoruhle  and  )ir» 
habic  cause  for  the  detention,  and  if  no  such  cau^c  apiioiiaifai 
rour;e  of  the  proceedings,  the  court  choll  have  power  lo  dcrtoi 
that  the  owner  is  ii>  be  mdemnified  by  the  payment  of  eoJcmJ 
damages  in  resfjecl  of  the  detention,  the  amount  thereof  to  be  a^vsHl 
by  die  court,  und  any  amount  so  nsscsscd  shall  he  payable  bf  dt 
f'ominiKsiuiiers  of  the  Treasury  out  of  any  moneys  legally  appwsife 
for  that  purpose.  The  Court  of  Admiralty  shall  also  hare  jwwofc 
make  a  like  onler  for  the  indemnity  of  the  oivTier,  on  tbc  andioM 
□r  such  owner  to  the  court,  in  a  summary  way,  in  ciuei  what  di 
ship  is  released  by  the  order  of  the  Secretary  of  Kiaie  or  the  rf« 
executive  authority,  before  any  application  is  made  by  the  omolf 
his  agent  to  the  court  for  sm;h  release. 

Nothing  in  this  section  contained  ^lll  affert  any  pmcMdiDf 
instituted  or  to  be  instituted  for  the  condenmaticm  of  any  ihip* 
t:tincd  under  this  section  where  such  ship  is  halile  to  focfciui^ 
subject  to  this  provisiun.  th;il  if  such  ship  is  restored  in  pursuKKti 
[hi«  section  all  proceedings  for  such  condemnation  kIuII  U-  -t'^- 
and  where  the  court  declares  that  the  owner  is  to  be  indc 
the  payment  of  ccsts  and  damages  for  the  detainer,  all  cu>- 
iind  expenses  incurred  by  such  owner  in  or  ahoui  any  pn.. 
the  condemnation  of  such  ship  shall  be  added  to  ih-' 
damages  payable  to  him  in  respect  of  the  deleniion  of  ihi 

Nothing  in  this  section  contained  sltall  «pply  to  any  kicct^  r, 
(.'ommissioned  ship  despatched  from  any  pan  of  Her  Majeity'ft^ 
minions  after  having  come  within  them  under  stre^  of  weather  « 
the  course  of  n  peacetiil  voyage,  and  upon  which  ship  no  6utu^^ 
or  equipping  of  a  warlike  character  hoH  titken  place  in  ihb  cotnoj. 

34.  VMiere  it  is  represented  to  any  IochI  authority,  as  dctindt 
(His  Act,  and  s,uch  local  aulhoriiy  believes  the  repeecenuboe^  I 
there  is  a  reasonable  and  probalit'e  cause  for  believing  thai  a  1 
ffitStn  Her  Majesty's  doinitiiuiis  has  been  or  is  being  built,  a 
missiuned.  ur  e<|uip|x-d  contrary  to  this  Act.  and  is  about  to  be  til) 
beyond  the  limits  of  such  dominions,  or  thai  a  ship  is  Aboot  K> 
despatched  contrary  to  this  Act,  it  sh^ll  be  the  duty  of  sac^l 
authority  to  detain  such  ship,  and  foithwilh  to  conamunicate  ihr 
of  such  detention  to  the  Secretary  of  Hate  or  chief 
authority. 

Upon  the  receipt  of  sudi  communicatiott  tbc  Secretary  of  Si 
UT  chief  executive  authority  may  order  the  shiii  lo  be  released  3 
thinks  there  15  no  cause  for  detaining  her,  but  if  &atii&cd  ChaU  rtwr 


probable  cause  for  believing  that  socli  sliip  was  built, 
cotami^ionv<l,  or  c(iui[>p<;(l  or  iiiti*ndi.-(l  to  be  despatched  in  contin- 
vctiiion  ofthis  Act,  W  shall  issue  his  warrant  stadng  that  there  is 
tta-sonable  and  probable  cai'se  hr  b<;!icvin(i  as  arorcsaid,  and  upon 
such  wainuit  being  issited  further  proceedings  shall  be  had  as  in 
cases  where  the  seinirc  or  detention  has  taken  place  on  a  warrant 
Usued  by  the  Stxictary  of  State  without  any  comiiiunication  from  the 
local  authority. 

l^'h€Te  the  Secretary  of  Sute  or  chief  executive  authority  orders 
the  ship  to  be  released  on  the  receint  of  a  communication  {fom 
the  looil  authorily  without  i^^uinx  hi'*  warrant,  the  owner  of  the 
ship  &h4l1  be  indeiiiniiied  by  llic  [jaymenc  of  costs  and  damages  in 
respect  of  the  detention,  upon  application  to  the  Coun  of  Admiralty, 
in  a  summary'  ivay  in  like  manner  as  he  is  entitled  to  be  indcmnifieil 
where  the  Secretary  of  Sbite  having  issueii  his  ^«:imuit  under  thi:^  Avt 
RleascK  the  ship  before  any  application  is  made  by  the  owner  or  his 
Igcol  to  the  court  fur  6ucli  n:leai;e. 

>$•  The  Seeretiry  of  Slate  or  the  chief  excctilivc  authority  may, 
by  warrant,  empower  any  person  to  enter  any  dockyard  or  other  place 
within  Her  Ma)esty's  dominions  and  enquire  as  to  the  destination  of 
»ny  ship  which  may  appear  to  him  to  be  iniMideii  lo  he  employed  in 
the  na\al  or  miliiai)-  service  of  any  foreign  State  at  war  with  a  fncodly 
State,  and  to  !icarrh  such  ship. 

26.  Any  powers  or  junsdictton  by  this  Act  given  to  the  SccreiaTj- 
of  State  may  he  exercised  by  him  throughout  the  dominions  of  Her 
]0BJesty,  and  such  powers  or  jurisdiction  may  also  be  exercised  by 
any  of  lUe  following  officers,  tn  this  Act  rcfcncd  to  as  the  chief  cxecu- 
tiYe  authority  within  Llieir  respective  jurisdictions;  that  ts  to  say, — 
(t)  In  Ireland  by  the  Lord  I.ieiitenant  or  other  the  chief 

k     governor  or  governors  of  lR:lan<I  for  the  time  being,  or  the  chief 
sccrciar>'  to  the  Lord  Licutcnam  : 
(a)  Id  Jersey  by  the  l,ieuteiwnt  Governor  : 
(3)  In  Guernsey,  Aldcmey,  and  Sark,  and   the  dependant 
islands  by  the  Lieutenant  Ciovemor  : 

(4)  In  the  Isle  of  Man  by  the  Lieutenant  Governor : 

(5)  In  any  British  possession  by  the  Governor. 

A  copy  of  any  warrant  ii^sued  by  a  Secretary  of  State  or  by  -my 
officer  authoriscti  in  pursuance  of  this  Act  to  i&fue  such  wairant  in 
IrcUnd.  the  Channel  Islands,  or  the  Isle  of  Man,  sjiall  be  laid  before 
Parliament 

17  An  appeal  may  be  had  from  any  decision  of  a  Court  of 
Admiralty  under  this  Act  to  the  some  tribunal  and  in  the  same  man- 
ner to  and  in  which  an  appeal  may  be  had  in  cases  wiihin  the 
ordinary  jurisdiction  of  the  court  as  a  Court  of  Admiralh', 

jR,  .Subject  lo  the  provisions  of  this  Act  provided  for  the  award 
of  damages  in  certain  cases  in  respect  of  the  seizure  or  dclcntioii  >y( 
■  »hip  by  the  Court  of  Adintrally  no  damages  shall  he  payable,  ami 
Ito  officer  or  local  authority  shall  he  responsible,  eilhei  civilly  or 
criminally,  in  res]»eet  of  the  seizure  or  detention  of  any  ship  in  piir- 
Htance  of  this  Act 

39.  The  Secretary  of  State  shall  not,  nor  shall  the  chief  executive 
uttlioritj,  be  responsible  in  any  action  or  other  le^il  proceedings 
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whatsoever  for  any  vmrmnt  issued  by-  liitn  in  pursuance  of  this  Act, 
nr  be  cxaininabltr  as  a  wiines.s,  except  at  his  own  retiuef  t,  in  an;  caun 
of  justice  in  respect  of  the  drcvimstances  which  led  to  the  itHe  af 
the  wanant. 

IlfTERPRETATtON  CLAUSE. 

30.  In  this  Acl,  if  not  inconsistent  with  the  context,  tlic  (bnowia^ 
terms  have  the  meanings  hereinafter  res|>c<:livel}r  assigned  co  ibm, 
that  is  to  say, — 

'Foreign  State'  includes  any  foreign  prince,  colonj-,  provioecK 
part  of  any  province  or  people,  or  any  person  or  persons  cutdiii^ 
or  assuming  to  cscrcise  the  powers  of  go\'emment  in  oc  o»cr  uf 
foreign  countiy,  colony,  province,  of  part  of  any  province  or  peoffc: 
'  Mihtary  Scr\'icc  *  shall  include  mititaiy  telegraphy  and  any  otha 
employment  whatever,  in  or  in  connection  with,  any  military  opcnbiK: 
'  Naval  Service'  ^hall,  as  respects  a  person,  include  service  lu  a  naiilft 
employment  as  a  pilot  in  piloting  or  direcdng  the  couTK  of  I  dap  it 
war  or  oclicr  ship  wFien  such  ahip  of  war  or  other  ship  ia  bdng  bhI 
in  any  iniliury  or  naval  operation,  and  any  employment  wuKM 
on  board,  a  ship  of  war,  transi>ort,  store-ship,  privateer  or  ship  uAt^ 
ketters  of  marque  ;  and  as  respects  a  ship,  inrhideic  any  umr  o(  a  d^ 
as  a  transport,  8lore-shii>,  privateer  or  ship  under  lelteis  ofmanist: 

'  United  Kingdom  '  incltide;»the  Isle  of  Man.theClunnel  ItinX 
and  other  adjacent  islands  :  'British  possession '  means  any  ' 
toi7,  colony,  or  place  being  part  of  Her  >tajesty's  doounioo^ 
not  part  of  the  United  Kingdom  as  dcfineit  by  this  Act,  'Ik 
Secretary  of  State*  shall  mean  anyone  of  Her  Majesty's  prini^ 
Secretancs  of  State  !  ''rhe(k>verTior'  shall,  as  respects  Ib<ui,b^ 
the  Govcmor-Cencral  or  the  Governor  of  any  Presidency,  and  who* 
a  British  possession  consists  of  several  con<*iUucnt  colonies,  men  tit 
Govemor-tTeneral  of  the  whole  possesion  or  the  (ktvemor  of  njr^ 
the  constituent  colonies,  and  as  respects  any  other  British  poi 
il  shall  mean  the  ofhccr  for  the  lime  being  admiitisteriiig  the 
ment  of  such  possession  ;  also  any  perMin  acting  for  or  ia  tbc 
of  a  Governor  shall  be  inchided  under  the  term  '  Goi  •  ■■ 

'Court  (if  Admiralty  '  sliaU  mean  the  high  Conn 
England  or  Ireland,  the  Court  of  Session  ik  Scotlaad,  (-: 
Admiralty  Court  within  Her  Majesty's   dominions:    'S, 
include  any  description  of  boat,  vessel,  iloaiing  baticrv,  or 
craft ;  also  any  description  of  boat,  vessel,  or  other  cKift  or 
made  to  move  either  on  the  surface  of,  or  under  water,  or 
ort  (he  surfiice  of,  and  someiioies  under  tratcr : 

'  Building'  in  relation  to  the  ship,  stiall  include  tbe  doinsi 
towards  or  mcidental  to  the  construction  of  a  ship,  and  all 
having  relation  to  building  shall  be  constructed  accordingly  : 

'Equipping'  in  relation  to  a  ship  shall  include  Che  funuttav 
ship  «-ilh  any  tackle,  apparel,  furniture,  provisions,  arms, 
or  !;tores,  or  any  other  thing  which  is  used  in  or  about  a  ship  tar 
purpose  of  fitting  or  adapting  her  for  the  sea  or  for  naval  »ctv»tt,i 
all  words  relating  to  equipping  shall  be  constructed  accordingly^ 

'Ship  and  equipment'  shall  include  a  ship  and  everythiOK  J 
belonging  to  a  skip  ; 


everythioe  n 


'Master'  shall  include  any  p«rson  having  th«  cliarge  or  com- 
nuud  of  a  &hip. 


in  the 


Repeal  of  Acts,  axd  Savimg  Clauses. 

I.  Ftom  and  after  the  commencement  of  Lhis  Act,  an  Act  passed 
e  59th  year  of  the  reif^n  of  His  late  Majesty  Ring  George  the 
Third,  cliiipicr  69,  cntitulcd  '  An  Aci  to  prevent  ttie  enlistment  and 
engagement  of  His  Majesty's  subjects  to  serve  in  foreign  service,  and 
the  fiuing-oui  or  e<^uif>j)iiig,  in  His  Majesty's  dominions^  vessels  for 
Warlike  purposes,  wittiuut  His  Majesty's  licence'  stiall  be  repealed  : 
providi-d  tliat  nucli  repeal  »liall  not  affect  Any  jicnuhy,  forfeiture,  or 
Other  |)iinishmeni  incurred  or  to  be  incurred  m  respect  of  anyoEJcnce 
oommiiied  before  this  Act  comes  into  operation,  nur  the  intiiittiiion  of 
any  in^-esbgatton  or  le^al  piocccdinf^s,  or  any  other  remedy  for  en- 
forcing any  Mich  [icnatty,  forfeiture,  or  punishment  as  aforesaid. 

33.  Noihing  in  this  Act  contained  shall  subject  to  forfeiture  any 
commitisioncd  ship  of  any  foreign  Stale,  or  give  to  any  British  court 
Over  or  in  respect  of  any  t>hip  cnttUed  to  rccopution  as  a  commis- 
skmed  ship  of  any  foreign  State  any  jurisdiction  which  it  would  not 
bave  Iiad  if  this  Act  had  not  passed. 

j^.  Nothing  in  this  Act  contained  shall  extend  or  be  conatrocted 
to  extend  lo  subject  u>  any  penalty  any  person  who  enters  into  the 
intlitary  service  of  any  prince.  State  or  polcnlatc  in  Asia,  vith  such 
leave  or  licence  as  is  for  the  time  being  rec]uired  by  law  in  the  cx>ie  of 
■ibjects  of  Her  Majesty  entering  into  the  military  service  of  princes, 
Stales,  or  poteuutes  in  Asia. 


The  following  Proclaination  of  Neutrality  was  made  by 
Great  Hritain  in  1877  : — 

VICTORIA  Jt. 

Whbrras  We  arc  happily  at  Peace  with  all  Sovereigns,  Powers,  and 
States: 

And  whereas,  notwithstanding  Oui  utmost  Exerdons  lo  prescrre 
''eace  between  all  Sovereign  Powers  and  States,  a  State  of  War  un 
happily  exists  between  His  Majesty  the  Emperor  of  All  the  Rutsias 
and  His  Majesty  the  Emperor  of  the  Oltomans^  and  bctwfxn  their 
Tcspcctivc  Subjects  and  others  inhabiting  within  their  Countries,  Ter- 
ritories or  Dominions  : 

And  whereas  We  tire  on  Terms  of  Friendship  and  amicable 
lUcrcourse  with  each  of  these  Sovereigns,  and  with  their  several 
Subjects  and  uihern  inhabiting  within  dicir  Countnes,  Territories,  or 
Dominiotis  : 

And  whereas  great  Numbers  of  Our  loyal  Sabject*  reside  and 
OTT>'  on  Commerce,  and  possess  Property  and  E.ttablLshmentS(  and 
enjoy  various  Rights  and  Privileges,  within  the  Dominion*  of  each  of 
ibe  albresax)  Sovereigns,  protected  Vty  the  Faith  of  Treaties  between 
Us  and  each  of  the  aforesaid  Sovereigns  : 

And  whereas  We,  being  desirous  of  prcscrring  to  Our  Subjects  the 
of  Peace  which  they  now  happily  enjoy,  are  &rmly  purposed 
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and  determined  to  maintain  a  stricl  and  impartial  Ncotrafity  ia  te 
iitid  State  of  W,ii  unlmppily  existing  bctvccn  the  aToccskld  So«t- 
itigns  : 

We.  therefore,  have  thought  fit,  by  and  with  the  Advice  of  Obi 
Privy  Council,  to  issue  this  Our  Ro)*al  Procbmstion  : 

And  We  do  hereby  strictly  cliaigc  and  (.■oinmand  flU  Oorhnni 
Subjects  lo  govern  themselves  acrorrfingly,  and  to  obicrwaitnd 
Neiilnliiy  in  and  during  ihe  albreiaid  War,  and  to  abeiain  from  n> 
l.itinK  or  cOTitmvening  eilher  ihe  I-aws  and  Stitutes  of  the  Realm  a 
this  Hchaif,  or  the  Law  of  Nations  in  relation  thereto,  as  thcf  wdl 
answer  to  the  contrary  at  their  Peril  ; 

And  whereas  in  and  by  a  certain  Stitnte  made  and  posted  ia  B 
Session  of  Parliament  holdcn  in  the  33rd  and  34th  Year  of  Or 
Reign,  intituled  'An  Att  lo  reRiilatc  the  Conduct  of  HcrMajeaf* 
Subjects  during  the  Existence  of  Hostilities  between  Foreign  Soio 
with  which  Her  Majesty  is  at  Peace,'  it  i%  amongst  other  ifaio^ 
declared  and  enacted  a^  follows  :~  [Quoting  sections  4,  5,  6,  7, 1^  % 
10,  ti.  and  12  at  length.] 

And  whereas  by  the  said  Act  it  is  further  pro>-ide«l  thai  S>t* 
built,  commissioned,  etiuipped,  or  tlcspatchcU  in  contn*  eivtion  uf  ot 
said  Act,  may  be  condcuincd  and  forfeited  b^  Judnioent  of  theCJoB 
of  Admiralty  ;  and  that  if  the  .Secretary  of  State  or  Qttef  F  "  " 
Authority  is  satisfied  that  there  is  a  leasonablc  and  proluli 
for  believing  that  a  Ship  within  Our  Dominions  has  be«m  yt  1*  ir^ 
built,  commissioned,  01  eqwii'ped,  contrary  to  the  said  Act,  ao"l  • 
about  to  be  taken  beyond  tlic  1  Jmiis  of  such  nominions,  ot  itaa  » 
Ship  is  about  to  be  deiiiJiaichcd  contr;try  to  the  Act,  such  Searoiyi' 
Sute,  or  Chief  Executive  Authority,  shall  havePowtr  to  israea**' 
rant  authorising  the  Sciiurc  and  Search  of  such  Ship  wl 
Detention  until  she  has  been  cither  conclcmncd  or  released  by 
Cess  of  Law  :  .;\nd  whereas  certain  Powers  of  Seizure  and 
arc  conferred  by  the  said  Act  on  certain  Local  Authoritie*; 

Now,  in  order  that  none  of  (hir  Subjects  n»ay  unw-Mnlv  tdSs 
tbemsclves  liable  to  the  Penalties  imposed  by  the  said  ftu; 
hereby  strictly  command,  thai  no  Persion  or  Persons 
commit  any  Act,  Matter,  or  Thing  whatsoever  contrary 
visions  of  the  said  Statute,  upon  Pain  of  the  several 
said  Statute  impoKcd,  and  of  Otir  high  Displeasure. 

And  We  do  hereby  further  warn  and  admonish   all  *^  -  '~ 
Subjects,  and  all  Persons  whatsoever  enlitlcd  to  Our  Pi. 
observe  towards  each  of  the  aforesaid  Sovereigns,  their  Sm 
'Icrritorics,  and  towards  all  Belligerents  wliatiocvcr,  with  »      ■- 
are  at  Peace,  the  Duties  of  Ncunalitj-  ;  and  to  respect,  in  jIi 
each  of  them,  the  Exercise  of  those  Ueliigereot  R'^^ls  whith  Wc 
Our  Royal  Predecessors  have  always  clainurd  to  exercise. 

And  We  hereby  further  warn  ail  Our  loving  Subjects,  and  aQ  I^ 
sons  whatsoever  entitled  to  Our  Protection,  that  if  any  of  then 

S resume,  in  contempt  of  this  Our   Royal  Proclamation,  and   ofO 
igh  Diapleosurc,  to  do  any  Acts  in  derogation  of  their  Dury  1 
jecls  of  a  Neutral  Sovereign  m  a  War  lietwecn  other  SciwnEi§nh 
m  violation  or  contravention  of  the  Law  at  Nations  m  that  "^ 
w  more  especially  by  breaking  or  endeavounng  to  break,  nif 


d  ftu; 

s  wh.:'  I 

rary  1 


ly  and  actually  established  by  or  on  bcKilf  of  either  of  tlic 
«aul  Sovereigns,  or  by  earning  Officers.  Soldiers,  Despatches,  Arms, 
Ammunilion,  Military  Stores  or  Materials,  or  any  Anide  or  Articles 
conaidcrcil  and  deemed  to  be  CuntrabuniJ  of  Wiir  according  tu  thc 
Lavr  or  Modern  Usages  of  Natioiw,  for  the  Use  or  Service  of  cither  of 
the  said  Sovereigns,  that  all  pertons  so  offenditig,  togeiher  witli  tlieir 
Ships  and  (ri>od3,  will  rightfully  incur  and  be  justly  liiible  to  hostile 
Capture,  and  to  the  Penalties  dcnotinced  by  the  Law  of  Nations  in 
that  KchalC 

And  We  do  hereby  give  Notice  tHat  kU  Our  Subjects  and  Persons 
entitled  to  Onr  Protection  who  may  miKonduct  themselves  in  the 
Pnemiwa  will  do  so  at  their  Peril,  and  of  their  own  Wnjrg ;  and  that 
they  win  in  nowise  obtain  any  Protection  from  Us  against  such  Cap- 
ture, or  siich  Penalties  as  aforesaid,  but  will,  on  the  contrary,  incur 
Out  high  Displeasure  by  such  Misconduct. 

Given  at  Our  Court  at  Wuuisor,  this  Thirtieth  Day  of  April,  in 
the  year  of  Our  Lord  One  thousand  eight  hundred  and 
lei-enty-sevcn  in  the  Fortieth  Year  of  Oui  Reign. 

GOD    SAVE  THE   QUEEN. 


On  the  same  date,  the  following  letter  was  addressed  by 
the  E.-»rl  of  Derby  to  the  Trcasurj-,  the  Home  Office,  the 
Colonial  Office,  the  War  Office,  the  Admiralty,  and  the  India 
Office  :~ 

Fereigri  Office, 

Jtpril  lo,  1877. 

HER  Majesty  being  fully  deieniiined  to  observe  the  dftlies  of 

Iratily  during  the  existing  slate  of  war  t>eiween  ihc  Kniperor  of 
all  the  Rii!»i3s  and  the  Emperor  of  the  Ottomans,  .ind  being  mor«. 
over  resolved  to  ptevcnl,  as  far  as  possible,  the  use  of  Her  M;ije3t>'» 
harbours,  ports,  and  coasts,  and  the  waters  within  Her  Majesty's  terri- 
torial jurisdiction,  in  aid  of  the  warlike  purposes  of  either  belligerent, 
has  commanded  me  to  communicate  to  you,  for  your  piidanre,  the 
following  nik-.s,  which  arc  to  t>c  treated  and  enforced  as  Her  Majesty's 
orders  and  directions: — 

Her  Majesty  is  pleased  funher  to  command  that  these  rules  shall 
be  put  in  foKe  in  the  United  Kingdom,  the  Isle  of  Man,  and  the 
Channel  Islands,  o»  and  after  the  5th  of  May  instant,  and  in  Her 
Majesty's  territories  and  possessions  beyond  the  seas,  six  days  after 
the  day  when  the  Governor,  or  other  chief  authority  of  each  of  such 
territories  or  pojsessions  respectively,  shall  have  notified  and  pub- 
lislied  the  same  :  stating  in  such  Nuttfication  that  the  said  rules  are 
to  be  obeyed  by  all  peiaoos  within  tlie  same  tenitnries  and  pos- 
sess lorn. 

I.  During  the  continuance  of  the  present  state  of  war,  all  ships  of 
of  cither  Ijclligcrcnt  arc  prohibited  from  making  use  of  any  pan 
roadstead  in  the  United  Kingdom,  the  Isle  of  Man.  or  the  Chan- 
nel Islands,  or  in  any  of  Her  Majesty's  Colonies  or  foreign  possessions 
or  dependencies,  or  of  any  waters  subject  to  the  tcnitoriaJ  jttris- 
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diction  of  the  British  Crown,  as  a  station,  w  place  of  resort,  fa  taif 
warlike  purpose,  or  for  the  purpose  of  obtaining  any  Etolitio  ct 
warlike  equipment ;  ajid  no  ship  of  war  of  either  belligereu  ihalt 
hcTcaf(t:T  be  permitted  to  sail  out  of  or  leave  any  port*  nttdstad,  V 
waters  subject  to  British  jiiriadictioD,  from  which  any  vcasd  of  die 
other  belligerent  (whether  the  siune  shall  be  a  ship  of  »'ar  or  a  ma 
chnnt  ship)  shall  have  previously  departed,  until  after  the  expntidB 
uf,  iit  least,  twenty-four  hours  from  th«  departure  of  such  Ust-(iK&- 
tioncJ  virssel  beyond  the  territorial  jiirisdictioD  of  Her  MajeMj. 

3.  If  any  ship  of  war  of  cither  belligerent  shall,  after  (be  tune 
when  this  Order  shall  be  first  notified  and  put  in  force  in  ihe  tlnitod 
Kinifdom,  the  hie  of  Man,  and  the  Channel  Islands,  and  in  t^ 
scvcnU  Colonics  and  foreign  possessions  and  depcndcDCtes  of  Ho 
Majesty  respectively,  enter  any  port,  icadEtead,  or  waters  beltmjiRg  to 
Her  Ma.)csty,  cither  in  the  United  Kingdom,  the  Iide  of  Man,  or  ite 
Channel  lslandi>,  or  in  any  of  Her  Maji-sty's  Colonics  oi  forap 
possessions  or  dependencies,  smch  vessel  shall  be  required  to  defwi 
ajid  to  put  to  sea  within  twenty-four  hours  after  her  cmranee  am 
such  port,  roadstead,  or  waters,  except  in  case  of  stress  of  weather,<r 
of  her  rc<.|uiring  provisions  or  things  necessary  for  the  tiutrsiucatr  tl 
her  crew,  or  repairs;  in  ettherof  which  cases  the  auUioriticsof  ihcpw 
or  of  the  nearest  poit  (as  the  case  may  be),  shall  require  her  to  [ul  to 
sea  as  soon  as  possible  after  the  expiration  of  such  period  of  nwKf 
four  hours,  without  pcrniitiing  her  to  take  in  supplies  beyond  wbt 
may  he  necessary  for  her  immediate  use  ;  and  no  such  vnscl  »iik 
may  have  been  allowed  to  remain  within  British  watere  fwihc  pwMM 
of  repair  shall  continue  in  any  sui;h  poit,  roadstead,  or  watcililbrt 
longer  period  llian  twenty-four  hours  after  her  necessary  rcptin 
kive  been  completed.  Provided,  nevertheless,  that  in  all  cai 
which  there  shall  be  any  vessel  (whether  diips  of  war  0»  ncfclM 
ships)  of  the  said  belligerent  parties  in  the  s^mc  port,  roadstead  4 
waters  within  the  territorial  jurisdiction  of  Her  Majesty,  tboedui 
be  an  interval  of  not  less  than  twenty-four  hours  between  the  dtoa- 
ture  therefrom  of  any  such  vessel  (whether  a  ship  of  war  or  nKiaw 
a!iip>  of  the  one  belligerent,  and  the  subsequent  departure  iberrfaa 
of  any  ship  of  war  of  the  other  belligerent ;  and  the  tune  henfe 
limited  for  the  depanure  of  !;uch  ships  of  war  respectiirelf 
always,  in  case  of  necessity,  be  extended  so  far  as  tnay  be  li 
for  giving  cfTcct  to  this  proviM>,  but  no  funher  or  otfaerwi«i 

j.  Noshipof  war  of  eiiher  belligerent  sltall  hereafter  be  penaiD^ 
while  in  any  port,  roadstead,  or  waters  subject  to  the  territorial  ji  ~ 
diction  of  Her  Majesty,  to  take  in  any  supplies,  except  pro^uwos 
such  other  things  as  may  be  requisite  for  the  subsistence  of  ha  fi 
and  except  so  much  coal  only  as  may  be  sulhcient  to  carry  M 
vessel  to  the  nearest  port  uf  her  own  country,  or  to  sotne  OM 
destination,  and  no  coal  sh.ill  again  be  supplied  to  aoy  sutJi  abtf 
war  in  the  same  or  any  other  port,  roadstead,  or  waien  subject  Mtk 
territorial  juribdiaion  of  Her  Majesty,  without  special  pcmMK 
until  after  the  expiration  of  three  months  from  the  titnc  whe> 
coal  may  have  been  lost  supplied  to  her  within  Brittsh 
aforesaid. 

4.  Armed  ships  of  either  party  are  interdicted  Grom  canying 
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taade  by  them  into  the  potts,  haiboiirs,  roadsteads,  or  waters  of  the 
United  Kingdom,  the  Isle  of  Man,  the  ChAnnel  IsUnds,  tir  siiy  uf 
Her  Majesiy^s  Colonies  or  possessions  nbrood. 

1  have,  &c.,  (Signed)      Derby. 


Na  II. 


THE  INTERNATIONAL  COURTS  OF  EGYPT. 

Besides  the  native  tribunals,  there  are  in  Egypt  sixteen  or  seven- 
teen consu late V having  rights  of  jurisdiction  over  the  subjects  of  the 
nations  ihey  rcprewnl. 

Consequently,  in  this  state  of  things,  the  universal  lule  followed 
with  tegaid  to  competence  in  civil  and  commercial  mattets,  was  th&t 
the  defendant  was  necessanly  1>roug)it  bcrforc  his  own  tribunal  ;  that 
It  lo  «iy,  the  native  before  the  local  tribunal,  and  the  lorcigner  before 
the  iribtinal  of  his  consulate.  It  was  the  absolute  apjilicttion  of  the 
role  orffr  sfjuUur  f<rrum  ret.  It  was  also  tlic  custom  that  each 
tribunal  should  api^ly  a  difTcrent  legislation, and  sliould  judge  accord- 
tng  to  its  special  [irocedure. 

A  first  conswiucnce  of  this  mode  of  proceeding  was,  thai  at  the 
moment  panics  entered  into  a  cnntract,  they  could  not  know  under 
what  jurisciicljon  they  would  have  to  plead,  nor  according  to  what 
rules  of  law  and  procedure  they  would  be  judged,  if  they  were  obliged, 
afterwards,  to  cause  the  value  and  bearing  of  their  contract  to  be 
ascertained  by  law. 

The  interest  of  each  contracting  pony,  therefore,  during  the 
execution  of  the  bargain,  was  necessarily  to  endeavour,  in  the  pros- 
pect of  a  lawsuit,  to  get  possession  of  the  object  in  litigation,  and  to 
retain  the  sums  he  might  have  to  pay,  in  order  to  he  sure,  as 
defendant,  of  being  judged  at  his  own  consulate,  before  judges  and  a 
pablic  whom  he  knew,  and  who  knew  him.  and  according  to  his  own 
laws.  In  a  second  place,  when  a  plaintiiT  had  before  him  several 
adversaries  of  different  nationalities,  he  was  obliged  to  enter  into  as 
many  suits  as  there  were  defendants  in  the  cause.  It  often  resulted 
fram  this  that  there  were  as  many  contradictory  judgments.  The 
niles  of  equity  arc,  doubtless,  cver>where  the  same,  and  the  principles 
of  law  which  govern  European  legislations  greatly  resemble  ciich 
other.  It  is,  however,  no  less  true  that  each  of  llie  tribuiiiiK  called 
upon  to  decide  a  certain  case,  might  not  coDSJder  the  ^t  and  the  law 
in  the  same  manner. 

A  difficulty  of  the  same  nature  was  met  with  in  matters  wliere 
Ifaere  was  occasion  for  action  on  a  guarantee,  for  the  defendant  could 
BOl  sue  the  person  who  guaranteed,  when  he  was  ttot  ol*  the  same 
oationality  as  himself. 

In  most  cases,  also,  the  tribunal  could  not  take  cognisance  of 
cross  claims,  unless  sometimes  by  way  of  compensation. 
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A  veT>-  grave  inconvenienrc  furtlier  resulted  in  the  a(q>esl  ln» 
consular  ht^rtences  not  being  tried  in  K^^ypi. 

The-  plaintitf  who  hnd  gained  hU  cause,  in  the  first  instsace,  «ai 
comiicllc'd  ^t  the  call  uf  liis  iLdvcr&ary,  to  plead  his  caii3C  ilmwl,  a 
a  couniry  where  he  knew  no  one,  wHete  it  was  diflkuU  lo  ddinid 
himself,  which  often  aniuunced,  in  fact,  to  a  real  denial  of  juoioe. 

As  regarded  criminfll  matters,  the  action  of  the  ligyptian  t'lOvtn- 
mt:iil  was  null  in  matters  of  police  ;  infractions  grave  or  light  wot 
committed  by  forcif^ncrs,  hut  the  Covcrameni,  while  rcsponsbk  far 
th(!  public  peace,  hud  no  means  of  relieving  itself  of  its  resfmRi?  ^iSn 
its  police  were  disarmed,  thai  is  rathcr.the  police  of  thi 
consulates,  and,  ncvin-ihclciiti.  Its  rciponsiliility  still  iciiuint<i.  :  — 
i.  crime  was  cammittcd,  the  police  nad  To  aak  for  authorky  to  ORS 
the  foreign  culi)r!t,  unless  he  were  cauyht  in  the  fact.  WhratiK 
culprit  was  ancstcd,  the  investigation  was  made  by  the  cottsal,  nl 
the  accused  sent  far  away  from  the  country  which  las  been  troobU 
hy  hi.s  crime  ;  proved  criminals  were  often  known  to  ^  aboatf 
liberty  in  the  sight  and  to  the  knowledge  of  everyone  :  thix  state  of 
things  was  discouraging  to  the  admi:iistmtioi^  dangerous  to  all,  ud 
ttie  natives  were  convinced  that,  when  a  foteigQer  wa.s  seal  back  M 
his  coiiniry  to  be  tried,  it  was  lor  the  pnrpose  of  withdntwing 
from  punti^hment.  Moreover,  the  European  colony  itself  wu  alimrf 
at  the  istate  of  tiling. 

An  International  Commission,  rci)TC3enled  by  ^ypt,  Aoitm 
Hiingarj',  the  Nonh  German  Confederation,  the  United  StiD^ 
France,  Great  Britain,  Italy,  and  Kus'iia  having  assembled  at  CiiN 
on  the  aSth  October,  1869,  certain  rdotm*  pro[»09ed  by  the  Kgyvox 
Govcmmcnc  in  the  administration  of  justice  were  cxainioetL  Oi 
the  loth  November,  1874,  ceruin  jiidici:d  reforms  were  agreed  ( 
between  the  Khedive  and  the  French  ODvemmeot,  and  ofi  thec 
May,  1875,  a  similar  agreement  was  entered  into  between  ibe  Kk 
dive  and  Germany.  On  the  31st  July,  1875,  it  was  agreed  bctwf 
the  British  and  Kgyptian  Govemmeni^  lliat  all  or  any  of  th-  -■- 
tions  and  reservations  contained  in  the  conventions  relator  . 
cial  reforms  concluded  between  the  E©'ptian.  and  the  I'l  . 
Germ.in  Governments,  and  any  other  arrangements  which  lit  i  , 
ian  Government  inight  have  already  made,  or  might  thcre.i;t.-t  n 
with  any  foreign  power  on  that  subject,  should  be  iramcdui:w:i 
unconditionally  extended  by  the  F.gyptian  Oovcmnwni  to  Hec 
Britain,  and  to  liritish  subjects,  should  the  liritisti  GovcnuneM 
aJiy  time  express  a  wish  to  that  effect. 

The  Reformed  Tribunals  were  inaugurated  by  order  of  the  K^cd 
on  the  2Sih  June,  1871;,  with  i^owcr  to  enicn:un  a  tailed  pmeaA 
between  natives  and  foreigners.  For  the  use  of  these  trit]utial&, 
Egyptian  eodes  were  drawn  up,  consi.'^ling  of  a  Civil  Code,  a  C« 
01  Commerce,  a  Code  of  Marine  Commerce,  a  Code  of  Cird 
Commercial  Procedure,  a  I'cnal  Code,  and  a  Code  of  the  C 
I'roccss  {Instmeiioa):  tlicy  were  ordeml  to  come  into  fbrc«  on 
ist  January,  1876. 

The  constitution  of  these  triboi 
is  a.s  follows  : — There  are  three  tribunal!  of  first  instance  at  Ak 
andria,  Cairo,  and  Zagaag.     Each  tribunal  Is  composed  of 


Inferior  judges  (fitga).  four  being  toreignen,  and  three  natives.  The 
judKHicnis  arc  deliverer!  by  five  of  these  judges,  of  vrhoiii  ilirec  must 
be  Inreigners  and  two  he  natives.  One  of  the  foreigners  prcfiides 
with  the  ride  of  Vke- President,  and  it  eliosen  by  tlie  decided  toajo- 
rity  of  the  foreign  and  iiiitivc  inenibcnt  of  the  tiibunAl. 

In  commcKiiil  niaiter»  tlit;  trilmiul  ajtsociatcs  to  itself  two  mcr* 
cbanlH,  one  foreigner  and  one  n;iiive ;  they  liave  the  right  of  delibera- 
tion, and  are  chosen  by  election. 

There  is  at  AlcxandrU,  a  Ktipcrior  tribunal,  or  Ceuti  of  Apptai, 
CORiiKised  of  eleven  superior  judges  [magistrats),  four  being  natives 
and  seven  being  fomgners.  One  of  thew  foreign  judges  presides, 
tittder  (he  title  of  Vice-President,  and  is  chosen  in  the  same  manner 
an  the  vice-presidents  of  the  lower  tribunals.  The  decrees  of  the 
Court  of  Appeal  are  made  by  eight  of  the  superior  judges,  of  whom 
five  must  bo  foreigners  and  three  be  lutives. 

Both  at  the  Court  of  Appeal,  and  at  each  tribunal,  there  are  sworn 
interpreters  chosen  by  the  GovemmeoL 

These  tribunals  alone  take  cognisance  of  all  disputes  In  civil  and 
commercial  matters^  between  natives  and  foreignem,  and  between 
IbteigiKrs  of  different  natlunalily,  not  affecting  the  personal  status — 
(<»  dehors  du  sfatut  pfrsonnd).  They  are  to  take  cognisance  also  of 
all  real  actions  {oitwnf  rUlUi  immobUiir(s\  between  all  persons,  even 
belonging  to  the  «imc  nationality.  The  Government,  the  Adminisira- 
tionf,  the  Dairns  (the  adtninistiation  of  the  pcrsoiwd  estate)  of  His 
H>i:hiiL-3%  the  Khedive,  and  of  the  members  of  his  family, are  justici- 
able ill  these  tribunals,  in  process  wilh  foreigners.  These  tribunals, 
without  being  able  to  adjudicate  upon  property  of  the  public  domain 
(domaine  puiHi),  or  to  interfere  with  or  to  ancst  the  cxccviiion  of  an 
ad  mini  illative  measure,  may  adjudicate,  in  c-l^s  provided  by  the 
Civil  Code,  in  any  aliempi  directed  against  a  right  acijuired  by  a 
Ibreigner  by  an  act  of  administration. 

Demands  of  foreigners  iigiiiu'^t  a  religious  (/tVajrl  c&lablishmcnt, 
daiming  the  real  proiwrty  possewed  by  such  an  cstablislimcnt,  are  not 
In  be  Rubmitied  to  these  tribun-ils  ;  but  these  tribunals  niay  determine 
on  the  intended  demand,  on  the  question  of  legal  possession,  without 
reference  to  whom  may  be  the  plaintiiTor  defeiHlanc.  The  fact  alone 
of  the  existence  of  a  hypothi^ue  (mortgage)  in  favour  of  a  foreigner 
Oft  real  property,  without  reference  to  tlie/<w*wr«/r  and  to  the/n)- 
friftairt,  rendcni  these  tribunals  competent  to  determine  on  the 
validity  of  the  hypothi^ue  anA.  on  all  its  consequences,  up  to  and  in- 
cluding the  forced  sale  of  the  realtj',  as  well  as  tlie  distribution  of  the 
proceeds. 

.All  proceedings  arc  conducted  In  the  language  of  the  country, 
Italian  and  French. 

The  execution  of  the  judgments  ukes  place  apart  from  all  ad- 
ministrative consular  action  or  otherwise,  and  is  on  the  order  of  the 
tribunal.  It  is  curried  out  by  the  oflkers  of  the  tribunal,  with  the 
ossisiaiice  of  the  local  antliontics,  sltould  the  same  be  ncccssai)-,  but 
always  ajurt  from  all  administrative  interference.  The  officer  charged 
with  the  execution  is  obliged  to  warn  the  consulate  involved  of  the  day 
and  hour  of  the  execution,  under  pain  of  nullity  and  of  damages  against 
himself.    'J'he  consul  so  waincU  has  the  means  of  being  present  at 


the  execution,  but  in  case  of  his  absence,  the  matter  U  procwdefl  *id. 
notwiihstanding.  In  case  of  silence,  insufficiency,  oi  olKMiuniy  of  Uw, 
in  the  Codes  above  mcntiortcil,  the  judges  niajr  ado[>t  the  priacifiii 
of  natural  law  and  of  the  niles  of  equity. 

Ill  Criminal  matters,  in  the  case  of  foreigners,  tlie  judge  of  nfafr 
lions  {(liniravejitwni)  is  one  of  the  forciKii  mcmt>crs  of  the  tribMuL 

The  Council  Room  {(hatnbrf  tie  a>nsrU),  both  in  matters  of  oSsKS 
(dMit>-)AnA  in  matters  of  crimes,  is  com[K>sed  of  three  Judifes,  of  «boa 
one  [tiu»t  be  a.  foicij^er  and  two  be  natives,  and  of  fourloreigo 
sots.  The  Police  Court  {tribunal  (orrfiiiifHtuh  is  coin|)0»cd  in  lite 
manner.  The  Assize  Court  is  composed  of  three  CounciHon^  im 
native  and  two  foreigners  ;  the  twelve  jurymen  are  forei^erL  lU 
the  assessors  and  jury  may  at  the  demand  of  the  accused  be  cf 
nationality. 

llie  coasnl  of  Che  accused  ni'jst  without  deliy  be  ^^-ued  of  d 
pTOECCiitions  for  crimes  or  ofrence.1  directed  agiinxt  the  bttet^  Tie 
cxamirmtion  and  the  trial  are  to  be  in  the  judicial  language  whkV  Ik 
accused  knows. 

Except  in  the  case  of  a  llagrant  olTence,  or  of  a  call  from  witkioa 
house,  no  hoase  of  a  foreigner  may  be  entered  during  the  n^^tafl 
in  the  presence  of  the  cunaut  or  his  delegate,  unless  the  caBiril 
authorised  it  to  he  entered  in  liis  absence. 

If  the  consul  claims  thai  a  matter  in  prosecution  appetniM 
his  jurisdiction  and  that  it  ought  to  be  submitted  to  his  tnbuml,  A 
c|ucs.liQn,  if  contested  by  the   Egyptian  Government.  15  to  be 
to  the  arbitration  of  a  council  composed  of  two  councillon  or 
chosen  by  the  president  of  the  court,  and  of  tH-o  consuls, 
the  consul  of  the  accused. 

Excellent  as  the  Code 
in  theory,  its  pniclical  working  is  delicient.  Tlitn  it  is  to  be 
served  that,  although  provi^tion  is  made  for  rendering  ibe  EffpM 
Government  amenable  to  the  tribunals,  the  Code  omits  to  stHc 
property  of  the  Gtivcmmcnt  can  be  sequestered,  for  the  nofpatc 
satisfying  unexecutL-d  Judgments  against  itself.  Acconliag  to  I 
genera)  principles  of  law,  State  property  devoted  to  a  public  atrn^ 
oi  to  public  utility  gcneiulty,  ts  not  subject  to  scfjucstiatioa.  T' 
rule  is  based  on  public  utilit)',  and  arbes  from  the  nccodlf 
the  sepaiiiiion  of  the  judicial  and  administrative  function^  as  i 
as  from  the  principle  that  the  public  good  must  prevail  o*tf  iJi 
private  interest  'I'hc  new  tribunals,  thcrcloTc,  for  more  than  a  ys. 
nave  seen  their  authority  defied,  through  the  tcfuni  of  Uie  Goni» 
ment  to  permit  judicial  sentences  against  itwlf  to  be  exectnni  t» 
deed  Judge  HaaJtman  closed  his  court  in  despair.  3a  caiiy  a 
end  of  the  year  1S76.  The  Litest  case,  thai  of  Ktiltr  v.  tieJucftm 
Govtmmtnly  is  one  of  great  ini|X)nance  ;  the  plaintiff  haviiw 
lished  his  claim  before  one  of  the  tribunals,  to  be  paid  all 
salary  due  to  him  as  an  olBccr  of  the  Government,  pre 
place  a  sequester  on  the  funds  of  the  Stale  lying  in  the 
treasury.  The  Government  appealed  against  the  ^-alidity 
seizure,  and  on  the  7lh  Febriury,  i8;8,  the  Court  of  Appeal 
the  appeal,  on  the  ground  tlut  Sutc  property  could  not  be 
tratcd,  and  diat,  ho«-crer  deplorable  might  be  the  cottsequcKCi 
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Ilppt liich  must  resoit  to  rrsl'dz  rcciit^  t-.tz  :x  -iti-.-  -."ici- 
MOE  ot  the  rules  laid  iuwn  ^  \z,t  'l.-'-.z^  ~i:;-.;'.  v.  .'.'■.■;■.> 
■dd  Dot  inttifere  with  ouminiiirLiijvc  ~^i>:.::rt,  "."  ■■  ;;vi:^^  jji- 
dc tker fliicrly  iudiciai  nmcTJcrii.  -iitt  ■it;'>  ■_  ■.>■■,;  j--.  .^t-ni- 
■aitoueciitt  in  iisip^nitrnc  "owzini   n   rv^z'-rn- 

Botdiis  position  oi'  :fae  Ojutte  rr*- i  i-*^  </  -n-.v  ii-.-;;::.  :■.• .  .iriu 
■BDch  2^19  their  utiliri-.  Tiit  Jit  J.'Utt  j:  i:>-.i^i:  ■.:>■.' .ii,ni  iM-t 
Ind  to  fallow  the  judgment  Ji  '^i±  .::^:c  t.:::  .tic.   -uti^w-n^  ticnv/- 


'Tfe  Court  of  Aopeii  has  itmj:  iKniiniit-i  t-'iii  it  ':^;vi'.i;j 
^wmnert  the  exeoitioii  if  :atf  jeaiKTi'.-ss  _"'",-:;  ;^':  r;M  i.  ii-j  m^  'wi 
loonthspast  pointed  out  -hai  i  _■T-^;s  sr'-un;  :ir'!*,  t  -'t-  .-..•it.-i'i- 
•^  arailin^  itself  of  ihe  !iniii5  :=t!i.«^i  t  .ntf  ■■■■.vkj.-.  n  "k- 
^ftalTreaty  and  the  :.;enenii  ^rnccies  ;i  ^»  ■»  '.'ic  ;'-«.-*-;yv>i';t-jii;i* 
rflhtproperpp'  of  the  stare,  ishciud  periist  3  j-'.ic;.-:^  -■ii;  .■.■i:.-i:v;jttii.i7> 
■flO  advene  judgments. 

'TTie  Couit  is  of  opinion  that  -^e  sir^jiL-n  s  V'/l  -.-J'^  J.t'"j;ait'i* 
ktbedignity  of  the  t.,^"pnr^  •'fC^'^rrrrvrz.  be;  '.hj;  ■;  w  "  u'w  irn-- 
^aUy coiDpromix  the  judiciai  reiorra  ■-  z^yyt  ■:    ".    >  j'ii-'iiivvl  ti»  lvii- 

'Tle  Court  mainEains.  as  a  mat:er  of^pfj;  \:r;.vr':\ .  'hi*  n  i-  rM.-*f\ 
*TtD  assure  to  the  treditors  rf  the  ijovrrrmen;  j  prviwi" '<i  .ix  ((un 
iHeasthat  which  the  Couru  accord  to  all  partic!>  iii  ihtrir  k->;.il  ti-UtKoiv 
tib  each  other. 

'Tlw  Court  begs  its  President  tn  tmnsmit  tins  iIitiIliijIiiiii  to  llit- 
Effptian  Government,  and  further  uuthon^rs  its  fiiit-ii;ii  niviiilirii  In 
DMKiunicate  it  to  the  Powers,  in  the  hope  ih.tc  thru  mU'iti-tiiiiMi  will 
hid  to  a  prompt  and  satisfaaot]-  settlement.' 

I  copy  of  which  was  ordered  to  be  forwarded  tu  all  Xhv  (iKvi-in 
■tnu  that  had  signed  the  Judicial  Treaty. 
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TERRITORIAL  WATKK.S  Ol    liil.  liJO'Jj    ii 
hKl'll'.h. 

Th-tl-.r'.  '.'m.:.'.*.'.'''  ".'v.  ■.-,  -^.^  s-i'.  ..'.'■■'■'.r.".  m'  '.•■<•  i'Uiiui  \\ 
ie<;-.T-*.."  .'■'  '.■■•-  j.';:i..i,:,r.>".  '.■!  ':'.■  '.■vf.  .'.  :;ik  Ii-.mi.wm.  v.iict.- 
'  tr  r-Tr  :■;"'.  '.'.i.i't  •:;!;i*jMi.l'>  »•  i^'..  ".(.i.t' ■:'.!■ .»  \:  ',iii  '.v.mi  '..i»i  »i 
B'fn'''.  ■.f.  ^.  i.iit  l".  ;i'.(si>;lr  i  ,0.!  vu  '.ti'  .iir.y '.-•."■  ,''ii<  nhiaiii-.ljtii 
■^",  :i*.  tjiit    i".    Mil    ii:.':ii'.iMi    I'll!    ii\i'    V'«i;'    'nm;     i-,ti  ■    u"  1:.): 

1^.  >.''.i  I'M    II-   '.•.•:i;i'.-T   \i    ;ii.i     ir.     '.".HILi'-'n:' s>    lt.i(    i-'.r.-  .■[ipci      L-J' 

;  *.;*";ii^i:"i.ii    '.'''T  III"    I'l'-'.ti'.i'.iii    fill":',   n    tiui    uOi'  if"  >mji<   o    I^m. 
*  =.-■;'   v'lir.'l    111'.'.'-  u'   i-.'.i:    3Ii'.lwiii>(i<.(     'm     iniiii.      il'    tu'     J.J^fpfl'.. 
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they  would  be  witliout  a  proci»tJon,  bccause^tf  no  jt 
tlie  land  extended  lo  the  sea  surrounding  the  s«a1><n 
all  p.irts  of  ihc  world  raiglii  come  to  the  jwrt  of  the  h 
ou.s  la  the  land  and  resort  to  practices  wliich  might 
serious  charictcr  to  people  on  shore.  So,  again,  in  il 
hostilities  carried  on  by  belligetents  outride  the  sliorc 
ncntfiil  PoHcr  to  ihc  greatest  Jangtr  It  might !«  a«! 
quesiion  «'.is  not  solved,  so  far,  al  all  evenus,  as  to  the 
to  which  unqucRlionabiy  the  territorial  jiin^iction  el 
rcgurd  Lo  the  low  water  mark  it  must  be  re iiteiti bored 
|.art8  of  the  coasts  where  there  were  considiTHblc  ini 
iii^hantj  lowwMier  maric,  and  also  there  were  in  tin;  kii 
lordships  knew,  many  place*  where  the  sea  came  so  cl 
ttnit  there  wasabsututcly  no  horijwntal  internal  bi-twce 
watiT  marks.  Il  had  been  ^uggeslvd,  or  might  he  su 
the  jurisdi'.tion  of  this  cwuntry  extended  over  the  p 
seas  imn^cdiately  adjoinin;;  the  shore,  inasmuch  as  the  i 
over  that  part  was  allowed  to  Ibrcij^  shi|M>,  it  vronld  be 
such  a  jurisdiction  as  against  them.  He  was  quite  wil 
the  right  of  passage  contended  for,  but  he  harl  imag 
to  be  conceded  on  this  footing  and  this  fooling  only— 
availed  themselves  of  the  right  of  passage  should  no 
selves  to  .iny  complaint  of  a  vioLition  of  the  rights  of  i 
the  right  of  pa'^.'Lige  was  conceded.  In  truth,  any  si 
would  ap)>1y  to  tlic  case  of  foreign  ships  eomiiij:  into  v 
What  made  it  necessary  for  him  to  bring  ibi^  matter  un( 
their  lordships  was  a  case  of  consider-! ble  initrrcst — thai 
between  the  'Kranronia'  and  the  'Strathclydc'  off  I 
a  number  of  persons  lost  their  lives.  [Elis  Lordship  h( 
history  of  the  fact>.]  He  would  endeavour  to  explain 
stood  to  be  the  mam  ground  uf  the  judgment  of  ihe 
Judges  in  the  'Kranconia '  case.     But  before  be  did  a 
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iBiay  think  fit  for  these  waters.     I  thinV  (hat 
_^^^  Kni  orniilions,  whidi  cons'itiitc  inicm.itional 

UvT^nTafmroprUletl  Aese  w-iiicrs  to  ihe  attjiicen:  Statt  to  ilciil  with 
thctn  as  the  State  may  deem  expedient  for  in  own  mtcrcMH.  They  are, 
thcicforc.  in  the  I^ngiugc  of  diplomacy  and  of  international  law,  lermea 
by  a  convcnicni  niGtaphor  the  territorial  waters  of  Great  Britain,  and  the 
Kune  or  caui^iiknt  phrases  arc  used  in  some  of  our  statutes,  denoting'  that 
thH  belt  of  sea  is  under  the  c^clusi^'c  dominiun  of  the  Slate.  But  the 
dominion  is  the  dominion  of  I'arliainent,  not  the  dominion  of  the  commoa 
ta«r.  .  .  .  Therefore,  alihoujfh,  as  between  nation  and  nation  t))et>e 
waten  arc  Uniisli  territory,  as  being  under  the  excluuire  dominion  of 
Great  Britain,  injudicial  language  thc>-  arc  out  of  the  rcatni,  and  any 
CKerciic  of  criminal  jurisdiction  o^'er  a  foreign  ship  in  these  waters  must, 
in  my  Judgment,  t>c  authorised  by  an  Act  of  I'ailiainait' 

As  he  understood  these  words,  if  Sir  Robert  Lush  had  found  that  in 
■tfie  particular  place  Parliament  had  ^itcppcd  in  and  said  lliat  portion 
of  the  water  was  part  of  the  United  Kinsdom,  he  would  Ivive  been  of 
opinion  that  the  tiniwn  had  territorial  junsdiction  over  it,  and  the  ron- 
VKlion  oUj{ht  not  to  be  ■.(uoshed.  It  was  fortunate  for  tlic  pr^oncr  in 
ttic  '  F-'ranconia  '  rase,  though  not  fantinatc  for  tlic  vindication  of  the 
law,  that  Nfr.  Justice  l,ush  was  inider  the  impression  iluii  that  had 
tiot  l>een  done  which  really  had  been  done.  It  appeared  that  in  an 
Act  of  1848  fur  tile  rt^uLition  of  Custoois  there  was  aprovisiati 
■uthonsing  the  Lords  of  the  Treasury  to  establish  pons  in  many 
places  where  port.«  were  required,  and  to  define  their  limits  Under 
that  provision  the  Lords  of  Ihe  Treasury  issued  a  warrant,  which  was 
inserted  in  the  Ltndeit  Gaxdte  of  the  3rd  of  March,  184S.  In  that 
wurant  were  these  paisgraplis  : — 

■That  the  limiis  of  (he  port  of  Dover  shall  commence  at  St  Mar- 
t's Bay  aforesaid,  and  continue  along  the  said  coa*i  of  Kent  10  Copt 
It  in  the  said  county.  That  the  limits  of  the  port  of  Folkeitone  shaU 
nee  at  Copt  Point  aforesaid,  and  continue  along  the  coast  to  Dun- 
5,  in  Ihe  said  county.' 
'And  wc,  \ha  Kiid  Commissioners  of  Her  Majesty's  Treasury,  do 
decLire  that  the  limits  seaward  of  the  said  ports  shall  extend  to  a 
ince  of  three  miles  from  low-water  mark  out  lo  sea,  and  that  the  liiniis 
ef  such  ports  shall  include  all  islands,  bays,  harbours,  rivers,  and  crcelui 
within  tne  same  respecdvely.' 

So  that  under  Parliamcntoty  powers  the  proper  authorities  had  de- 
clared long  iK-forc  the  '  Franconia '  case  that  the  limits  of  the  port  of 
Dover  extended  three  miles  out  lo  sea.  Wc  understood  the  *icw  of 
Ihe  majority  of  the  Judges  to  be  this,  that  there  was  one  jurisdiction 
by  land  ai>d  the  other  by  sea  ;  that  the  jurisdiction  by  land  was  one 
limited  by  the  limits  of  counties  taking  into  the  cotmiy  the  low-water 
mark  and  the  harbours  and  rivers  within  the  county  ;  and  ll»e  juris- 
^iiction  by  ?:ea,  the  old  jurisdiction  of  the  Lord  High  Admiral  now 
exercised  by  the  Central  Critniiul  Coun  ;  that  the  jurbdiction  of  the 
Lord  High  Adminil  extended  to  the  high  seas,  but  the  persons  over 
whom  it  was  exercLsed  must  be  British  subjects,  not  foreignen  ;  and 
that  the  Central  Criminal  Court  had  no  jurisdiction  over  the  pcrsooa 
of  foreigners  beyond  the  low-water  mark.  That  he  understood  to  be 
the  common  ground  on  wliich  the  majority  of  the  Judges  acted  in 
qoasfaing  the  conviction.    vVnd  taking  thai  as  the  rai^  dtddmdi  oi 
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the  Judges  m  a  decision  which  he  accepted,  it  would  at  fim 
appear  that  there  was  nothing  more  for  him  to  do  than  to  uk  die 
favourable  consideration  of  their  lordships  for  a  Bill  to  UBeni  lie 
lau- ;  hilt  there  fell  some  observations  from  Sir  Robert  PbiUiaMfC;  Oe 
Lrord  Chief  Baion,  and  the  Lord  Chief  Justirc,  n-bosc  judpncnins 
the  Dio3t  elaboraic,  mid  might  be  r^;arded  as  the  Icadmg  jo^gBcai 
of  the  majority,  and  whicli  contained  a  princi|)1c  that  seemed  tn  rial- 
lenge  the  right  of  Parliament  to  k^slate  on  this  subject.  £kpraMB 
of  the  Lord  Chief  Justice  would  certAialy  seem  to  imply  that  tnanU 
not  legislate  with  respect  to  the  high  seas  even  within  the  liaiii  rf 
the  bcU  or  zone  to  which  he  had  referred  without  the  cocicnt  at 
foreign  nations,  or  until  after  communimtion  with  foreign  natioBi 
That  was  a  very  serious  iiucsttOD.  If  the  judgramts  of  linae 
teamed  Judges  umotinted,  as  they  were  supposed  to  do,  to  a  nt»> 
position  of  that  kind,  of  course  Parliament  would  be  eiceedn|' 
Its  powers  if  it  entered  into  legislation  applying  to  that  bdiot 
with  the  view  of  making  forcii;ncts  amenable  to  our  law.  Buh 
would  ask  their  lordships  to  consider  whether  there  was  any  fornix 
lion  for  that  principle.  Hc  ventured  to  think  there  was  not,  aad  hi 
thought  it  would  be  a  very  serious  thing  if  there  were.  He  would  hi 
before  their  lord&hips  the  views  of  great  constitutions!  wrttcn  of  tkii 
Kingdom  and  of  the  United  States  on  this  question.  Then  >"■  ^"'^ 
add  the  views  of  international  jurists  on  the  Continent,  £1-  ] 

would  show  what  our  own  Judges  had  ruled  in  intcroalion^.  _«. 
and  liiLstly  hc  would  diiect  attention  to  what  their  lordships  tK^^*^)^ 
had  done  in  the  course  of  legislation.  [His  1x}Tdship  nere  (eten 
to  the  princiml  English,  American,  and  foreign  wntem  on  lata 
national  Law.]  It  appeared  to  be  established  asa  matter  of  phodiili 
that  there  must  be  a  zone.  The  only  doubt  was  as  to  how  ta 
limit  extended.  'I"he  authorities  were  clear  on  this — that  if  thm 
miles  were  not  found  sufficient  for  the  purpose  of  defence  aad  j» 
tcctioD,  or  if  the  nature  of  the  tnulc  or  commerce  in  the  cone  rvqaUB 
it,  there  was  a  power  in  tlic  country  on  the  sea-board  to  asmi  ' 
zone ;  but  at  present  there  was  a  consensus  of  opinion  antoaj 
authorities  that  certainly  the  jurisdiction  extended  to  three  aah^ 
that  were  not  the  established  law,  nations  with  a  sca-boaid  wDuM 
very  much  n'orsc  off  than  tho.sc  which  had  none,  because  a  ne^d^ 
on  land  you  could  make  a  treat}'  with  or  treat  as  nn  enemy,  bal  ifl 
nation  with  n  sea- board  had  no  control  over  a  zoue  it  voaU  •ho^i 
be  liable  to  dangerous  o^csMon  from  be^^nd  the  sea.  (Hcsr,  hat) 
He  would  now  refer  their  )ord.ships  to  judicial  opinion.  In  a  ami 
which  Pnlssi.^  cbimed  restitution  of  a  ship  seixed  by  an  Knskili 
of-woT  within  three  miles  of  Prussian  tetritory,  Lora  SlowcU  aid 

'  A  claim  hns  been  given  for  the  Prussian  Gorcmmcnt,  siseinnf  (b 
capture  to  li:iv«  been  made  within  the  Pni*van  tcrrhory.  It  has  HP 
coatentled  that  aiUiouKh  tlie  act  of  capture  itaclf  might  not  hare  Uk» 

flacc  within  the  neutral  territory,  ycl  iluit  the  ship  Co  which  the 
oats  belonged  was  actually  lying  wiihin  the  neutral  Itmitf. 
fact  to  be  dcicrmincd  is  the  chn'ractcr  of  the  place  where  the  Li|Ui^ 
shin  lay,  whether  she  was  actually  sutioncd  within  those  pnnJrxMgf  W 
antl  water,  or  of  aomclhin^  between  water  and  land,  whirli  are  uwiiiluJ 
to  be  within  Prussian  ternlor>'.     She  was  tying  within  the  castent '      ' 


'^:s 


the  Ems,  within  what  I  thiiUeinaj'  be  considered  at  a  distaac6  of  Dtrec 
lies  at  most  from  liast  Friesland.  I  am  of  opinion  that  die  ship  was 
Ping  wichin  those  hmit*  in  which  ail  direct  operations  are  by  (he  law  of 
"ions  forhiddcn  to  be  cxercifcd.  No  praxim^tte  acts  of  war  arc  ia  any 
kanner  to  be  Ailawcd  to  originate  on  neutral  groiirid,  and  [  cannot  but 
ink  thrit  such  an  act  at  this,  thai  a  ship' should  lOtion  herself  on  neutral 
itory  and  send  out  h«r  boats  on  hostile  enterprises,  is  an  act  of  boiltlity 
icb  too  iirumediate  to  be  permilted.  The  caMure  cannot  be  main- 
lined.' 

another  case— ihat  of  che  '  Maria ' — Tx>rd  Stonrell  said  :— 

'  It  might  likewise  be  improper  for  me  to  pass  over  entirely  n-jthout 
Itticc,  as  another  preliminary  observation,  though  without  meaninc  to 
y  any  partic-.ilar  stress  on  it,  tlial  the  tran».iction  in  question  took  place 
(he  Uritish  Cbamicl,  dose  upon  the  Uritish  coast,  a  sution  over  which 
:  Crown  of  England  has  from  pretty  remote  aRti<)uity  always  asserted 
letbii^  of  that  ipcdol  jurisdiction  which  the  bovcreijrns  of  other 
oaliiea  have  dalmod  and  exercised  over  certain  parts  of  tltc  seas  ad* 
iniag  to  tlicir  coaats.* 

e  would  now  refer  their  lordships  to  an  o[union  expressed  by  Sir 
(hn  Nidioll  on  a  claim  by  a  lord  of  a  manor  to  goods  derelict.  Sir 
)hD  saiU : — 

*  A«  to  the  right  of  the  lord  extending  three  miles  beyond  low  water, 
is  quite  extiavagant  as  a  jurisdiction  belonging  to  any  manor.  As 
eiucen  nation  and  nation,  the  terTiiorial  right  may,  by  a  sort  of  laclt 
iderstanding.  be  extended  to  three  miles  ;  but  that  rests  upon  different 
■indples— VII,,  tha:  their  own  subjects  shall  not  be  dittuxbcd  in  their 

iog,  and  particui.irly  in  their  coasting  trade  and  communications  be- 
en) place  and  place  during  the  war.  They  would  be  exposed  to  danger 
hoetilitics  were  allowed  to  be  carried  on  between  belligerents  nearer  to 
■  shore  than  ihrve  milev' 

case  occurred  when  the  Duke  of  Wellington  held  the  ofHce  now 
id  by  his  noble  friend  (Earl  Granville).  In  iSig,  within  three  tnilcs 
one  of  ihc  Cin(|ue  Ports,  some  fishermen  at  sea -were  fortunate 
iDugh  to  discover  a  whale  valued  at  370/.  A  claim  to  the  li&h  was 
dc  by  the  I.ortl  Warden,  und  the  Admiralty  claimed  against  him. 
learned  Judge  who  tried  the  question  came  lo  the  conclusion 
the  office  of  Lord  Warden  of  the  Cinque  Ports  was  more  ancient 
tlial  of  Lord  Hi;;h  Admiral,  and  the  I  -ord  Warden  of  the  Cinque 
succeeded  in  carrjing  away  the  whale.  What  were  the  views 
Dr.  Lmhiogtoa?  He  said  : — 

V\*hat  aretbeliroiu  of  the  United   Kingdom?    The  only  answer  I 
conceive  to  that  question  is — the  land  of  the  United  Kingdom  and 
milc:^  from  the  sltorc' 


i,  the  some  learned  judge,  speaking  on  the  .question  of  compul- 
y  pikitagc,  said  : — 

•  The  Parliiunent  of  Great  Britain,  it  is  Xnx,  has  not,  according  to  the 
lidples  trf  public  law.  any  authority  to  legislate  for  forcijni  vciseU  on 
high  seas,  or  for  foreigners  out  of  the  limits  of  Bniish  junsdictMm  ; 
igh,  if  Parliameni  thought  lit  to  do  so^  this  Court,  in  its  instance  juris, 
inn  at  least,  would  be  btnind  to  obey.  In  cases  admitting  of  doubt, 
presumption  would  be  tliat  Parlt-iment  intended  to  legislate  without 
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violatinjj  any  nde  of  Intcmaiional  Law,  and  ihe«OBttnietion '^--'  — 
accurUiiiKb'-  Within,  lM>>k-«ver,  British  jurijiiictton,  namely,  wi', 
temtory,  snd  ai  wa  within  three  mile*  from  the  coast,  and  -; 
Bitlish  river;  intra  fitucfi,  and  over  f*rcigrcrs  In  British  tbtp*.  1  *ffV- 
hcnd  that  the  iiritith  I'arltament  has  an  undoubted  ri};b(  to  Icgnlue-' 

Tlicn  he  would  add  to  that  the  opinion  of  the  late  Lord  Wetslej^ik 
in  that  House  in  '  GcmmoU  ?,  'ITie  Ccmmissjoneis  of  Woodt  ul 
Forests,'  a  wcU-known  Scotch  salmon  fi&licjy  case  : — 

'  It  may  be  worth  while  to  observe  ibat  it  would  be  hanlljr  poMtih 
to  extend  it  seaward  beyond  the  distance  of  three  miles.  whKlubjtlB 
acknowledged  law  i^r  n^tionx,  bel(»:]f^  to  the  coast  of  the  oouDtiy,  • 
under  theditininioti  of  the  country  by  bGin^  within  canium  range,  obb 
capable  of  being  kept  in  perpetual  possession.' 

In  advi&ing  that  House  in  another  case,n  noble  and  leamed  boil 
{Lord  Chclm-sford),  whom  lie  was  ghd  to  set;  there  to-n^bt,  anil « 
held  The  olTice  which  he  (the  Lord  Chancellor)  had  thcbowiar 
hold,  said  :— 

<T1ie  three  miles  limit  depends  upon  a  rule  of  Intcmatiooall^v,)) 
wliich  every  independent  State  is  considered  in  have  letritoria) 
and  jurisdiction  in  the  seas  which  wash  their  coast  wtibin  tbc 
distance  of  a  cannon  shot  from  the  &horc' 

He  n-ontd  add  to  that  the  ojijnion  exjnessed  by  another  noUe  \ 
learned  Iricnd  of  his  (Loid  Uathcrlc)),  whom  he  was  ^«o  glad  to 
there.     His  noble  and  learned  fiicnd,  id  the  case  of  a  collision  be 
tween  a  foreign  nnd  a  British  ship,  said  : — 

'  Wilh  respect  to  forciL-n  ships,  I  shall  adhere  to  the  opinlgo  «bich 
expressed  in  "  Cope  i/.  Donerty,"  that  a  foreign  ship  mcciinx  a  Tlntitb  ifc 
on  the  open  ocean  cannot  properly  be  >bri<^d  of  her  rlchts 
of  the  British  L^K'^laturc.    Tlien  comeH  the  que^iion,  how  f^: 
laturc  could  propcily  oiicci  the  rights  of  foreiKn  shipx  within  ibc  iuBiU 
three  miles  from  the  coast  of  this  country.    There  can  be  no 
doubi  ihnt  the  w^tcr  below  tow- water  mark  is  pan  of  ibc  hiefa  i 
it  i$  equally  beyond  question  that  for  ecrlain  purposes  every  couMfyw 
by  the  (^nmmnn  law  of  nations,  exercise  jurisdiction  over  that  potna 
the  hi^h  seas  which  lies  within  three  miles  frotn  its  shores.' 

In  the  case  of  the  '  Free  Fisheries  of  Wliitsiable  v.  Goiin,'  Sii  IRta 
Erie  said  :— 

'The  soil  of  tbc  sea-shore  to  tlic  extent  of  three  mites  from  the 
is  vested  in  the  Crown.' 


Now,  these  were  tiie  opinions — and  as  fiur  as  he 
was  no  opinion  in  the  other  way— of  die  eminent  judges  who  bad 
sidercd  this  subject     He  said  he  would  infoim  ihcir  fxinishiM 
had  been  done  in  the  way  of  legislation.     He  might  refer  their] 
ships  to  many  Acts  uf  Parliament,  but  he  would  uidy  refer  to  oae.  Si 
woidd  lalie  the  last  edition  of  the  Foreign  Enlistment  Act.     Tb* 
an  Act  which,  if  the  words 'deliberation,'*  care,' might  ever  be 
to  the  passing  of  an  Act,  might  be  npplicd  to  the  passing  of  it 
brought  forward  by  the  Govcmnient  of  the  day  under  the  at 
iu  legal  advisers.     It  had  also  the  p-arcst  consideration  frm 
persons  outside  Uv:  Government.     What  that  Aa  ttid  ««s  ffcb 
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Sovided  that  '  this  Act  shall  extend'  to  all  the  dominions  of  Her 
ajesty,  including  the  adjacent  territorial  waters.'  ■  He  had  troubled 
ttieir  lorships  with  these  references  because  he  felt  bound,  ailer  the 
doubts  supposed  to  be  cast  on  the  question,  to  establish  the  position 
that  their  lordships  were  entitled  to  legislate  as  he  proposed.  The 
xig^t  which  we  claimed  over  the  high  seas  was  a  right  which  we  had 
always  exercised,  and  he  asked  their  lordships  to  pass  an  Act  for  the 
purpose  of  obviating  the  doubts  he  had  pointed  out  Her  Majesty's 
Government  did  not  wish  to  make  any  new  enactment  as  regarded  the 
case  of  British  subjects  within  the  territorial  waters  of  this  country. 
No  person  doubted  the  full  jurisdiction  of  the  Crown  over  thenu  It 
was  only  in  the  case  of  those  who  were  not  British  subjects  that  doubts 
had  been  expressed.  With  regard  to  those  who  might  be  foreigners, 
and  temporarily  within  the  tl^ee-mile  limit,  Her  Majesty's  Govern- 
ment wi^ed  that  there  should  not  be  an  absolute  necessity  of  pro- 
ceeding against  them  for  a  breach  of  our  law.  They  proposed  to 
enact  that  an  offence  committed  by  a  person  who  was  not  a  subject 
of  Her  Majesty  on  the  open  sea  within  the  territorial  waters  of  Her 
Majes^s  dommions,  although  the  offence  might  have  been  committed 
on  board  a  foreign  ship,  might,  with  the  consent  of  one  of  the  prin- 
cipal Secretaries  of  State,  be  tried  by  a  British  tribunal.  He  asked 
dieir  lordships  to  read  the  Bill  a  fasX  time,  and  he  proposed  the 
Kcond  reading  for  this  day  week. 

I<ord  Selbome  said,  that  as  far  as  the  case  connected  with  the 
*  Franconia '  proceeded  on  a  technical  ground  for  the  triaJ  of  a  criminal 
(^ence  on  the  high  seas,  within  the  territorial  waters  of  this  country, 
he  did  not  profess  to  entertain  an  opinion  which  would  entitle  him  10 
criticise  the  judgment  of  the  majority  of  the  Judges  ;  but  he  must  say 
that  on  reading  that  judgment  some  doubt  was  entertained  as  to  the 
existence  in  principle  of  the  territorial  right  properly  so  called  in  the 
Sovereign  of  this  country  over  waters  which  all  writers  on  Interna- 
tional Law  had  regarded  as  territorial  waters.  It  was  by  the  general 
consent  of  nations  that  the  three-mile  hmit  had  been  fixed,  and  within 
that  limit  other  nations  claimed  exactly  the  same  jurisdiction  and 
rights  that  we  ourselves  claimed.  The  Bill  proposed,  very  properly, 
to  assert  our  right  to  punish  criminal  offences  committed  within  that 
limit,  and  much  prudence  was  shown  in  not  seeking  to  extend  by  this 
measure  our  jurisdiction  for  this  purpose  beyond  the  three-mile  limit 
It  had  been  argued  that,  in  consequence  of  the  increase  in  the  range 
of  artillery,  that  hmit  should  be  extended  to  five  or  even  six  miles  ; 
but  although  that  might  be  a  very  sensible  alteration  to  make  in 
International  Law,  it  should  only  be  effected  by  the  general  consent 
of  all  nations. 

[The  case  of  the  *  Franconia,'  quoted  as  Jieg.  v.  Keyn,  and  the 
principal  authorities  on  the  questions  of  law  involved,  will  be  found 
antt,  in  vol.  i.  p.  135.] 
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DLOCKAPE  (SIEGE)— rtf«//#f«/(/. 

case»  or  condetnnaliuD  for  breach  of  blockade,  ii  334  «^  2>l  ■« 

330  w.,  3;h 
ctTcct  of  nolitication  of  a  blockade,  ii  334 
requisites  to  conMitute  notice  of  a  blockade,  ii.  sa  j  to  iiS 
rignt  of  DcutTAl  vessel  to  M-iihdmw  from  blockaded  port,  i!.  3a(  a. 
proofneccs»atT  forcondetnnatioqOD  acCQWil  of  breach  qfblcKtadt 

iL  237,  339  ».,  331,  241 
ship  sniling  from  neutral  port  with  intent  to  vioUte  blockad^o-Jfi 
communicatinn  of  neutral  ship^  of  war  with  blockaded  pc>r%3J]*' 
duty  of  neutral  professing  uadc  vith  neutral  pon  dote  bjr  liM  tf 

block-ide.  iL  ;3j  «. 
duty  of  master  as  to  »  blockaded  port,  ii.  354 
licence  to  enter  blockaded  port.  iL  23J 
entrance  of  a  ncuUai  stiip  into  a  Uockadcd  port,  when  ertWlM^ 

ii.  3iq  «.,  333.  35^,  336  «,  435  «■ 
egress  of  a  neutral  ship  from  a  blockaded  poet  wbeo  cxniohk  «■ 

3S6  «.,  233,  336  C/  Uf. 

violation  of  blockadr,  how  punishable,  ii.  33S 

capture  for  violatiDU  ufbloocadct  how  juiiibed,  ii.  340 

HauUfitiill^ i  theory  of  blockades,  ii.  343 

breach  of,  whetbcr  ]>cmiilted  by  a  licence  to  trade,  IL  379 

EOOTV', 

rijht  of,  acquired  in  battle,  iL  1 15 

definition  of.  ii.  11; 

to  whum  it  belongs,  ii.  115,  133 

nile.^  amonj^  the  Kom.ins  as  to,  ii.  115,  Jij 

moiJern  practice  as  to,  ii.  115 

Junwiiction  of  Knglish  Court  of  Admiralty  as  to,  ii.  lt9'<M^ 

Amencin  Court  of  Adminuljr  as  tO,  it.  119 

Municipal  Cotin  as  to,  ii.  119 

Coun  of  Chivalry  as  to,  li.  120 

Eail  Marshal  as  to,  ti.  iii  n. 

Crown  as  to,  ti.  \it 

Priv)*  Coiint'tl  re  to,  ii.  txa  n. 
title  10,  when  it  vests,  iL  3S«,  Co? 

when  completed,  iL  331 
jurisdiction  of  priic  court  as  to,  il.  435 
United  States  army  regulations  as  to,  iL  41,  43 

BOUNTY,  iL  400 

BRITISH  SEAS. 

dominion  aaimed  by  Great  Sritaio  over  the,  i.  i«6  k 
extent  o4^  i.  toS  n. 

BRUSSELS  CONFEKEN'CE,  1874, 

course  adopted  by  Great  liritain  .11  the,  L  41B  m. 

review  of  the  dltTerencex  of  opinion  which  existed  at  Ike,  L  III* 

delegates  who  attended  the,  1.  431  h. 

anicles  of  the,  by  what  Powcia  adopted,  i.  411  «. 

Provisions  of  Brussels  Conference  with  refereoce  to, 

armistice,  ii.  342  h. 

btocicAdc-s,  li,  212  n. 

capitulation*,  iL  349  n. 

contributions,  iL  II3  h. 

duties  of  neutraU,  iL  177  n, 

Bags  of  truce,  iL  363  n. 


WnsoMn   C-nc  .L  3  /&.  .io  /a.  .'.jo  't. 

"""T*""'  ■'■"'      ''    '  IZ-ZU 

sat  aiu.  <oaQded.  iL  iS  '(••  1  Jii  "• 

miEk.  i.  ^  Ju  j4~'*^ 
stnta^eeia.  iL  z^  'i. 
tmonb  L  ^  I. 
-wir^  IT  or.  :L  44b  n^ 

7ILd:sg&.  ctt'x  public 

FmHHuns,  Ji  iAtu  w  to,  i.  I'ti  -». 
5*1!/ AZT. 

PE  OF  GOOD  HOPE. 

laws  of  tbc,  to  vhum  cxieaiin!.  i.  >•);  f. 

PITULATIOSS, 

Definition  of,  ii.  ^^S 

nsual  stipulations  in,  it  yi'^.  i^i} 

'  with  all  the  bonoun  of  war,'  :;.  ;i<,  *<) 

who  may  make,  ii.  349 

what  stipulations  in,  are  nol  b.r.'!  r.;,  ■-    ii-} 

provisions  of  Brussels  C<»r.fcftr.f '  *»  "•.  ■■    ;  ti  t 

terms  of  surrender  of  the  C''n(e'>'' »■*  i»m-i  ■»   ?«■•;,  ii.   ifi  M. 

paroling,  iL  300 

jurisdiction  of  prize  conn*  a<  ;/>,  h  ui 

United  States  army  regulations  4*  (<■•,  r,  4'» 

U^TURES  ON  THE  HIGH  SEA>>.     ."T/-  fPi/f 

UTITRES  ON"  LAND,    .^^.f  B*-k-.t7  avt.  r  i-.N'.ii.F's'r. 

URGO. 

wbcn  liable  to  ruinfi-watinn.  i.  jRi 

cccaenuences  in,  iVir  hrparli  of  iilorVi"!**  Ivy  '^I'ip,  11.   ■;*!  ■■/  '-y 

e»r  if  jintmlMnd,  on  ^tnp,  li.  .>t^ 

coictuianci  AarM-ter  nf,  hn-v  'I'-^fnnln'"!,  j-.   ",x  /* 
waen    Mnti^Viri*.-!.  Tnr  .■'■M^';fri<~i'  'if  .•■>:>iri  :rr     ■-.^•. •;-,..   .-»'    c — *- 
i.  :!•:,  iOO 

•r^-OBit^  'i   iifn^nhio   if,   i    \j; 
--.niiKtiiKire: ' -:•,   n    'r^^H    n  -v.»>fM'.  .^r.-,-^     ■      -,-. 
•-jj^i     .:    v.n.-.Tftn.ttirtn     .f     ^i"--!    1    '!■"•  -7    -■'     .-»■-■-'     -■  'r 
Mtt    h«  ■rr.irmw.    ;     \\-\  ■'     '    ":, 

firtaiwne-f  .    -'  ■'  ■«, 
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how  carried  into.effect,  ii.  354 

how  considered  in  the  United  States,  iL  35s 

United  States  sizmy  regulations  as  to,  ii.  47 

CARTEL  SHIP.  ii.  355 

charjctcr  of,  ii.  355  and  ^;6  n. 

Mb:tl  ma.)-  be  carried  by,  1.  483,  it.  355  and  356  «. 

who  may  com  mission,  li,  ,i>j 

HkIiIs  and  liutics  of,  it,  356 

safe -conduct  when  retjuisite  for  a,  it.  356 

when  limbic  to  condemnation,  iL  356 

duty  of  enemies  on,  ii.  356 

CASUS  FGiDERIS 

delinilion  of,  it.  $6 

ill  olTe«s.ive  ;dli»nce3.  W.  57 

in  defensive  atli.inces,  iL  57 

when  it  arises  and  when  it  does  not,  u.  62 

CEREMONIAL, 

t.  upon  what  founded,  \.  103 
precedency,  i.  102 
'  royal  honours,'  i.  1 04 
ranks  of  representatives  of  Sutcs  in  natten  of,  L  10$.  11$ 
rules  of,  applicable  to  republics,  i.  105,  115 
aUemaiy  L  106,  m  w. 

lanpL-igc  of  diplomatic  intercotinc,  i  loi^  1 1 1  M. 
omission  of,  L  401 

on  the  reception  of  foreign  niitu^ten,  i.  303 
in  the  consular  senice,  L  314 
3.  military  and  maritime,  i.  107 
how  Tc^tilaied,  L  107 

maritime,  in  the  narrow  seas,  i.  107,  112  n.,  118 
□n  the  high  seas,  1.  109.  1  \i  n.,  1 18 
in  harbout*.  i.  iii /r.,  115,  ti6 
dressint:  and  ctecunitint:  &hip»,  i.  11 7 
French  nnvnl  ret:ii!-it><^f>i  as  to,  L  118 
.Sp.ini&h  IcgisUtion  as  to  mariiimc,  i,  1  ig 
United  States  military  rcgniations  as  to,  i.  izo 

navy  1.  izt  n. 

fCmarks  on  tbe  rules  of,  i.  1:3 

CHARGES  ryAFFAIRES,  i.  274.    See  DlPLOUATIC  ACCSm 

CHINA, 

powers  of  consuls  in,  i.  ^33  et  icq. 
treaty  between  Great  Qriiain  and,  t.  332 

France  and,  L  334 

United  Sutca  and,  1.  336 
other  treaties  with,  i.  343  n. 

Uvrs  applicable  to  United  Slates'  r.itlietu  In,  i.  340 
United  Stales"  consular  courts  in,  L  343 
exterritoriality  of  foreigners  in,  L  ^39,  343 
remedies  of  foreigners  iitier  u  in,  i.  342 
ajid  Japan,  i.  345  «. 

Briti-sh  Miprcntc  miirt  nf  justice  for  China  «nd  J^nui«  L  . 
laws  .-ipFjIicahIc  to  British  snbjects  in,  L  341S 
punishment  of  offences  in  ships  off  cnasi  of,  I  349 
refusal  of,  to  commercial  intercourse,  L  405 
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TIZENS, 

resident  in  a.  foreign  countty  how  ailected  by  the  municipal  laws 

of  the  State  to  which  they  belong,  1.  159  ei  seg. 
jurisdiction  of  State  over  its,  i.  169 
duty  of  State  as  to  its,  i.  172 
right  oU  to  make  a  testament,  L  174 
expatriajion  of,  i.  3Si  et  seq. 
in  the  United  States,  i.  352  et  seq. 
responsibility  of  State  for  acts  of  its,  i.  395 
effect  of  war  on,  i.  480 

liability  of,  to  be  made  prisoners  of  war,  i.  483 
duties  of,  in  time  of  war,  ii.  i 
what  class  of,  exempted  from  such  duties,  ii.  2 
non-combatants,  ii.  3 

right  of,  of  one  State  to  serve  another,  ii,  5 
how,  may  acquire  title  to  hostile  property,  ii.  10 
distinaion  between  property  of  resident  and  domiciled,  ii.  160,  168 
rights  of,  in  enemy's  country,  i.  360,  ii,  161  n. 
withdrawal  of,  from  enemy's  country,  ii.  159  et  seq. 
when  to  procure  hcences  to  trade,  ii.  161 
distinction  between  trade  of,  and  neutrals,  ii.  165  «. 
who  may  become,  of  a  new  State,  ii.  491 
meaning  of  the  word  '  citizen '  in  the  law  of  nations,  ii.  492 
who  may  become,  of  the  United  States,  ii.  493 
United  States  army  regulations  as  to,  ii.  51 

IVIL  WARS,  i.  458 

captures  of  property  in,  how  condemned,  i.  486  «. 
United  States  army  regulations  as  to,  ii,  50 

3AL, 

when  contraband  of  war,  ii.  259,  260  ». 

course  pursued  by  English  cruisers  during  the  Crimean  war  as  to, 

ii.  359 
opinion  of  the  French  Government,  1870,  as  to,  being  contraband, 

ii.  260  n. 
opinion  of  Prussian  authors,  as  to,  being  contraband,  ii.  258  n. 

DASTING  AND  COLONIAL  TRADE, 
whether  unlawful,  ii.  168 
'  rule  of  the  war  of  1 756 '  as  to,  ii.  330  et  seq. 
'rule  of  I79J'  as  to,  ii.  334  et  seq. 
provisions  of  39  and  40  Vict.  c.  36  as  to,  ii.  339  n, 

DASTS, 

definition  of,  i.  138 

OCKBURN,  SIR  ALEXANDER, 

judgment  of,  in  the  '  Franconia '  case,  i.  135  n. 

reasons  of,  for  not  signing  the  award  given  at  the  conference  of 
Geneva,  1871,  ii.  189  «. 
ODE, 

Prussian  military,  ii.  8  n. 

American  mihtary,ii.36^/ J^?.,J«UNiTEDSTATES(lNSTRucnoNS) 

American  naval,  set  United  States  (Navy  Regulations) 

OLLISIONS, 

on  the  high  seas,  L  41a 
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COLONY, 

how  far  part  of  a  SUIc,  i.  ^9 
the  Eiift  India  Company,  i.  59 
iairs  applicable  to  a,  11.  500 

COMTTAS  GENTIUM,  1.  47 

COMITAS  INTER  COhfMUNITATES,  \.  lj& 

COMMERCE.  TREATIES  OF,  i.  257 

how  aRcctcd  by  dedaration  of  war,  i.  497 

COMMERCIA  BELLT, 

during  the  reigns  of  Constaatine,  &c^,  i  4 
military  convcottons  a  part  of  the,  L  329 
object  and  nnturc  nf,  ii.  340 
ransom!:  4  part  of  the,  ii,  ^5$ 
licences  to  trade  a  port  of  the,  il.  361 

COMMERCIAL  TlitWELLER,  L  360*. 

COMPROMISE, 

in  !  nteriiattonaj  diqnties,  i.  414 

CONFEDERATION, 

of'Sulcs,  definition  of,  i,  63 

The  Swiss,  i.  64. 

The  Germanic,  i.  64 

of  177S  between  the  United  States,  i.  64 

CONFERENCES   AND  CONGRESSES, 
in  Intcmiitioniil  disputes,  i.  418 
when  rcsoncd  to,  i.  418 
PlenipotcnliHrics  nt,  i.  421 

The  Congress  of  Cambniy  <I724)  and  Soissons  (1718),  L , 
The  Congress  of  Paris  (1814)  and  Vienna  (1815),  l  421 
The  Congress  of  Paris  (t856),  L  422 

CONQUEST, 

1.  Gknhrallv, 

Definition  of,  ii,  li; 

to  whom  tl)cy  belong,  ii.  It 5 

rights  of,  how  derived,  ii.  470 

X  Military  Occupation, 

disiinaion  between  military  occupatton  and  completv 

ii.  444 

rights  of  Diiliiary  occup.ition  when  they  begin,  il  446 
rights  nf  niihtary  occupation  to  wliat  tne>'  extcod.  ii.  41Q 
course  pursuoJ  by  the  Pnisstans  in  1S70,  as  to  ocoipted 

ii.  449  K..  451  «..  453  «..  467  «. 
what  laws  arc  suspended  during  a  military  occupation,  (L  449 
what  laws  continue  in  force  during  a  military  occupa*'"*    '   " 
Ortolan's  remarks  on  military  occupation,  ii.  451 
punishment  of  crime*  in  ocaipted  icrritor)".  'i-  452 
lulc  of  Great  Britain  as  to  occupied  temtor^*,  ii  455 
ritlc  of  the  United  States  as  to  occupied  lerritor}',  it.  4ej 
effect  of  military  occupation  as  respects  reteniic  laws,  tL  45 
alienation  of  corporeal  property  doling  militar>-  occupatloB,  Q, , 

Uw)  of  occupied  territory,  liow  changed,  ii  461 
allegiance  ofinhabiunts  of  tcrritoty  in  military  occnpaiin 
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■*  QVESr—coMfinued. 

3.  Military  Occupation— ctfa/jww^rf. 

ancient  practice  as  to  inhabitants  of  conquered  territory,  ii.  464 
modern  practice  as  to  inhabitants  of  conquered  temtory,  il.  4.64 
effect  of  military  occupation  on  incorporeal  rights,  ii,  473 

on  State  debts,  ii.  474 
historical  instances  of  cancelment  and  confiscation  of  State  debts  by 
military  occupation,  iL  476  etsef. 

3.  Complete  Conquest, 

title  to  conquered  territory,  how  completed,  ii,  480 

rights  acquired  by  a  conqueror,  ii.  482  et  stq. 

aU^iance  of  inhabitants  of  conquered  territory,  ii.  485  et  se^. 

rules  of  English  Law  as  to  inhabitants  of  conquered  territory,  ii. 

49'.  SOI 
rales  of  the  United  States  as  to  inhabitants  of  conquered  temtory, 

ii.  492,  502 
how  long  laws  of  a  conquered  country  continue  in  force,  ii.  493 
when  Sovereign  of  England  may  alter  laws  of  a  country,  ti.  494 
power  of  President  of  United  States  over  conquered  territory,  ii, 

49S 
laws  which  extend  over  a  conquered  temtory,  ii.  497  tt  seq. 
laws  which  extend  over  a  temtory  acquired  by  discovery,  ii.  500 
rights  of  property  how  affected  by  ch^uige  of  sovereignty,  ii.  504 
duty  of  conquering  State  as  to  private  rights  in  land,  it  505 
nature  of  the  rights  of  complete  conquest,  ii.  507 
course  pursued  by  the  Elector  of  Hesse-Cassel  in  1814,35  to  his 

alienated  domains  and  confiscated  debts,  ii.  508 

4.  Wars  op,  i.  457 

NSOLATO  DEL  MARE,  L  10,  17 

NSULS, 

origin  of  institution  of,  L  310 

ofBce  of,  in  modem  times,  t.  31 1 

classification  of  consular  officers,  L  312 

how  appointed,  i.  312 

rights  and  privileges  of,  i.  313  to  320 

in  matters  of  ceremony,  how  ranked,  i.  314 

United  States  consular  regulations,  i.  316  n. 

exemptions  of,  L  320  to  323 

citizens  as  foreign,  i.  321 

privileges  of,  in  the  United  States,  i.  323 

convention  between  France  and  the  United  States  with  respect  to, 

i.  324,  330 
duties  of,  how  regulated,  1,  324 
duties  of  British,  i.  325  et  seq. 
marriages  and  divorces  by,  i,  326 
powers  of,  in  prize  cases,  i.  327 
passports  of,  1.  338 
certificates  of,  i.  328 
nature  of  protection  given  by.  i-  3-9 
eng<^ed  in  trade,  i.  329  k.,  368 
treaties  affecting,  i.  330  ct  seq. 
powers  of,  in  Turkey,  i.  331,  336  «. 

in  China,  i.  332  el  seq. 

in  Madagascar,  i.  337  n.,  339 

in  Muscat,  i.  337  «.,  339 
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CONSULS— n»«^iw</. 

powers  of,  in  EKypt,  it.  555^/^1^. 

in  J-ip>in,  i.  345  n.  ft  ita, 
drculaT  dispatch  to  British,  in  1802,  L  361  ». 
national  character  of.  i.  368 
carriage  of  dcspiitthw  of  enemy,  ii.  321  ji- 
powcr  of,  (u  {iruicct  properly  nl  enemies,  ii.  367 
to  condemn  a  i>nte,  ii.  422 
to  interpose  a  claim  in  c;i»e  of  pri»,  11.  443  k. 

CONTRABAND, 

rcmnrkson  the  words'eantraband  oFwar,'L  57 

Jnilil.in-  tolegmphic  ciblf,  ii.  194  », 

supplies  to  a  besieged  port,  ii.  223 

ddinition  of,  ii.  244,  324  h. 

consequences  to  aniclcs  deemed,  ii.  345 

pcn.ilty  for  cirriagc  of,  ii.  24s  *i  «y- 

c^rria^  of,  how  \xc  cxci,i»d  by  Allegation  of  compuliiofl,  i 

offence  of  CJirrying,  when  completed,  ii.  247 

how  lon^  it  continues,  iL  349 

how  cdnxtituted,  iL  250 
what  articles  a«,  ii.  251  ei  s^. 
treaties  rdniing  to,  ii.  254 
piovi^ions  of  y)  Si  40  V'lcl.  c.  36,  as  to,  ii.  355  n. 
article*  aacipttis  utSs  to  be  CAnsidered  a«,  ii  25$ 
decision  of  priic  courts  as  to,  iL  256 
doctrine  of  the  Kn^flish  Admiralty  as  to  what  is,  IL  S57, 
course  adopted  l>y  En^fland  in  1870  &s  to,  ii.  257  n, 
course  adopted  hy  Dclgium  in  1S70  as  lo,  ii.  2S9  n, 
character  of,  how  dctctmincti,  ii.  358  el  fcf.,  317  «. 
American  views  as  10  trade  in,  ii.  25S  ^^ 

aiticlesdeclarcd,  by  treaty  (1674)  between  England  wA  M<& 

ii.  360  n. 
list  of  ^oods  absolutely,  ii.  260  w. 
conditionally,  261  w, 
provisions,  when,  ii.  3&3  tl  tiq. 
ptci-mpUon  of,  ii.  263  rf  J«y. 
insurances  of,  ii.  264  *t  seq. 

declaration  of  Great  Britain  in  iS;4,  as  to.  iL  314  m. 
declaration  al  the  Conference  of  Paris.  iSjtS,  *s  to,  U. 
persona  when,  ii.  324  h. 

licence  to  trade,  whether  a  prnterlion  for  carrying,  IL  379 
United  States'  navy  regulations  as  to,  it.  386  ». 

CONTRACTS, 

rule  of  international  comity  with  Fe:^wct  to,  L  155^  1  jg 

exceptions  lo  the  rule.  1. 156,  tJ7 

for  the  sale,  &c.,  of  staves,  i.  157 

of  marria^  i,  1 37)  163 

immonU,  1.  1 57 

manner  of  proceeding  to  enfiarce,  i.  I58 

how  disch-orged,  i  166 

inUr  x'itKu  and  dispoutions  cantS  mortis,  L  173 

effect  of  declaration  of  war  on,  i.  481 

of  necessity,  i.  4S3 

CONTRinUTiONS  (REQUISITIONS). 
how  a^ccted  by  t  reaty  of  peace,  i  365 
for  expenses  of  war,  ii.  I09 
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NTRIBUTIONS  (REQV ISITIOU S)~cmtinued. 

course  pursued  by  Gennans  in  1870  as  to  levying,  ti.  109,  til  h. 
French  in  1870  to  avoid,  ii.  111  n. 

1806  as  to  levying,  ii.  ill  t*. 
1812  as  to  levying,  ii.  in  n. 
Wellington  in  181 ;  as  to  levying^  ii,  in  h. 
United  States  in  1846  as  to  levying,  it  in 
Capt.  Willoughby  as  to  levying,  ii.  1 12  H. 
provisions  of  Brussels  Conference  as  to  levying,  ii.  1 12  H. 
opinion  of  Mr.  Marcy  as  to  levying,  ii.  1 12 

General  Scott  as  to  forced,  ii.  113  n. 
maxim  of  war  as  to,  ii.  1 13 
how  to  be  collected,  iL  1 1 3 

NVENTIONS  BETWEEN   BELLIGERENTS, 
Power  to  make  militiuy  conventions,  i.  229 
ratification  of,  i.  230 
'  sponsions,'  i.  230 
definition  of,  ii.  341 

distinction  between,  and  treaties  of  peace,  ii.  341 
convention  between  the  French  and  Prussians  in  1870  as  to  the 

occupation  of  Versailles,  ii.  341  m. 
suspension  of  arms,  ii.  342 
tnice,  ii,  343 
armistice,  ii.  343 
capitulations,  ii.  348 
paroling,  ii.  350 
safe-conducts,  ii.  351 
safeguards,  ii.  353 
cartel,  ii.  354 
ransoms,  ii.  75,  357 
fl^s  of  truce,  iL  361 

NVOY, 

effect  of  a  neutral,  on  the  right  of  visitation  and  search,  ii.  290  ^  se^. 

neutral  vessels  under  enemy's,  ii.  293 

case  of  the  '  Freya '  in  1800,  ii.  303  «. 

navy  regulations  (1876)  of  the  United  States  as  to,  iL  303  h. 

RPORATION, 

what  is  a  foreign,  i.  494  n. 

UNTERFEIT  COIN,  L  127  n. 

UP  HASSURANCE,  see  Affirming  Gim 

UP  DE  SEAfONCE,  see  Affirming  Gum 

URTS-MARTIAL  (British), 
how  regulated,  L  501  «. 

IME, 

rules  of  law  as  to  the  punishment  of,  L  167 

extradition  crimes,  i.  218  n.,  220  n. 

meaning  of  the  word  '  crime  *  within  the  Hong  Kong  Ordinance, 

No.  2,  of  1850,  L  331  n. 
United  States  army  regulations  for  the  punishment  of,  iL  41 

STOM, 

what  constitutes  a,  ii.  461 
what,  binding  on  States,  L  46 

TOI*  IL  PP 
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Tctnnrksof,  on  priimieeiiitg,  i.  69  «.  el  x^. 

DEBTS, 

public,  how  affected  by  chaDj^  of  government,  t.  76 
distinction  between,  already  incurred  and  oblifjations,  I 
privHtc,  how  dralt  with  in  ihc  vrar  between  the  United 

Gre-it  Drilain,  t.  244  n. 
effect  of  treaty  of  peace  on,  i.  358,  s6o 
right  of  a  nation  to  enforce  payment  of,  i.  434,  435  m. 
right  of  Slate  to  confiscate  ocbts  of  enemy,  i.  4$$ 
effect  of  declaration  of  war  on,  i.  4S7 
nilcs  of  the  Uniicrf  States  as  to  crwmy's  debts,  i.  4M 
proviisions  of  34<.;co.  111.,  c.  70  as  to  enemy's  debts,  I  489 
course  adopted  by  the  Confederate  ijUlcs  in  I&61  aa  to 

dcbti,  Ac,  i.  48^ 
practice  of  Great  Britain  a»  to  enemy's  debt*,  1.  490 
treaty  between  Great  Itriuin  and  the  United  Suies  u  tooi 

debts  '•  4^ 
course  adopted  by  Great  BHuId  in  1793  at  to  eocmy^  L  491 
course  adopted  l^  Denmark  in  1S07  >s  to  eaany%  L  491 
the  Sile»ian  loan,  i.  4^3  h. 

provisions  of  Treaty  of  Paris,  iSt4,  as  to,  i.  441,  494  n. 
course  adopted  by  Great  Bnlain  towards  Portu)^  in   iCm 

494"- 
Great  Uritain  and  the  Ru»ian- Dutch  loan,  1.4^^  n. 
stqucstration  of  Uritiah,  by  Denmark  in  1807,  u.  ^ 
rignt  of  capture  vf  documents  evidence  oi,  ii.  103 
effect  of  military  o<:cupalkfD  on,  ii.  47] 
effect  of  complete  conquest  on,  ii,  yifj 
of  Hcbac-Cosacl  in  1814,  ii.  508 

DECEITFUL  INTKLLICENCE,  il  29 

DECl-ARATION  01-"  WAR, 

among  the  Greeks  and  RoinanE,  i  J,  475 

in  modetn  limes,  i.  476 

latest  instance  of  a  public,  i.  47C 

necessity  of  a,  i.  477.  497 

instances  of  war»  without  any,  i.  47S 

absolute  ur  conilitmnal,  i.  479 

when  not  necetisary,  i.  479 

effect  of,  i.  480// j<y. 

effect  of,  on  treaties,  i.  342,  497 

DEFENSIVK  WARS. 

lawrfulnesft  of.  i.  4S3  <«. 

declanilion  of  war  not  necessary  in,  i  479 

DEMOCRACY,!.  125 

DENIZEN,  i.  34911. 

DESERTERS, 

seamen,  from  merchant  ships,  i.  411  n; 
how  10  be  treated,  ii.  93 
harbouring,  during  annistice,  ii.  34; 
United  Sutcs  army  regulations  u  to,  iL  41 

DESPATCHES, 

of  ambaaMdors,  i.  275 
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ESPATCHES— (:<J«ft«i«rf. 

declaration  of  Great  Britain  in   1854  as  to  carriage  of  enemy's, 

ii.  314  »■ 
nature  of  offence  of  carrying  enemy's,  ii.  321  «. 
punishment  for  carrying  enemy's,  ii.  321 
definition  of,  ii.  331  n.,  322 
cases  on  carriage  of  enemy's,  ii.  321  n. 
what,  may  be  carried,  ii.  323 
case  of  the  '  Trent '  as  to  carriage  of,  ii.  324  m. 
licence  to  trade,  whether  a  protection  for  carrying  enemy's,  ii.  379 

IPLOMACY, 

remarks  on,  i.  226 

IPLOMATIC  AGENTS  (AMBASSADORS,  &C), 

inviolability  of  ambassadors  among  the  ancients,  i.  3 

rights  of  public  ministers  discussed  between  1713-1763,  i.  17 

papal  nuncios,  I  102  n.,  224,  373 

representatives  of  States  in  matters  of  ceremony,  how  ranked,  i, 

los 
salutes  to  diplomatic  officers,  i.  112  n.,  115,  120,308  ». 
immunity  of  foreign  ministers,  i.  179 
who  are  diplomatic  agents  for  the  purposes  of  the  Extradition  Act 

(British),  1870,  i.  220  «. 
right  of  a  State  10  send  and  receive  diplomatic  agents,  i.  222 
right  of  a  State  to  refuse  particular  individu^  as  diplomatic 

agents,  iL  224,  271  n.,  307 
diplomatic  relations  between  Great  Britain  and  the  Pope,  i.  224  ». 
native  subjects  as  ministers  from  a  foreign  power,  i.  225,  320 
by  what  department  of  government  diplomatic  agents  to  be  sent 

and  received,  i.  226 
modern  classification  of  public  ministers,  i.  271 
nature  of  the  office  of  ambassador,  i.  272,  421 
right  of  sending  ambassadors  to  whom  confined,  L  272 
envoys  and  ministers  plenipotentiary,  i.  272,  421 
ministers  resident,  i,  273 
charge  d'affaires,  i.  274,  313 
secretaries  of  embassy,  i.  274 
attach^  and  families  of  ministers,  i.  274,  305 
messengers  and  couriers  of  ministers,  i.  275 
domestic  servants  of  ministers,  i.  276  to  292,  305 
exterritoriality  of  ministers,  i.  277  to  286,  313 
nationality  of^  children  of  ministers,  i.  278 
offences  by  and  against  ministers,  i.  278  to  394 
diplomatic  privilege,  i.  279  to  288,  313 
mmisters  when  not  exempt  from  local  jurisdiction,  i.  280  to  284, 

389  M. 
case  of^the  ambassador  of  Peter  the  Great,  i.  381  «. 
statute  7  Anne  c.  1 2  as  to  privileges  of  ambassadors,  L  282  m. 
ministers  carrying  on  trade,  i.  288  n. 
instances  where  ministers  have  been  sued,  i.  288  h. 
remedies  of  creditors  of  ministers,  i.  288 
case  of  Combaut  in  1603,  i.  292 

dtucns  in  the  service  of  a  foreign  minister  how  regarded,  i.  293 
evidence  of  ministers  how  taken,  i.  294 
invioIabiUty  of  house  of  ministers,  i.  295 

property  of  a  minister  not  exempt  from  local  jurisdicdon,  i.  397 
exemption  of  ministers  from  taxation,  i.  398 
privileges  of  ministers  as  to  religious  worship,  L  399 
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DIPLOMATIC  AGENTS  (AMBASSADORS,  ftc.>-««tott«i 
diplomatic  atrenu  how  accrciliied,  i.  300 
iffUr  0/  crtdence  and  letters  patent,  i.  301 
dtiiy  of  a  minister  as  lo  his  instructions,  i.  301 
a  minister's  arri\-al  at  his  post,  how  ootitSed,  i.  y>i  ttstq. 
reception  of  foreign  ininisteis.  i.  303 
safc-conducls,  &c.,  far  ministers  wh«n  requisite,  L  50a 
EHUt3f!«  of  mini.tlcf«  through  friendly  Slates,  L  30] 
lOtuncet  where  ambassadon  have  l>een  arrested,  i-  304  k 
mission  of  a  minister,  how  deiermined,  i.  304 
(cnninatioa  of  mission  by  death  of  minister,  i.  joj 
recall,  I  305 
effluxion  of  time,  i.  ysS 
by  death,  At.  of  sovaciso,  L  306 
dismismil,  i.  306 
duties  of  diplomatic  agents  towards  lucil  eovrmmcnt,  u  307 
United  States'  naval  rcgtiladons  in  case  of  death  of  nibistci,&e, 

i.  308  H. 
national  rharactcr  of,  i.  36S 
responsibility  of  State  for  nets  of,  I.  ^93 
duty  of  State  to,  i.  400 
right  of.  lo  address  petitions  to  tlie  House  of  Commocts  «(  GrMl 

Britain,  i.  406 
plenipotentiaries  to  conferences  and  congresses,  i.  431  I 

letaliation  on  ambasuidors,  i.  421  j 

United  States'  army  reguIationR  a«  to,  it.  36,  4$  i 

carriage  of  despAlches  of  ambassador  of  enemy,  i.  17s,  ii  513       I 
limits  of  operations  of  war  as  to  ambiisutdoir^,  ii.  333,  317  «.        j 
when  to  be  deemed  contraband,  U,  325  n. 
case  of  the  '  Trent '  in  reference  to,  iL  324  «. 
rules  ai  10  slopping  enemy's  ambassador,  ii.  318  m: 
ut  ainbassad<}r  on  (he  high  seas  when  inviolable,  Ii.  328 1, 

DISCOVERY.  VESSELS  OF. 

exeinption  of,  from  husiitities,  li.  149 
safe-conducts  10,  it.  151  tt. 

DISPUTES,  INTF.RNATIONAL, 
»eitlenient  of,  i.  413  el  ug. 
amicable  accommodation,  1.  414 
compromise,  L  414 
mediation,  i.  41 5 
arbitration,  t.  416 
conferences  and  congresses,  i.  418 
retortion,  i.  433 
retaliation,  L  432 
reprisals,  i.  423 
seiiures,  i.  421^ 
HDbBisocs,  i.  4.33 

DIVORCE,  i.  164 

necessary  ingredients  to  obtain  a,  L  16;  . 

French  law  as  to  persons  divorced  contmcting  a  new  mairaR  kl 
166  n.  ' 

t^  consuls,  i.  326 
effect  of,  on  domicU,  iL  369^  370  n. 

DOMAIN.     S«B  PROPERTY. 
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>WICIL, 

effect  of,  on  nation^  character,  i.  360 

commerdai  domicil,  i.  360 

rule  of  decision  as  to,  in  prize  courts,  i.  360 

definition  of,  i.  361 

various  kinds  of,  i.  363 

how  determined,  i,  363,  375  «. 

French  law  of,  i.  368,  370  «. 

of  ambassadors,  1.  368 

consuls,  L  368 

wives,  i.  369 

widows,  i.  369 
after  divorce,  i.  369,  370  n. 
after  separation,  i.  369,  370  n. 
of  minors,  i.  370 

illegitimate  minors,  i.  370 

students,  i,  370 

servants,  i.  370 

soldiers,  i.  371 

merchants,  L  371 

prisoners,  L  371 

exiles,  i.  371 

fiigitives,  i.  371 

seafaring  men,  I  383  M. 
defacto,  i.  372 
efiect  of  treaties  on,  L  372 
double,  I  373 
how  it  reverts,  L  374 

MINIUM, 

definition  of,  L  129,  174. 

VER, 

limits  of  port  of,  il.  561 

OIT  lyAUBAINE,  i.  160 

OIT  E^ENQUtTE  DU  PAVILLON,  ii.  273 

OIT  DE  RENVOI,  i.  400 

OIT  DE  RETRACTION,  i.  160 

OITS  OF  ADMIRALTY, 

usage  of  Great  Britain  as  to,  L  486 

Wheaton's  remarks  on  the,  i.  4.90 

what  are,  iL  to  n.,  398 

condemnation  of  Danish  vessels  in  1807  as,  L  49(^  ii.  95 

JTY  OF  THE   FLAG,'  L  109  «. 

irPT, 

Khedive  of,  i.  131  ». 
international  courts,  ii.  555 

BARGOES,  i.  433 

historical  instances  of,  i.  435 

right  of  authorising,  i,  436 

course  pursued  by  Russia  and  Turkey  in  1853  as  to,  i.  487 

IGRATION.   See  Expatriation 
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ENEMY, 

debu  of;  i.  434  et  seq.   Ste  Debts. 
ransom  lo^  i.  398  w. 
wheilicr  pintle  an,  i.  225  a. 
who  is  An,  ii.  52 
trealment  of  nn,  ii.  $4 
jdliesof,  ii.  s; 
assQcUccs  ofTii.  6j 
aiuiliarics  fumi^hcd  (o,  ii.  64 

formal  dccUnttiims  of  war  a^inst  associates  of,  ii.  64 
rights  <)f  wiir  •*%  iw  peravms  yf,  ii.  68 
whQ  come  under  ilic  j^ncral  description  of,  ii.  70 
right  to  kill,  il  73 

when  quancr  may  be  refused  to,  ii.  73 
punishment  of,  escaping  and  recaptured,  ii.  73  n. 
general  rule  of  conduct  towards,  ii.  1 18 
cODtracu  wiili  an  alien,  ii.  1  $4,  n. 
United  States  army  regulaiiom  as  to  person  and 
to  43 

Ste  PROPERTV  AND  TRADE 

ENFMY  SHIPS.  ENEMY  GOODS,  ii.  i\x<tuq. 

tlie  nile  of,  how  far  implied  by  the  rule  of  *  fin  ships, 
it.  314  n. 

ENVOYS,  i.  373.     See  DIPLOMATIC  ACBKTS 

EQUALITT, 

rights  of^  between  States,  i.  99,  105 

EQUITY,  RUI-E.SOF, ii.  505,  555,  558 

ESCHEAT, 

according  to  the  Eogliah  Law,  i,  161 

EVIDENCE. 

foreJKn  judumenls,  h«w  far,  i  197 

of  taws  of  a  foTCiKn  cnunlry,  i.  199 

of  contract »,  &c.,  made  in  a  foreign  country,  i.  jeo 

foreign  Judgments,  how  made.  i.  201 

in  extradition  cases,  i.  314  M./340H. 

of  ambassadors,  &c.,  i.  394 

of  domicU,  i.  363,  375  «. 

necetaar)-  (or  condvinnalion  on  account  orbmcli  of 

227,  329  «.,  231 
sentence  of  foreign  court  ofadnUralty,  bow  far,  ii.  439 
transfer  of  allegiance,  ii.  488 

EXPATRIATION    rE.VIIGRATION), 

naht  of,  how  considered  in  diiTcrcnt  countries,  i.  351 

ruliC  of  tntcrniLtionai  law  as  to,  i.  356 

how  far  an  excux  for  illegal  enterprises,  1.  399 

EXTRADITION, 

remarks  on  the  practice  of,  i.  194 
who  held  exempt  from,  1.  195  «. 
cane  of  t'crkin  Warbeck,  L  19$  m. 

Edmond  dc  I.1  Poo),  i.  19;  m. 

the  anib.T:Mdor^  of  the  Alnssines,  I.  195  m, 

Anthony  Faions,  i.  196  «. 
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CTRAD ITION— orvSHwd: 
case  of  M  oisaa.  i.  196  c 

King  Clures  L_  i.  I^  «. 

Nappcr  Ta^dv.  L  196  c 

Daiuei  WAshboum   1^19 .  L  [96  & 

Bid«cII   i:;;3  .  i.  190  «. 
Wimiov  acd  Breci.  L  z[6  k 
treaties  and  conii-encocj  oC  i  210  c 

General  Extiadiiiaa  Act  cf  Grea:  Brlaia  /iSro'.  :tl  ■.  et  tsq. 
depositions  in  exsrad:::0D  cues.  i.  2 14  c.  230  m, 
decision  of  the  Ncv  Vork  Circ^  Cooit  00  the  Cenetal  Extradittoa 

Act  of  Great  Britain,  i.  216  jb. 
extradinon  crimes.  L  21^  «..  220  «. 
act  to  amend  the  Exxuiirloa  Act.  1870  '1S73'.  L  219  m. 
provisions  of  the  Hong  Kong  Ordicjtace  Nix  :  of  1830  vith  respect 

to,  L  221  H. 
the  cjue  of  the  .-Vn.-Gen.  of  Hoog  Kong  r.  Kwoic-a-Sing,  L  221  n. 

EXTRA-TERR  ITORIALIT^', 
rights  of ,  L  \-ii>  et stq. 
rcnuxks  on,  u  177 
case  of  the  '  Exchange,'  L  17S,  182, 189 

'  Independencia,'  i.  iSl 
remarks  of  Lampredi  on.  L  183 

Azuni  on,  L  1S4 

Pinheiro-Feneira  on,  L  1S4 

Hautefcuille  on.  L  184 

Bluntschli  on.  i.  185.  279  m. 
case  of  John  Btowti  and  the  British  ship  '  T>-ne '  (1820).  L  185 
rights  (rf'  British  subjects  coining  on  board  Briii^  ships  of  war  to 

the  protection  of  the  British  flag,  i.  186 
case  of  the  ■  Alabama,'  L  1S8 

'  Santissima  Trinidad,'  L  18S 

'Charkieh,'L  189 

•  The  Prince  Frederick,"  L  1 89 
of  diplomatic  agents,  L  377 
of  consuls,  i  33  c,  326 
of  foreigners  in  China,  L  339,  343 

the  case  of  cx-govemor,  i,  470  m. 

'■Suing  boats, 

exemption  o^  firom  hostilities,  ii.  iji 

Provisions  of  Le  Ordinance  de  Hastings  as  to  saluting  the,  i.  108  n. 

'duty  of  the  flag,'  i.  109  n, 

case  of  the  '  Native,'  1 10  «, 

agreement  {1865)  betu-ecn  the  British  and  Spanish  governments  as 

to  merchant  vessels  showing,  i.  1 1 3  n. 
agreement  (1877)  between  the  maritime  powers  as  to  salutes  to,  i. 

113  H. 

British  admiralty  circular  (1876}  as  to  salutes  to  British,  i.  112  n. 

salutes  to,  i.  109  to  123 

to  be  used  by  English  merchantmen,  i.  izi  n. 

case  of  the  '  Minerva,'  i.122  v. 

provisions  of  17  and  18  Vict.  c.  1C4  as  to  wearing  illegal  L  121  w. 

colour  of  the,  of  Ireland  i.  122  n. 
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FLAG — (vnfinu/d. 

pTO(caion  onder  British,  on  a.  ship  o(  wor,  i.  t86 

flag  to  be  hoiued  by  nrilUh  coosulai  otftcen,  i.  J14  m. 

wats  waged  for  in^ulu  to.  i.  400 

enemy's  goods,  how  protected  by  ncniral,  ii.  31  j 

neutral  goods,  how  affected  bjr  enemy's,  jL  315 

neutral  ship,  usin)j  cnemy'ii,  ii.  170  «.,  ii.  31S 

uses  of,  orinjcciii.  jtii 

how  far  IteaitT  of  of  truce  may  advance,  U.  361 

of  irtice  proceeding  from  enemy's  line  during  battJ^  ttj 

insunces  of  use  of  of  truce,  ii.  J63  n. 

provisions  uf  Bmseels  Confcmncc  as  to,  of  lnice,ii.  36]  1 

licercc  lo  trndc  under,  of  a  jmrlituiar  n:)li(in,  ii-  371 

Uniie<l  St^itet  army  regulations  ait  10,  of  tniu,  ii.  4a,  47 

United  Stales  nary  regulaiiona  as  to,  of  mice,  ii.  361  m. 

FOLKESTONE, 

limits  of  port  of,  ii.  561 

FOREIGN  ENLISTMENT, 

sdtutcs  of  the  United  States  as  to,  ii.  199 
the  case  of  the  '  Meici>r,'  &c.,  iL  199  n. 
origin  of  the,  acts,  ii.  301  n, 

FOREIGN  ENLISTMENT  ACT  (BRITISH),  

lemailcs  on  xnine  sect  ions  of  33  ;ind  34  V'id.  c.  90^  i.  7<K 
liability  of  officers  of  foreign  ships  of  war  uflder,  J.  l^ 
insi;iiic«i  of  siispen^iinn  ol7  li-  203  n. 
cases  in  which,  wai^  called  Into  operatlnn,  ii.  203  M, 
the  Foreigo  Enlistment  Act  1870,  iL  541 

FOREIGNERS  fALIEN.S), 

*  Droit  d'AuWiiic,'  i.  tCo,  161 

niles  of  inicmalional  law  as  to,  i.  159^  l6c^  419,483 

rules  of  English  law  as  to,  t.  161, 35 1 

Tulcsoflhc  United  States  as  to.  i.  i6t,3St,4S5 

hiw  of  Ir.iilc  and  navij^ation  adcctiDg,  L  166 

criminal  lawi  afTwtinj;,  i.  rfi? 

jurisdiction  of  a  State  ovrr,  i.  170, 349 

right  of,  to  make  a  icstaincnt,  L  173 

slams  of,  on  board  an  English  ship,!.  191  k. 

cases  imtlcr  the  24  and  15  Vici.  c  9j,  widi  respect  t<^  1.  194  e. 

cxlr.idilion  of,  i.  ji  i  «. 

ezterriiimaliiy  of,  in  China.  I  339.343 

remedies  of,  intent,  in  China,  t.  343 

naturalisation  of,  i.  349  et  m^. 

course  adopted  by  the  United  Stale*  during  the  dvU 

I  365  "■ 
prnvisions  of  the  British  Naturalisation  Act  1870  as  10,  i.  JS5  tf 
right  of,  to  petition  House  of  Commons  of  Great  Britain,  L4i)£ 
right  of,  to  Icnent  of  reprisal,  i.  437 

provisions  of  Mafjna  Cnarti,  and  37  Edward  III.  as  lo,  i.  4IIS 
United  .Slates  navy  ie|ruiaitons  as  to,  in  Moclcade-nmi 
sening  State,  ii.  5 
duties  which  may  be  required  of  domiciled,  iL  5 

FORUM  CQNTiiACTUS,\.  168 

FORUAf  DOMICIUI,  \.  i68 

FORVii REl  G£ST^,\.  168 
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'RUM  REI  SIT^,  i.  199 

ANCE, 

French  naval  regulations,  i.  iiS 
French  law  of  divorce,  i.  166  «, 
convention  between,  and  the  United  States  with  respect  to  consuls, 

i.  324, 330 
treaty  between,  and  China,  i.  334  et  seg. 
laws  of  naturalisation,  i.  351 
laws  of  domicil,  i.  368,  371  n, 
refusal  of  mediation  in  1870,  i.  416  n, 
martial  law  in,  i.  500 

conduct  of  French  armies  in  181 5  as  to  works  of  art,  ii.  105  tt. 
opinion  of  French  government  in  1870  as  to  the  contraband  nature 

of  coal,  ii.  :6o  n. 
rules  of  salvage  in  war,  ii.  $31 

^ANCONIA,'  case  of  the,  i.  135  «.,  iL  SS9  ''  ■*■'?■ 

EE  SHIPS,  FREE  GOODS,  i.  21 

remarks  on  the  maxim  of,  ii.  310  et  seq. 
decisions  as  to  the  privilege  of,  ii.  315  n.,  335  n. 
Lord  Nelson's  opinion  on  the  maxim,  ii.  317  «. 
principle  of,  when  first  put  forward,  ii.  317  n, 

ERA  or  TREUGA  DEI,  L  7  ». 

GITIVES, 

how  to  be  treated,  ii.  93 

United  States'  army  regulations  as  to,  ii.  40 

NEVA,  CONFERENCE  OF,  1871,  i.  S3  «■ 

rules  applicable  to  neutral  governments  adopted  at  the,  ii.  1S5  n. 
award  given  at  the,  ii,  186  n. 
remarks  on  the  rules  adopted  at  the,  ii.  189  n. 
reasons  of  Sir  Alexander  Cockbum  for  not  signing  the  award  given 
at  the,  ii.  189  n. 

NEVA,  CONVENTION  OF, 
parties  to  the,  ii.  81  n. 
'additional  articles,'  ii.  83  «. 
ambulances  and  military  hospitals.  Art.  t,  ii.  83  ». 
definition  of  ambulance.  Art.  3  Add.  Art.,  ii.  83  n. 
hospital  staff,  &c.,  Art.  2  and  3,  Art  i  and  2,  Add.,  Art  il  82  n., 

83  «. 

distinction  between  persons  on  military  hospitals  and  ambulances, 

Art  4,  ii.  82  n. 
treatment  of  inhabitants  helping  wounded.  Art  5,  ii.  82  n.;  Art.  4 

Add.  Art,  83  «. 
treatment  of  sick  and  wounded,  Art.  6,  ii.  82  ».;  Art  5  and   11 

Add.  Art.,  83  n. 
flags  to  be  used  by  ambulances,  &c,  Art  7,  Art   I2  Add.  An., 

ii.  85  n. 
boats  picking  up  wounded.  Art.  6,  Add.  Art.,  ii.  84  ». 
hospital,  &c,  statf  of  captured  vessel,  Art.  7  and  8  Add.  Ait.,  ii. 

84  ff. 

military  hospital  ships.  Art.  9, 12  and  13  Add.  Art,  ii.  85  n. 
merchantmen  removing  sick  and  woimded,  Art  lO  Add.  Art.,  ii. 

84  ff. 
suspension  of,  Art.  14  Add.  Art.,  ii.  85  n. 
infraction  of  Art  5  Add  Art  by  the  Prussians  in  1870^  ii.  86  «. 
SeePiXt.  56  of  the  Brussels  Conference,  ii.  178 


586 


INDEX. 


GREAT  BRITAIN, 

couHe  adopied  by,  in  1861,  as  10  privateering,  L  39  «l 
n}{ht3  of  blockade  recognised  by,  in  1865,  i.  691: 
declamtion  of,  in  iKji,  on  Tureign  interference,  85  ■. 
amtudc  of,  in  1840,  towards  F.gypt,  i.   85  m. 

1834,  lowardi  Spam,  t.  86  w. 

1847,  towards  Portugal,  i  87  •, 

1837,  towards  Greece,  i-  97  ». 

i860,  towards  Naples,  i.  97  ". 

1X60,  towards  Umbna,  Ac,  i-  97  «- 
dominion  rUiraed  by,  over  Itrili«h  seas,  L  loH  m. 
naval  rej^latiotu  as  to  salutes,  i.  ttS 
territorial  jurisdiciion,  i.  139 
ireaues  with  the  Slave  States,  i.  aio 
general  (TKtradilioii  Act  1S70.  i.  311  «. 
treaty-making  power  of,  i.  353 

Statute  of  Anne,  c  t6,  as  to  priirileges  of  arabatqdor\  i.  iSl  * 
consular  oRicers,  i.  314  n. 
duties  of  British  consuU,  i.  335  H.  tl  tt^. 
jurisdiction  of  consuls  in  the  East,  i  333  rt sn. 
the  Supreme  ConsuUr  Court  in  Turkey,  i  33^  m, 
trcalies  w-ith  China,  i,  33J,  343  m. 
treaties  with  Japan,  i.  ;J45  w. 

Supreme  Court  of  Justice  in  China  atvd  Japan,  X.  346 
treaty  with  Persia,  i.  347 

proclamation  in  1793  and  1807  as  lo  seafaring  men,  i.  3Je  r 
laws  of  naturalisation,  i,  351 
instnictioits  in  1863  a»  to  domicil,  i.  ^361 
treaty  of  naturalisation  with  (he  United  State**  i.  384 
Naturalisation  Act  1S7O1  >■  3$5 
nativnal  9tatu»  of  women  and  children,  i.  387 
enacunents  ua  to  piracy,  i.  398  n. 

diifpule  witli  Spain  in  reference  to  Ntwtka  Sound,  t.  404 
abolition  of  alavciy  by,  i.  403  n. 
treaties  for  sLipprc&sion  of  negro  slavery,  1.  40a  n. 
petitions  to  the  House  of  Commons,  i.  406  n. 
enactment  as  to  scanten  deserting  from  merchant  stiin^.  i 
piopoaal  of  mediation  to  France  <ind  I'russia  in  1 
reprisals  in  1850  in  reference  to  (be  case  of '  Pacin 
the  c^sc  of  the  '  Caroline,'  L  4 13,  4:9 
rit;ht  of  sovereign  10  prohibit  subject  from  leaving  the  rabk 

433*^ 
right  of  sorcreign  to  make  war  aad  peaee,  I.  475  «. 
enemy  selling  ships  in  port  of  Great  Driuin,  L  480  n. 
enactment  pasnetl  during  Crimean  war  as  to  KussunboadifMn 

ties,  &c.  i.  48=  n- 
provisions  of  Manila  Chans  and  37  Ed.  III.  as  toraretgaer^i.  J 
usage  as  to  Droits  of  Admiralty,  i.  486, 490 
provisions  of  34  Ceo.  II  I.  c.  79  a»  to  enemy**  ddM,  i.  4S9 
practice  as  lo  cncm)-'s  debts,  i.  490 
treaty  with  the  United  States  as  to  enemy's  debts.  L  49» 
condemnation  of  Danish  vessels  as  Droits  of  Admiraby,  B.  wp 
altitude  towards  Mexico  in  1861,  t.  496  >. 
couns  martial,  1.  got  s. 
the  Mutiny  Act,  i.  joi  n. 

instructions  in  r^oS  to  vessels  with  letten  of  nunjue,  it  I 
prnclamaiions  of,  in  1793,  ii.  53  tt. 
navii]  prire  Act  1 S64,  ii.  1  xd  m.,  534  «. 
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REAT  BRlTAlN—cemtinued, 

courses  adopted  in  1854  as  to  enemy's  property  on  the  high  seas, 

ii.  126  1-,  487 
Foreign  Enlistment  Act,  ii.  203 

claim  of,  to  seize  British  seamen  in  American  vessels,  iL  301  «. 
declaration  in  1854  as  to  contraband,  ii.  314  ». 
privateering,  ii.  315  »«• 
prize  courts  of,  ii.  394  to  443 
statutes  relating  to  Martial  Law,  il  453  n. 
rules  of  salvage  in  war,  ii.  531 
Foreign  Enlistment  Act  1870,  ii.  541 
proclamation  of  neutrality  in  1877,  ii.  551 
Earl  Derby's  letter  {1877)  on  neutrality,  ii.  553 
British  territorial  waters,  ii.  559 

GUARANTEE,  TREATIES  OF,  i.  ^35  to  341 
how  far  binding,  iL  61 

GUERILLA  TROOPS, 
what  are,  ii.  6 
how  enrolled,  ii.  6 

responsibility  of  State  for  acts  of,  ii.  6 
how  to  be  treated  when  made  prisoners  of  war,  Ii.  7 
what  is  taking  of  enemy's  property  by,  ii.  7 
what  is  killing  of  enemy  by,  ii.  7 
tnay  be  punished  as  banditti,  ii.  7 
distinction  between,  and  insurgent  inhabitants  or  levies  en  masse. 

Sec,  ii.  7  ei  seq. 
punishment  inflicted  by  the  Prussians  in  1870  for  harbouring,  iL 

%n. 

HABEAS  CORPUS  (writ  of), 
suspension  of  the,  i.  502 
United  States'  Act  of  Congress  as  to  the,  L  504  n. 

HEAD-HONEY,  ii.  400 

HONOURS  OF   WAR,  WITH  ALL  THE 
meaning  of  the  phrase,  ii.  348 

HORSES, 

when  contraband  of  war,  ii.  260  n. 

HOSTAGE, 

io  case  of  contract  of  ransom,  ii.  360 

when  entitled  to  be  released,  ii.  360 

result  to  prisoner  of  death  of,  iL  360 

taking  of  hostages  during  Franco-German  War,  1870,  ii.  360  n, 

effect  of  recapture  on  hostage,  il.  336 

United  States'  army  regulations  as  to,  ii.  43 

HOSTILE   TERRITORY,  L  498 

fiUASCAR,' 

case  of  the,  L  388 

^MMORILIA,  EJUS  JURISDICTIONIS  ESSE  REPUTANTVR 
UBl  SJTA  SUNT,  i.  199 

MPRESSMENT, 

of  seamen  by  British  cruisers,  ii.  300  et  seq. 
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IMPRESSMENT— i-owAwK^//- 

claim  of  Crrat  Knciin  to  leiie  British  seamen  in  Amciian  wmk 

wlicn  :iKuKloned,  ii.  301  n. 
rule  ti(  ih«  United  Suics  as  to  the.  of  Kuncn,  U.  jtra 
English  s.uitutes  in  reference  to  the  imprcnmetu  of  Bnuiki 
from  Brhbh  merchuitmen,  a.  303  m. 

INDEPENDENCE, 

rights  of,  i.  So 
wars  of,  1.4  $6 

INSTANCE   COURTS, 

part  of  the  English  Admirally  Court,  ii.  4t6 
conns  in  the  United  States  which  uc,  ii.  421 
juriitdiction  of,  ii.  416,  43$ 

iNSTRUMENTS   ANP   MUNITIONS   OF   WAR. 
rule  as  t»,  btinn  dcemciJ  contrnband,  ii.  j^t 
what  is  included  within  the  icmu,  ii,  357 
cxpuricd  during  Crimean  war,  ii.  258 
Ste  War. 

INSURANCES, 

effect  of  declaraticm  of  war  on,  i.  481 

of  vessel  and  cargo,  when  ille^I,  ii.  17s 

of  pro|)«:ny  liable  to  i:onii»cilion,  ii.  241 

of  articles  contrit)»nd  of  war,  H.  3fi\fl  st^. 

of  contrahitnd,  where  enforceable,  ri.  266  h. 

effect  of  Declaration  of  Paris,  1856,  as  to  certain,  U. 

on  colonial  or  coastinf*  trade,  ii.  33;  n, 

00  enemy's  property  pitKcdod  by  licence,  ii.  374  n. 

INSURRECTION, 

of  the  Legations  in  1859,  i.  77  »f. 

distinction  between,  iind  revolution,  ii.  46J 

when  justifiable,  ii.  46J 

insur^enu,  Iiow  piini^luble.  ii.  467 

hifiioricaJ  instances  of  punishment  of  insurgents,  ii  468 

United  States' army  reguLations  as  to,  ii  jo 

INSURRECTION,  WARS   OF,  1456 

INTERNATIONAL   LAW, 
among  the  Jews,  i.  3 
amonj;  the  Greelcj  and  Romans,  i.  3 
effects  of  Ciirisiianity  on,  i.  4  etit^. 
after  fall  of  Rowan  Empire,  i  6 
sources  «f,  i.  6,  50  el  jty, 
effects  of  Reformation  on,  i.  8 
prctenMons  of  the  Popn  a«  to,  L  8 
earlier  maritime  law»,  i.  9 
writers  on,  before  Grotius,  t.  loet  iff. 
from  1684  to  1713, 1  13  (isff. 
writers  on,  after  Grotiua,  i.  14  et  tef. 
from  1713  to  1763,1.  17  ft  seq. 

1763  to  17S9,  i.  30  W  fiy. 

1789  (o  1815,  i.  23  ft  i^. 

t8i5  to  1843,1.  3.ietseq. 

1842  to  t86i,  i.  33  el  My. 

t86i  to  1877,  i.  38  fl.,  tmdpr^aet 
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NTERNATIONAL  LAVf -amtimud. 

definition  of ,  L  41 
divisions  of,  i.  42  ti  Mq. 
treaties,  i.  45.  56 
customs,  L  46 

rules  of,  how  &r  obligatory,  i.  48  et  seq. 
remarks  on  the  imperfect  state  of,  i.  50 
Roman  civil  law  in  relation  to,  i.  53 

courts  in  the  United  States  which  have  a  binding  auth<Hity  in 
questions  of,  i.  432 

■^TERVENTION,  WARS  OF,  I  459 
grounds  of,  i.  460  «/  seq. 
rule  of  international  law  in  reference  to,  L  465 
when  justifiable,  i.  Si  et  seq.,  408,  465 
remarks  of  Canning  on,  i.  82  ».,  83  n. 
remarks  of  Lord  Palmerston  on,  i.  83  n. 
remarks  of  Chateaubriand  on,  i,  83  ». 
declaration  of  the  British  Government  in  iSai  on,  i.  85  «. 
principles  adopted  by  the  British  Govermnent  at  the  Congress  of 

Vienna  on,  i.  85  «. 
course  adopted  by  Great  Britain  in  1840  as  to  Egypt,  L  85  m. 
stipulations,  when  a  ground  for,  i.  8$ 
remarks  of  Lord  Mahon  on,  i.  86  «. 
course  adopted  by  Great  Britain  in  1834  as  to  Spain,  i.  86  «. 

1847  as  to  Portugal,  L  87  n. 
humanity,  when  a  ground  for,  i.  87 
cases  where,  authorised,  i.  88 
course  adopted  by  Great  Britain,  France,  and  Russia,  in  1837,  as 

to  Greece,  i.  97  «. 
course  adopted  by  Great  Britain  in  i860  as  to  Naples,  i.  97  n. 

Italy  in  i860  as  to  Umbria  and  the  Marches, 

L97»«. 

RON, 

when  contraband,  L  261  n. 

SLANDS, 

rights  of  domain  and  property  in,  i.  139,  146 
law  of  the  United  States  as  to  unoccupied,  i.  139 
'  Ugne  de  respect^  i.  146 
the  case  of  the  '  San  Juan,',  i.  152  n. 

APAN, 

treaties  with  Great  Britain,  i.  345  h. 
United  States,  i.  345  «. 
British  Stipieme  Court  of  Justice  for  China  and  Japan,  i.  346 
laws  applicable  to  British  subjects  in,  L  346 
punishmmt  of  offences  in  British  ship  off  coast  of,  L  347 
what  trade  with,  is  unlawful,  i.  347 
refusal  of,  to  commercial  intercourse,  i.  405 

[UDGMENTS  (Sentences), 
effect  of  criminal,  i.  196 
foreign,  how  far  conclusive,  i.  197  to  199 
foreign,  how  authenticated,  L  30i 

7WM   MAJESTATIS,\.  127 
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JURISDICTION,  TERRITORIAL,  L  tjs 

dblmrtinn  between  martiiutc  tcnitory  and,  i.  tjj 

of  the  BiitUli  crown,  i.  139 

of  Uic  United  Slates,  i.  r4o 

of  Turkey  over  the  DardvncUea  and  Bospbonu,  I  14J 

limits  of,  i.  191 

of  StAtc  over  its  ciibcns,  I.  169 

foreigners^  L  170 

property,  1.  171 

ships.  I.  175 
over  private  vessels  of  another  State,  i.  too 
British  subjects  in  South  Africa  tn  what,  lixUci  191)1. 
PrnviMon.s  of  the  Foreign  Jurt»dictloii  Acts  (BriIish)tL  1; 

JUS  AD  RE.\f,  i.  379  «. 

•JUS  ALBINATUS  (Dwt  d'Auiaitu),  I  i6d 

yUS  ANGARIj€,  i.  436  «. 

JUS  DETRACTUS  {Droii  dt  Ritractien\  i.  160 
JUS  OrSPOMENDJ.  i.  173 
JUS  EAflNEiVS,  i.  129 

JUS  GEJvrruM, 

its  or't^iin,  i.  3 

after  fall  of  Roman  Empire,  1. 6 

rights  of  foreigners  ^m  the,  i.  173 

JUS  IN  RE,  \.  379  «. 

JUS  INDIGENATUS,  L  353,  374 

JUS  POSTUMJNJI.W.  83,  512// i^.     Sif  POOTLWISV 

JUS  TERRJTORIUU,  i.  183 

KHEDIVE   OF  EGYPT,  I  131  n. 

KrDNAPPING   OR   MAN-STEALINC,  ii.  x^tttttq. 

punishment  for,  li.  195 

KING'S  CffA.XfBERS,    THE,  L  140 

KOSZTA,   MARTIN, 
CMCof.i.  91,357 

LAKES, 

rights  of  property  in,  i.  145 

LEGATION, 

rights  of,  i.  333 

instances  of  rights  of.  accorded  tn  pirates,  L  MJ  m. 

institution  of  permanent  legation^  i.  270 

aecrctaries  oft  i.  274 

vfhal  necessary  to  be  entitled  to  privilege  0^  i.  374  n. 

LEGISLATION, 

general  rights  of,  i.  1J3 
extent  of  municipal,  i.  159 
as  regiirds  foreigners,  L  160 

LETTERS  OF  CREDENCE,  1.  301 


UX  /-.-JLl :.  151 

i£X  LC'Cr  ,-;  CT7.f.  •"•.'-!:•■  i.  r^? 

UCEXCE5. 

BcessCT  i£.  OatriHwai.  i.  inc  ^ing: 

'ifKcoI  JCffiii:r,  i.  jcc 

fair  M^az  purxaea  rnatcd.  iL  jbo 

how  T^r^iixd.  i.  jiid  ^  iuy. 

hov  :a  be  eteciEsu  iL  jci}  <f  Mf- 

csccrr'f  prjperrj  «ii«ucr  ptoiecopl  br.  sL  jrj 
to  as  alid  tn^ny.  d.  jr+ 

CompalKCo  bjo*  fir  ilo.  enmae  far  lKcac&  c£  u.  7^ 

far  iinporan>:B  <^t.  a.  J^ 

wfaetber  rvtrospectnc  ii.  378 

bo*  appropriaied.  a.  5^9 

aitentxm  oC  iL  379 

how  Ctr  a  pTitucooo  faw  iQegal  acts,  a.  379 

GHTHOUSES, 

erecdon  erf.  in  EngUnd,  L  128  m. 
nuinteoance  at,  i.  142 

ONE  DE  RESPECT,  L  146 

NDON. 

Conference  of,  1871, 1  144  «■ 

JL  PACKETS, 

when  exempt  Irom  ordinary  process  of  a  foreign  tribunal,  i,  iji  «, 
postal  convention  (1843)  between  France  and  Englaml  as  tit,  in 

time  of  war,  ii.  54  n. 
during  the  war  in  1795,  ii.  54  m, 

merchant  steamers  carrying  government  mail,  ii.  389  m. 
canying  enemy's  despatches,  iL  323 
the  case  of  the '  Trent,'  iL  324  n. 

\RE  CLAUSUM,\.  142 
the  Baltic  Sea,  i.  143 
the  Black  Sea,  i.  143,  144  k. 
inland  lakes,  L  145 
Ugne  de  rtipect,  L  146 
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MARQUE,  LETTERS  OF, 

diitiiiclion  between,  and  <  leilcn  of  reprisal,'  L  415 
provisions  of  S3  ^^^  III>  c-  '^  ^  lOr  ii-  '3  "^ 

turisdiction  of  ihe  Court  of  Chaocery  at  10,  ii.  13  M. 
low  forfeiierl,  ii.  13  m. 
inst met innfi  issued  in  1798  by  the  Briti&fa  GavenuneM  toommtl 

vdfleU  having,  ii.  13  «, 
procUmatian  issued  in  1801  as  lo  the  coloius,  &c,  ut  be  curad tf 

ships  with,  ii.  13  m. 
inslnicttons  issued  liy  the  United  Stales  in  1811  to  fimrnnrtrt 

of  American  privateers,  ii.  tjn. 
origin  of,  ii.  14  i», 

whai  Roods  may  be  sciied  bj-  ftwce  o^  14  «: 
to  what  enemy  applicable,  ii.  14  «. 

caunnc  ndoptcd  by  Ihv  United  Stales  in  1861  &s  10,  iL  18  « 
who  ha«  the  right  to  itttie,  ii.  iR 
issTied  liy  both  belligerents  10  the  same  vessel,  ii,  19 
issued  by  allied  powers  to  (be  same  vessel,  ii.  19 
issued  to  a  vessel  of  a  neutral  Slate,  ii.  19 
law  of  Plymouth  colony  as  to,  ii.  30 
law  of  New  Vmlt  colony  as  to,  ii.  so 
treaty  of  1786  bciwfcen  f  ranee  and  Fngland  as  M^  Ii  *> 
genemt  chnr.icter  of  Creaitei  as  to,  ii.  so 
d«claralton  of  Great  Brit.iin  in  !8;4.  a»  to,  ii.  31$  n. 
when  capture  by  ship  with,  is  no  lawful  pri»,  ii.  535  «. 

MARRIAGE, 

hvvf  onii'Jcrcd  in  difTerenl  countries  i  163 
validity  of,  by  what  law  dctcmiincd,  i.  i6a 
riiflits,  Slc,  of,  by  what  lav  dcicnnincd,  i.   162 
general  rules  of  interoftlional  Liw  as  10,  L  163 
the  cise  of  Sottomayor  I'.  Uc  BamM,  i.  163  tr. 
dii-orce,  i.  164 

solemnisation  of,  by  consuls,  i  326 
effect  of,  on  domidl,  i.  369 

national  duuacter  in  England,  i  387 

MARTIAL  LAW, 

the  case  of  cx-Covpmor  EyfC,  i.  470 

nature  of  proci, million  of,  i.  498 

distinction  between,  and  military  law,  i.  499 

how  to  be  apphed,  i.  50a 

conditions  under  which,  applied  in  Krance,  i.  $00 

in  Great  Britain,  i.  501 

in  the  United  States,  i.  501 

the  right  to  diMrlare.  i.  508 

effect  of  proc-bmatinii  of,  ii.  452  w, 

Englith  stntuies  rebtinj;  to,  ii.  452  m, 

'extra-tcrniorial  mani.1l  law/  it.  454 

case  of  Lambdin  P.  Milligan,  il.  454  «. 

remarits  on,  ii.  455  ». 

U  ntted  Suies'  army  regulations  as  to,  ii.  36^  37 

MEDIATION, 

in  iniemationa!  disputes,  i.  87,  415 
protocol  to  the  Treaty  of  Paris  1856.  as  to,  L  41$  «. 
proposal  ot  Great  Uriuia  fur,  to  Franca  oikI  Piussk  ia  ifl?^  i 
416 
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MERCENARIES, 

duty  of,  with  regard  to  merits  of  war,  i  452  «. 
who  are,  ii.  5 
how  enliste<f,  iu  5 

MERCHANTS  (TRADERS), 

national  character  of,  t.  360  st  seq, 
domicil  of,  L  367,  371 
resident  in  the  East,  i  373 
neutral,  in  enemy's  country,  i.  373 
neutral,  in  own  country,  i  382 

MILITARY  CEREMONIAL,  L  107.    Ste  Ceremonial 

DO.  CONVENTIONS,  L  229.    See  CONVENTIONS 

DO.  JURISDICTION,  ii.  120 

United  States'  army  regulations  as  to,  ii,  37 

MILITARY  LAW,  i.  499 

distinction  between,  and  martial  law,  L  499 

MILITARY  NECESSITY,  H.  117  et  seq. 

United  Sutes'  aimy  regulations  as  to,  iL  37  to  40 

MILITARY  OCCUPATION,  i.  377,  ii.  444,  462,    See  Conquest 

DO.  OPPRESSION, 

United  States'  army  regulations  as  to,  ii.  36 

MILITARY  PERSONS,  iu  379 

DO.  RIGHTS,  i.  266 

DO.  SALVAGE,  ii.  533.     See  SALVAGE 
MINISTERS  PLENIPOTENTIARY,    L   272. 

DO.  RESIDENT,  i.  272.    See  Diplomatic  Agents 

MINORS,  L  370 

MIXED  TRIBUNALS,  i.  S3-    -S""  Egypt 

MOBILIA  SEQUUNTUR  PERSONAM,  i.  155 

MONARCHY,  i.  125 

MONEY, 

loans  of,  to  belligerents  by  neutrals,  ii.  195 

licence  of  crown  to  raise  loans  of,  ii.  196  «. 

subscriptions  for  the  use  of  belligerent  by  subject  of  neutral  State, 

ii.  196  «. 
offence  of  the  above  nature  how  to  be  prosecuted,  iL  197  n. 

NATIONAL  CHARACTER  (NATIONALITY), 
how  determined,  i.  348,  360 
how  lost,  i.  351 

renunciation  of,  i.  353,  385,  388 
duration  of,  conferred  by  naturalisation,  i.  356 
case  of  Martin  Kosita,  &c.,  i.  357 
effect  of  doctrine  of  allegiance  on,  I  359 
of  a  merchant,  L  360 
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NATIONAL  CHARACTER  (N ATI ONALITY)— o««toBwyL 
of  art  ambasv^icIoT,  bow  aJfTecicd  by  domicil,  i.  }68 
of  a  consul,  bow  affected  by  domicil,  i.  368 
how  afl««ted  by  miliwry  occupation,  i,  377  et  Sff. 

cauan  by  Ircniy,  i.  381 

rcvolulion,  L  3S1 

nature  of  bu5ine»5, 1.  38a 

employment,  i.  383 
of  sUps,  L  383 
of  jtoods  (carfio),  i.  5S4 
of  women  and  children  in  England,  i.  387 

NATIONAL  WARS,  1-459 

NATURALISATION. 

Tights  of  naluraliscd  British  subjecu,  i.  329  m, 

liBhls  of,  i.  349,  3S5 

laws  of  Great  llritain  as  to,  i.  3jr  ' 

the  United  Stales  as  to,  L  351,  352 

Fraocc  as  Lo,  i.  3>t 

Austria  as  to.  i.  351 

Prussia  as  to,  t.  352 

Bararia  as  to,  i.  3S2 

Wunemlier};  as  to,  1.  3JS 

Russia  85  to,  i.  352 

Spain  as  to,  i.  351 
duration  of,  conferred  by,  i.  356 

opinion  of  Mr.  Secretary  Cross  on  Uic  cotiscquences  o(  i  3  J 
treaty  of,  bctwi-cii  Great  Uiitain  and  ibe  United  Sutcs»  L  jSt 
British  Nntut^lisAtion  Act,  1870,  L  385 

NAVAL  STORKS, 

when  contraband,  11.  254  ft  tt^. 

NEUTRAL, 

duly  of,  as  to  mediation,  t.  415 

duties  of,  when  they  commence,  i.  478 

how  aCTcctcd  by  declaration  of  war,  i.  497 

when  to  be  considered  .in  enemy,  ii.  141,  305,  213 

transfers  of  CDcmy's  ship  to,  ti.  ij%  tf  tff.,  \ti6eittf, 

when,  ship  may  ac<iu|rc  hostile  chaiBctcr,  Ii.  142 

proob  of  a  vessel  being,  ii.  144  «/  stq,^  297 

— %-csseIs  Iradinj;  wiili  enemy,  iL  158 

— accnt  for  English  nubjci-is  in  enemy's  couotTTt  ii-  159* 

trade  with  enemy  thr(>U)::b  port  of,  ii.  164 

—ship  when  liable  to  foifcilure,  ii.  170  n. 

dclinilion  of,  ii.  173 

riKht  of  sovereign  States  to  remain,  ii,  1734/ Mf. 

rule  as  to  trade  of,  ii.  175,  24;  m. 

duties  0^  towards  belligeTcnt.  ii.  176*  391,  30$  et  srf. 

jn-ovisions  of  Hrusscl.s  Conference  as  to  such  dultes,  it  177  ■. 

rights  of  belligctvnt  in  territory  o^  ii.  177  tt  t(q. 

rights  of,  in  belligcreni  territory,  iL  176  «, 

Enssa^oof  troops  ihrouKh  lerrilorj-  of,  it.  178 
ostilit>'  in.  territory  when  justiAablc.  ii.  181 
rights  and  duties  oi.  State  to  belligerent  ships,  ii  181  tt  ary. 
— port,  liow  it  may  be  used  by  belligerent,  ii.  183 
duties  of,  determined  by  treaty  of  Washington,  iL  t8j  «. 
right  of,  to  assist  bcUigereni  by  monc}-,  iL  195  tt  Mf. 
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duties  of  beUigcrent  ship  in  ports  of,  it  196  elsey. 

cntraace  and  ^lea  of,  ship  ijito  and  from  blockaded  pon,  il.  332, 
336  «. 

duty  of  n«uirah  proleuini;  to  trade  witli  neutral  pon.  ii.  353  n. 

Dcutml  pM&sciii;er  on  neutral  ship  vinlniinj^  UockadCi  ii>  Z40 

neuUiU  ship  unilcr  cnem/s  convoy,  ii.  293 

right  of,  10  lade  ptopcTty  in  an  armed  enemy  vesael,  U.  396 

remarks  on  ihc  nnLiiion  of,  duties,  ii.  307 

*  _  I  of  enemy's  goods  in,  ship,  ii.  308  rf  se^, 
I'Carriacie  of,  ^^oods  in  enemy's  »hip,  ii.  ^10  ft  j<y. 
^enemy's  propcny  how  xfTircted  by,  flag,  ii.  31 1 

litt.il  property  how  affected  by  enemy's  fuK,  ii.  jt  I 
Idcdaraiion  of  drcat  Ilriiain  in  1854  as  to,  commcrcei  il  314  ■• 
f^claratioo  of  Paris,  1856,  as  to,  commerce,  iL  31s 

nsc  of  encnty*s  fiae  and  po&s  by,  ship,  ii.  31S 

carr^^kgc  of  cncmy^  despatches  by,  ship,  li.  331  et  seq. 
Mrigbts  of,  (oontry  as  to  its  rebiions  wiUi  the  enemy,  ii.  333, 33$  NT 
Vrvle  of  the  war  of  i7$6,'ii.  330 

'niteof  1793,' ti.  333 

when.  State  may  dclcnniDe  validity  of  maritintc  ptize»,  IL  413, 

whether  prirc  ctjurt  may  sit  in  a,  territory,  ir.  423 
sale  of  priie  by  bclltKerent  in,  tcrriior)-,  ii.  433  «. 
Daiufer  of  conqucrcti  tcrriior>-  by  belliireTent  to,  iL  473 
prisoners  of  war  in,  territory,  iL  $16 

lUTRALITV, 

duties  of,  how  ihey  aileet  belligerent  cruisers,  i.  1 S8 

two  kinds  of,  iL  6;.  174 

views  of  General  Wellington's  ministers  io  1793  as  to^  ii.  6s 

ptoclanuition  nf,  when  necessary,  it.  173 

what  is  vioUtion  of,  ii.  174,  305  //  teq. 

Jdutics  oi,  ii.  176 

tules  of,  adorned  at  ihc  Geneva  Conference,  iL  185  n. 

statutes  of  tlic  UnilctI  States  relating  to,  tL  199  st  se^. 

statutei  of  Grc^t  Britain  rdattng  to,  iL  303  tt  jof.^  541 

duty  tif,  as  to  bdliKcrcni  propcny,  iL  304 

captures  in  violation  of,  ii.  304  el  sef. 

compubion  and  duress,  how  tar  a  justilicatton  tot  a  departure  from, 

iL  209  «.,  147.  3K) 
declaration  as  to,  in.ide  by  Grot  Britain  in  1854,  iL  314  k. 
pntdnmaiion  of,  by  Great  Britain  in  1&77,  tL  jji 

W-COMBATANTS, 
who  arc,  iL  3 

when  character  of,  ceases,  iL  3 
bow,  may  become  cun*Uttanls,  ii.  9 

wfaeo  Don^omb^itditis  to  be  treated  as  prisoners  of  war,  ii.  3  m. 
when  exempted  from  extreme  rights  vf  war,  tL  73  ci  uf. 

W-INTERCOURSE, 
of  bdlisertntf,  L  4S0 
stnctitccc  of  the  rule  of,  L  483 
exception)  to  the  rule  of,  i.  483 

JNCIO,  L  103  »r.,  234,  374.    Sef  UiPtjDiUTlc  Ar.r.NTS 

UJCAT/0  EX  Qi/ASI  CONTRACTU,  L  189 
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OBUGATIOEX  QUASI  DEUCTO,  \.  189 

OPINION, 

wars  of,  i.  407 

•  PACIFICO;  cue  of,  i.434 

PAGANS, 

derivalion  of  name  o^  L  5 

PAPERS,  SHIP'S,  ii.  r44//*,v.»97 
spoliation  of.  ii.  39S,  299  h. 
using  false,  ii.  39^ 

earning  on  coasting  tnwl«  of  enemy  under  (aJiCt  \\-  333  *^  53)  >^ 
CDoacmnatioo  on  pnof  of  apoliation  o£|  ii.  437  Ji^ 

PARIS  CONGRESS.  ig^S 

prinriples  adoyilcd  as  to  marilitne  law,  iL  16 

list  of  ihc  powcis  that  bate  given  adhcskps  to  ttaooe  prindplci,  *. 

17 
amendment  proposed  by  the  United  Siatet,  U.  17,  136 
decUiation  adopted  as  to  blockades,  ii.  3 to 

insurances,  It  2Mi  m. 

conitaband,  ii.  315 
remarks  of  Professor  de  Martens  in  tS76  on  tbe,  U.  316*1 
riglilof  vUluiion  and  jearcb,  bow affcaed  by  tbe>  iL  318  s. 

PARIS,  TREATY  OF,  1S14,  i.  491,49^  «. 

ditto  of  1S56,  how  (ar  abrogated,  i.  144  h. 
the  Jjrd  protocol  to  the,  i.  415  n, 

PAROLING.  11.350 

United  States'  army  regulatiofu  as  to»  iL  40^  47 

PARTNERSHIP, 

effect  of  wiir  on,  i.  48a,  ii.  155  «.,  166  ». 

effect  of  dissolution  of,  in  prixecascs,  ii  169 

PASSPORT.    See  SArE-cONDucT  axd  Consuls 
PATRIMONIAL  KINGDOMS,!.  133 

PEACE, 

obligation  to  make,  i.  3;i 
the  power  to  m.ikc,  i.  352,  355 
of  Weitphalia,  i,  353  m, 

Tkeatv  of  Peace, 

power  of  prisoner  of  war  la  ni.-ike,  i  354,  355  h. 

parties  to,  i.  3  J7 

Vatiel's  definition  0^  L  257 

effect  of,  i.  258,  260 

validity  of,  i.  360,  266 

ft«m  what  period  binding,  i.  361 

captures  at  sea,  made  after  tignAtitre  of,  i.  :6i 

re-c.iptuTes  at  sea,  made  .tfter  sigruitiire  of,  L  364 

execution  of  slipulalions  in,  i.  :&;,  268 

the  principle  of'  Uti  pastieiitis '  when  applicable,  i.  =66 

revival  of  other  treaties  by,  i.  267 

breaches  of,  i.  368 

aeiay«  in  performing  conditkins  is,  i.  369 
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nRDUCTIO  INFRA  PRMSIDIA,  iL  522 

PERMISSION,  LETTERS  OF,  li.  14  n. 

i'ERSQNA  STANDI  IN  JUDICIO,  \.  481,  u.  361 

PILLAGE,  ii.  114,    See  Plunder 

P/RACY,  nature  of,  i.  49 

where  punishable,  i.  49,  192,  396 

whether  privatcersmen  to  be  treated  as  prisoners  of  war  or  pirates, 

i.  70  ft.  et  sef. 
robbery  by  a  pirate  in  an  English  haven,  i.  193  a. 
the  pirates  of  Tunis,  Tripoli,  and  Algiers,  L  225  n.,  396 
the  case  of  the '  Huascar,'  I  388 
definition  of,  L  3^  n. 
who  are  pirates,  i.  397  k. 
punishment  of,  in  Great  Britain,  398  L  n. 
what  ships  are  pirates,  i.  398  m, 
provisions  of  British  prize  act  1865  as  to  ransom  toaj^tCjL 

398  ». 
visit  of  vessels  suspected  of,  ii.  373  et  seq. 
whether  slave  trade  is,  ii.  277 
salvage  for  recapture  of  a  vessel  from  pirates,  tL  537 

PLEDGES,  i.  240 

when  given,  i.  240 

duration  of,  i.  241 

instance  of  the  canton  de  Vaud  (Switzerland),  i.  241 

PLENIPOTENTIARIES,  i.  421.    See  DIPLOMATIC  AGENTS 

PLUNDER, 

remarks  on,  ii.  92 

instances  of,  ii.  93 

property  exempt  from,  ii.  103 

provisions  of  Brussels  Conference  as  to,  iL  212  n. 

POPE, 

States  having  right  in  election  of  the,  i.  88 

nature  of  that  right,  i.  89  m. 

form  of  exclusion  adopted  in  1823  against  the  dection  of  Cardinal 

Severoli,  i.  89  n. 
instructions  of  Charles  X.  to  the  French  cardinals  gtung  to  the 

conclave  in  1829,  i.  89  «. 
from  what  ranks  to  be  selected,  i.  89  n. 
time  within  which  election  to  be  made,  i.  90  m. 
precedency  conceded  to  the,  i.  102 
status  of,  since  1870,  i.  102  n. 

guarantees  given  to  the,  by  the  Italian  government,  L  102  ». 
ancient  pretensions  of  the,  as  to  treaties,  l  239 
conduct  of  Uenedict  XIV.  in  reference  to  the  State  duties  of  hu- 

manity,  i.  409 
See  Nuncios 

'OSTLIMINY,  RIGHT  OF. 
defined,  ii.  512 
its  foundation,  ii.  513 
when  it  takes  etfect,  ii.  514 
in  cases  of  prize,  ii.  314, 521 
duration  of,  ii.  514 

connection  between  treaties  of  peace  and,  ii.  515 
in  cases  of  allies,  ii.  515,  533 /t. 
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POSTLIMINY,  RIGHT  OV—^ontinued. 
in  neutral  countr>-,  ii.  515 
as  rcgnrds  prisoners  (if  war,  'iL  516 
what  property  recoverable  by,  ii.  si6 
as  rexartU  real  properly,  ii.  j  1 7 
as  rcgarda  iown&,  provinces,  Stc,  ii.  518 
decision  of  the  United  Siutcs'  courts  as  to  grants  of  lamiayftf 

Great  Dritain  after  decUmlkin  of  independence,  it  51!  *. 
iur^urds  ii  'retrocession,'  ii.  $19 

as  TCKitxls  a  subjuK»icd  State  resuming  its  Indepcnclencci  ti.  ps 
case  of  the  city  of  Genoa  in  1614,  i>.  521 
as  regards  recapture,  ii.  S2i  tt  3m.    S<e  Rbcaituris 
law  of  nations  a?  to,  liow  Ear  bitidtng,  iL  525 
munio)>i)]  bwi  of  dilTerent  n;ttions  aa  to  the  appUcation  of  ilM^b 

524  et  sirg. 

PREJ-iMPTION, 

remarks  on  the  andenl  custom  of,  IL  265 

modern  usage  as  to,  ii.  263 

27  and  26  Vict.-  c  35  as  to,  ii.  264  m. 

PREROGATIVE, 

definition  of,  i.  125 

encroachment  on,  of  a  State,  i.  TS7  a. 

PRESERVATION  OF  THE  BALANCE  OF  PO\\'ER.i.  4&)tfflf. 

PRISONERS  OF  WAR, 

in  neutral  waters,  1.  1 76 

power  of,  lo  make  treaty  of  peace,  I.  254 

domicil  of,  i.  371 

who  may  be  made,  iL  3  «. 

treatment  of,  ii.  74 

mnsoming,  ii,  75,  357 

exchanging,  ii.  75 

permitting,  to  resume  ihcir  Hbcny,  ii.  77 

conditions  wliich  may  be  enforced  on  release  of,  ii  78 

duty  of  !\ipportinf;,  ii.  79 

what  labour  may  be  required  of,  ii.  So 

provisions,  of  llrusscls  Conference  as  to,  tl  80  ».,  350  «. 

treatment  of,  in  1S09,  by  the  Spaniards,  ii.  86  n. 

monicti  expended  for  support  of,  ii.  K? 

modem  cuKlom  as  to  mpporting,  li.  87 

treatment  of,  refusing  to  give  their  (vtrole,  ii.  87 

violating  parole.  S? 

who  cannot  be  kept  and  cannot  safely  be  irat  o«  ^ 
role,  ii.  8« 

byCharltt  xn.,ij.  S9 

by  Admiral  Anson,  ir.  Rij 

by  Hcnrj-  V.  oi  tngland,  ii  89 

weak  gurriaon  when  made,  il  90 
rcmarlu  of  Wvllin^iun  in  1810  on,  ii.  94  *. 
lakcn,(luringiUTU43ticc,  ii.  344 
duty  of,  released  on  parole,  ii.  350 

duty  of  soldters  made,  in  the  vicinity  of  their  coninuuider.  v.  )p 
hostages  for,  ii.  360 
staves  i^  ii.  436  n. 

rights  of  pottJiminy  as  regards,  ii.  ji6 
United  States'  navy  regulations  as  to,  ii  350  «.,  3*8  n. 
United  Staves'  jittny  regulations  as  tn^  Ji.  4t  to  49 
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tlVATEERS, 

CDune  adopted  by  England  in  iS6i  as  to,  t  ^  m. 

Judge  Daly's  remarks  on,  1,6911.  el  '•¥- 

wbcihcr,  arc  pirates,  i.  yj&  n. 

when  commiMran  necessary  fort  ii.  1 2 

checks  itncoicd  by  conuneicial  Sutes  on,  ii.  13 

if  allowable,  ii.  14 

consequences  or,  ii.  14 

cfTons  to  suppress,  it  i; 

dcclaralion  at  the  Conference  of  r.iris  (1S56)  as  to,  it  16  ttteg. 

coune  adoplci)  in  1814  by  ihe  United  States  asio,  it  13  w. 

treaty  r)ril)c  United  States  with  Pru»ia  as  to,  il  15  «. 

advocacy  of,  by  the  Untied  Staicii,  ii.  17 

le^lslatkin  in  I4tli  and  17th  centuries  u  to,  ii.  18  ». 

abstract  risht  of  nations  to.  ii.  17 

couise  adapted  by  the  United  Sutes  in  1861  as  to,  il  18 

declaration  of  Great  Dritain  in  181403  to,  ii.  31$ 

remarks  on  the  abolition  o^  iL  318  n. 

tO^al  captures  by,  ii.  40S 

remarks  of  Lord  Nelson  on,  ii.  409  n. 

KJVY-SEAL,  LETTERS  OF,  I  42S  «• 

R]Z£. 

V  made  after  signaiui«  of  treaty  of  peace,  1.  263 

.  the  ca«  of  the  "  Mentor,'  i.  263 

,  the  case  of  the  '  Gcrasimo,'  t.  37S  m. 

t  made  by  uncommissioned  t^essela,  it.  39S 

I  definition  of,  ii,  ii^ 

I  to  whom  they  belong,  ii.  II J 

I  .1    -.■>.. Monof,  ii.  116,400,  4d8«. 

^  of  naval  prize  act,  1864  rBriiish),  as  Id,  ii.  1  i(i  w.,  534  n. 
',.-..'...■  j.:.oftbeacicf  eoBgress  (1864)  of  the  United  States,  as  to, 
il.  ti6». 
J  property  captured  on  Land  bya  naval  force  niicthera  prize,  11.  I3;«. 
what  are  lawful,  ii.  1 26  //  u^. 

larks  on  the  Iaw  of,  ii.  t]7,  W  J<y. 

Salityor,  how  determined,  ii.  13$ 
p  told  by  enemy  to  a  neutral,  bow  fara  lawful,  il.  iiS  m.,  139  n,, 
140 
,   good3,wIien  considered  lawfiilfii.  139 
.  cfTect  of  right  of  stoppa^  in  fntniftu  as  tn,  it,  136 
(  ve«wls  exempt  from  bctng  made.  ii.  I4t)  i-/  t^y. 
Ltnacle  by  belliKerenl  in  neutral  vr.iteis,  li.  197 
k^pniperty  in  a,  now  it  may  p.u«  to  the  captors,  il.  303  a. 
t'Tnaac  in  violation  of  neutral  rif-hts.  i.  iSS.  ii.  304  et  Uf. 
•%hat,  exempt  from  inquiry  in  neutral  cotin,  ii.  Jog  ». 
validity  of,  BOW  afTcacd  by  illegal  equipment,  ii.  309 
i^made  in  ncniral  waters,  ii.  so;  tf  tfq. 

ide  during  armistice,  ii.  344 
capture  of,  how  cflected,  ii.  380  et  tfq.,  523  h. 
future  of  captors'  interest  i^,  before  condemnation,  tj.  381  w.,  410  M. 
Ssty  of  officer  who  se'iKU,  ii.  383 

whether  sh-tre  in,  is  assijinable  before  condemnation,  H.  383  n. 
duty  rf  captor  a&  to  havinj^prire  adjudicated,  ii,  38;,  418*. 
re^Uttons  of  the  United  Slates'  n;ivy  as  to,  ii.  385  m,  *t»fq. 
Jotnl  opturen  of,  ii.  386 

rule  tA  to  who  axe  to  be  deemed  captors,  iL  188  //  ny. 
deonons  on  jtunt  captures  of,  by  poblicvesseiiof  war,ii.389//j 
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transports  and  «tore«liips,  when  to  be  deemed  joint  capton,  it  jfi 
', convoying  thips  when  to  be  deemed  joint  captora,  iL  393,  yf) 

i.«'hat  uerMins  entitled  to  a  share  in,  U.  yj2  w, 

■  land  forces,  when  to  be  d«med  joint  capiors,  iL  393 

k  joint  captures  b>-  allies,  li.  394 

•  privateers,  ii.  39 j,  396  *L 

<■  rcveatM!  culters,  li.  396 

"boats,  ii.  396 

,  tenders,  il.  397 

(..  non-conunissioned  vessels,  it.  398 

^  fraud  in  j<Mnt  captor^  iL  399 

bright  in,  how  Toneiied,  ii.  401  et  sef. 
I  grounds  on  wlilch  restitution  of,  decreed,  it  ^14,  514.  5:6  a,  {St^ 

53=  « 

■    consequenc^es  ^ith  which  rcsitiution  of,  may  be  airended,  fi,  405*, 

captors  of,  when  liabte  for  costs  and  daniagcs,  iL  406 
.''    validity  of,  how  determined^  ii.  41  j. 

I   officers  nnd  crew  of,  when  vnliiled  to  wages  from  |iffin  popot^ 

u^       iL42i  w. 

i/  right  of  belligerent  to  sell,  in  neutral  territory,  iL  433  m. 

J    carried  into  neutral  port,  ii.  437 

when  priie  court  will  order  sale  o^  ii.  437 

course  to  be  adopted  u-hcrc  captors  do  not  bring,  for  adJuAcaiiav 
y  iL  438 

-^  after  what  period,  condemned  by  prin  court,  iL  439  «, 

whether  recaptures  are,  ii.  514  jr. 

tights  of  postliminy  in,  country,  IL  515 

law  of  postliminy  applicable  to,  ii.  sal  e/ tef, 

priia  property  wltcn  subject  to  pay  salvage,  tt.  33' 

who  entitled  to  abandoned,  ii.  534 

PRIZE  COURT, 

authority  of,  L  52 

mle  of  domicil  in,  L  360 

jurisdiction  of^  as  to  property  captured  In  civil  war,  i.  4S6  «. 

jurisdiction  of,  as  to  priics  made  out  of  its  lerritorial  autknrTly,i. 

39+  «-,  4=5  "• 
prov:sions  of  37  and  2S  Vict.  c.  35  as  to  jurisdktioB  of,  R.  jM^t 

395"- 
convention  between  England  and  France  u  to  jurisdietiea  id,  a. 

395 
forfeiture  or  restitution  of  prires,  when  decreed  by,  ii.  403 
by  what,  validiiyof  prircs  to  be  detcrmrned,  ii.  413///^, 
rule  at  to  what  courts  have  priic  jurisdiction,  iL  416 
£nglish  court  of  adtnimlty  how  far  a,  ii.  416 
nature  of  the  constitution  of  a,  ii.  416  n. 
princiolcs  governing  proceeding*  of  Ilritiih,  ii.  416  0.  ft  if^. 
procedure  of  British,  11.  418  it.  et  se^. 
procedure  of  American,  iL  435  *■/  «y. 

courts  in  the  United  States  whidi  luve  prire  junidicUoQ,U.  ill 
where  it  m.«y  beheld,  iL  43:  *t uq. 
in  conquered  territory,  ii.  4:3  el  sey. 
extent  of  jurisdiction  of,  ii.  424  et  le^. 
effect  of  senlcnce  of,  iL  4:8 

hoif  f.ir  dcciaiunof  a  foreign,  receivable  in  evidenoe«tL  428  «. 
uslau-ful  condemnation  by  a  foreign,  ii.  430 
^   nurse  adopted  by  the  King  of  Pru^ia  in  1753  as  to  the  Mntrif* 
ofUiicisb,  iL  431 
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course  adopted  by  the  United  States  in  1794  as  to  the  sentence  of 
British,  ii.  431 

E resumption  as  to  sentence  of  a  foreign,  iL  432 
iws  to  be  administered  by  a,  ii.  433 
■'  evidence  in,  ii.  435, 436  n.  //  setj. 
provisions  of  37  and  28  Vict  c.  25  as  to  evidence  in,  ii.  436  «. 
provisions  of  27  and  28  Vict.  c.  2^  as  to  proceedings  of  prize  court, 

in  reference  to  joint  captors,  li.  439  n. 
provisions  of  27  and  28  Vict  c.  25  as  to  jurisdiction  of  prize  court 

in  reference  to  condemnation,  ii.  439  «. 
who  may  appear  as  a  claimant  in  a,  ii.  440 
mortgages,  how  treated  in,  i.  489  n.,  ii.  441 
general  nature  of  sentence  of,  ii.  442 

IZE  MASTER, 
duty  of,  ii.  409 

OB  ABLE  CAUSE  OF  SEIZURE,  ii.  404 

OPERTY, 

1.  Rights  of  Property  Generally. 

how  affected  by  change  of  government,  i.  76 

of  a  State,  i.  128 

distinction  between,  and  domain,  i.  128 

the  tenn  '  dominium '  as  applied  to,  i.  1 29 

right  of  a  State  to  acquire,  i.  131 

of  a  sovereign  prince,  i,  131  n. 

title  to,  how  acquired  by  State,  1. 131 

right  of  a  State  to  dispose  of,  i.  132 

'patrimonial  kingdoms,'  i.  133 

State  rights  of,  in  coasts,  i.  138 

in  islands,  i.  139, 147 

in  gulfs,  straits,  rivers,  &c.,  i.  140,  14$ 

in  the  narrow  seas,  i.  141 

in  inland  lakes,  145 
laws  of  real,  i.  154 
laws  of  personal,  i.  154 
Scottish  law  as  to  immovables,  i.  ISS 
laws  of  contracts,  i.  155 
laws  of  the  middle  ages  with  respect  to  the,  of  deceased  foreigner, 

i.  160 
of  foreigners  generally,  i.  161 
how  affected  by  marriage  contract,  i.  163 
jurisdiction  of  State  over,  i.  171 
extent  of  the  domain  of  a  State,  i.  17$ 
right  to  destroy  private  property  in  war,  i.  437  «. 
captured  in  civil  war,  how  condemned,  i.  486  ». 

2.  Enemy's  Property  on  Land,  ii.  96  et  seq.     See  Conquest. 
right  of  State  to  seize,  i.  485,  ii.  97 

some  treaty  enactments  as  to,  ii.  97  «. 

provisions  of  Magna  Charta  as  to,  i.  484,  ii.  97  ». 

provisions  of  27  Edward  III.,  c.  17,  as  to,  i.  485,  ii.  97  ^■ 

provisions  of  4  Henry  V,,  c.  5,  as  to,  97  «. 

declaration  of  Lord  Clarendon  in  1854  as  to,  97  n. 

rule  in  the  United  States  as  to,  i.  485,  ii.  98  n. 

conduct  of  French  and  Germans  in  1870  as  to,  98».,  109  n. 

title  to,  how  Acquired,  ii.  99,  101 

title  to,  given  by  treaty  of  peace,  ii  99 


6o2 


INDEX. 


PROPERTY— (:tf«/«a«fti 

aliciuuon  o^  before  coiilinnatioR  of  conquest,  iU  too 

ncuiral  purcnascrt  of,  ii.  too 

vfhiii,  liable  to  seizure,  ii.  loi 

wlnii,  exempt  rroiii  sciiurc,  iL  103 

what,  excni)it  from  ihc  opcraiions  of  vai,  ii.  106 

niddcni  rule  as  to  seizure,  itc,  of  private  property,  iL  )o8 

exemptions  10  iliis  rule,  ii.  lo^ 

priviiic  property  of  sovercijn),  hvw  considercdi  Ii.  108 

conduct  in  rnvRCO-Austrian  cxmpaign  <t8s9)  as  10  fmrnpn' 

pcrty,  iL  to8  n. 
conduct  in  American  civil  \nit  (ii!64) u  to  pri^-aie  property,  n.  kIk 
seizure  of  private  property  when  uniiTOMlahle,  ii.  1 10 
provisions  of  ISnisscIs  ConfcrcrK:e  isa  to  private  pmpeny,  U.  li) « 
ri)^ht9  cif  private  pri>pcrty,  how  affcctcil  by  dunge  of  sovcvgUl. 

ii.  sai 
meaning  of  the  term  '  property,*  ii,  505 

3.  EsEiiv's  PROPERry  on  tke  High  Seas.    See  r'RWt 
distinction  between  property  on  lind  oitd  on  high  ku,  ii.  lU 
rciiiBiks  on  ihi&  distinctioti,  ii.  125 
established  kw  of  nations  as  to,  ii.  126 
course  pursued  by  England  in  tlJ54as  to,  ii.  1261. 
course  pursued  by  the  belligerents  in  1870  as  to,  iL  l^  jr. 
how  Car  protected  by  ncuttolity  uf  ahippcr.  ii.  1 30 
shipped  by  ciiciny  to  neutral  con!i)i;nec  ii.  1  jj 
how  affected  b>'  right  of  slopiuKC  in  tranxitu,  il  rjS 
English  admiralty  rule  as  to  national  dt.ir.iclcr  of,  IL  136 
rule  of  admiralty  courts  as  to  Iransiicrs  of  enemy's  vcsMh  *»»»■ 

Irals,  ii.  Ij8 
proofs  of  national  chamcicr  ofship^  ii.  143 
vessels  exempt  from  capture,  iL  149 

4.  Pbotkrtv  op  knemv  IK  Enemy's  covnthy. 
right  to  conliscAtc,  i.  48;  ti  jcf. 
time  for  withdrawal  of,  li.  159 
protection  of,  ii.  160 
beld  not  liable  to  capture,  ii.  160  a. 
wlicn  liable  to  capture,  it.  l6t 

5.  PROPKHTV OF  Neutral,! 373,  jSj.  -SV/NMmuL,Nnrrtitni. 

SHir,  Prize. 

PR0VI.SION.S, 

whether  contraband,  ii.  253,  361  <t  seg. 

roles  of  British  Admiralty  as  to,  being  contraband,  ii  sfa 

37  and  iS  Vict.  c.  35  as  to  t^arringe  oJ,  to  enemy,  ii.  264  k. 

PROVOST, 

opinion  of  Sir  Arthur  Weltesley  as  10  a  provoM  euatliiliineu.3 

duty  of  provost  sergeant,  IL  92  w. 

QUAM  r.F.GEM  EXTERJ  A'OB/S  POSt/EUE,  S/tJVDJUf  lUJ 

i'ONEMUS,  I.  4S4  w. 

QUARANTINE,!  189 

RANSOM, 

promise  of,  to  a  pirate,  bow  for  binding,  i.  39S  m, 

ucatment  of  prisoners  of  wat  befon:  iatroauctioa  of  ranawniafc 

focmcT  pr&cuce  u  to,  u.  3S7 
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,N  SO  }A~<ontinueJ. 

modem  practice  as  to,  ii.  358 

'ransom  bill,'  ii.  358,  424 

contract  of,  how  considered,  ii.  358 

contract  of,  how  carried  into  effect,  ii.  359 

nature  of  safe-conduct  implied  in  a  ransom  bill,  ii.  359 

taking  hostage  in  case  of,  ii.  360 

effect  of  contracts  of,  ii.  361 

jurisdiction  of  priite  court  as  to,  ii.  424 

effect  of  recapture,  on  ransom  bill,  ii,  536 

.CAPTURE, 

validity  of,  after  peace,  i.  264 

definition  of,  ii.  514  n. 

right  of  postliminy  as  regards,  ii.  521 

onus pribandi  in  cases  of,  ii.  522  h, 

by  what  law  determined,  ii.  523  n. 

provisions  of  27  and  28  Vict.  c.  25  as  to,  ii.  524  «. 

United  States'  enactment  as  to,  ii.  525  «. 

cases  of  restitution  on,  ii.  526  ».,  527  n.,  532  «. 

French  ordinances  as  to,  ii.  528 

laws  of  Spain  as  to,  ii-  528 

Denmark  as  to,  ii.  529 

Sweden,  ii.  529 

the  States- General  of  the  United  Provinces,  ii.  529 
quantum  of  salvage  allowed  in,  ii.  530,  534 
of  neutral  property,  ii.  531,  535 
allotment  of  salvage  in,  ii.  533 
time  when,  vests  in  captors,  ii.  533  n. 
rules  of  salvage  in  cases  of,  ii.  534 
effect  of,  on  ransom  bill  and  hostage,  ii.  536 
of  a  vessel  by  her  own  crew,  ii.  536 
rules  of  joint,  ii.  538 
by  land  forces,  it.  538 

CIPROCITY,  RULE  OF, 
remarks  on  the,  ii.  94 
limit  to  the,  ii.  95 

in  recapture  of  property  of  allies,  ii.  533  n, 
from  pirates,  ii.  538 

COGNITION, 

Canning's  and  Mackintosh's  remarks  on  the  meaning  of,  i.  72  ». 

GALIA.  i.  127 

PRISALS,  i.  423 

when  resorted  to,  i.  423,  434,  437 

the  care  of '  Pacitico  '  in  1850,  i.  434 

different  kinds  of,  i.  425,  426 

'  letters  of  reprisal,'  i.  425 

historical  instances  of,  i.  425  «.,  434 

how  confined  in  modem  times,  i.  427 

embargoes,  i.  433 

right  of  granting,  i.  436 

letters  of  reprisal,  to  whom  granted,  L  437 

PUBLICS, 

rules  of  ceremonial  applicable  to,  i.  105 
rank  of,  with  regard  to  other  Sutes,  i.  105 

JUiSlTIONS,  i.  265.    Set  CONTRIBUTIONS 
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RETALIATION,  i.  422 

United  States'  aimy  regulations  as  to,  iL  8,  39 

RETORSION,  I  433 

RETROCESSION, 

rights  of  postliminy  as  regards  a,  iL  519 

REVENUE  CUTTERS,  ii.  396 

REVENUE  LAWS, 

effect  of  military  occupation  as  regards,  ii.  458 
operation  o^  over  newly  acquired  territory,  503 

REVOLUTION.    See  Insurrection 
rights  of,  ii.  463 
when  justifiable,  ii.  465 
wars  o^  i.  456 

RHODIAN  LAWS,  i.  9 

RIVER, 

dominion  of  a,  to  whom  it  belongs,  i.  140,  145 

Filum  aqua  or  Thalweg,  i.  145 

right  of '  innocent  passage '  over  a,  i.  1 47 

principles  of  the  Roman  civil  law  as  to  the  navigation,  &c  of  a,i 

148 
treaties  Respecting  the  navigation  of  certain  rivers,  i.  148  rfj^. 
the  St.  Lawrence,  L  151 

decision  of  the  Emperor  of  Germany  in  reference  to  the  St  Law- 
rence, L  152  «, 
blockade  of  mouth  of  a,  iL  217  «. 

ROOLES  lyOLERON,  i.  9 

'ROYAL  HONOURS,' i.  104 

RULE  OF  THE  WAR  OF  1756,  i.  17,  iL  330  ^/ j^y. 

RULE  OF  1793,1.  i7,ii.  336^^ !<:}■. 

SAFE-CONDUCTS   OR   PASSPORTS, 

granting  of,  to  vessels  of  discovery,  ii.  151  n. 

definition  of,  ii.  351 

distinction  between  safe-conducts  and  passports,  iL  351 

different  kinds  of,  ii.  352 

by  whom  granted,  li,  353 

revocation  of,  iL  353 

punishment  for  violation  of,  ii,  353 

'  Ransom  Bill,'  ii,  358  et  scq. 

licences,  ii.  364 

United  States'  army  regulations  as  to,  ii.  45 

SAFEGUARD, 

definition  of,  ii,  354 

use  of,  ii.  354 

punishment  for  violation  of,  iL  354 

how  to  be  construed,  ii.  354 

when  requisite  for  cartel  ship,  ii.  356 

SALUS  POPULI  SUPREMA  LEX,  i.  437  «.,  507 
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LUTES, 

usage  of  nations  as  to,  L  107 
treaties  respecting,  i.  1 1 2  «/  seq. 
what,  to  be  returned  gun  for  gun,  L  113  «.,  iij,  118 
what,  not  to  be  returned,  i.  112  »., 
by  merchant  vessels,  i.  won.,  114,  118,  119 
equality  of  sovereign  States  as  to,  I  1 14 
by  ships  of  war  on  high  seas,  i.  1 14,  1 18 
in  ports,  i.  115,  116,  I18 
to  sovereigns,  i.  115 
to  ambassadors,  L  115 
British  regulations  as  to,  i.  118 
French  „  „       i.  118 

Spanish  „  „      L  119 

United  States,,  „      i.  120 

instances  of  disputes  respecting,  i.  123 

LVAGE, 

in  the  case  of  ships  of  war,  t.  1 89 
question  of  militaJy,  how  determined,  ii.  514 
provisions  of  37  and  28  VicL  c.  25,  as  to,  ii.  534  tt, 
quantum  of,   allowed  in  re-capture,  iL  530 
how  regulated  in  the  United  States,  iL  530 
England,  iL  531 
France,  iL  531 
allowed  to  a  privateer,  ii.  531 

government  vessel,  iL  531 

non-conunissioncd  vessel,  ii.  531 
in  case  of  neutral  property,  iL  531,  535,  538 
allotment  of,  how  regulated,  iL  532 
distinction  between  military  and  civil,  iL  $33 
rules  of  military,  iL  533 

for  recapture  of  a  v^d  by  her  own  crew,  iL  537 
for  recapture  of  a  i-essel  from  pirate*,  iL  $37 
when  alioved  to  land  forces,  'n.  538 

H  JUAN   'IsLAXD ',  L  152  «^  414,  4J6 

^RCH.    Stt  Vj=itaT30X 

:R£TAR1E5  or  ZUHAJiSY,  I  £74-    'f>^  UtrumAiK  ^ikttn 

IZURES,  L  4316 

of  prtiperrr.  i  «26 

of  pericica-:-  iX: 

case  nl  a*  '  Ci.-".'l.ift.'  i  iJJr 

i^-PfcZJ  ZiS-  V  AT:: '.- « . 
n^ci  -jt  -  y,  '.v  VT 
trtw  3*7  -u*;  -Jt  uivirfrtrc,     V^  W  V7 

rr/.vc;  /:y7J/  a.,  a  xt;;/,/.  oF  y/Ak, 

•iac  vjwrj-.uMa  *.  t    >yr  «  ■  j?." 
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SHIPS  (VESSELS), 
I.  Ship  o?  War. 

salute!,  by.  on  high  sea»,  I.  r  r4,  1 18 

in  port!!,  E.  ii;  to  itS 
exemption  of,  from  local  jurisdiction,  i,  176 
rights  of  cmra-icrriiorialiiy  of,  i.  17710  190 
cnmitial  talcing  rcfuEc  in,  i.  184 
bringing  il1rt>al  prize  in  neulml  port.  1.  184 
brcncUct  of  KoreiKu  Knli^itntent  Act  by  officrti  of  Ibralfo,  L  iH 
captuiinK  sniu;,'f;!ets  in  territorial  vmcrs,  j.  188 
local  la»-s  CO  be  observed  by,  i.  189 
aiTCst  on  shore  of  crew  of  foreign,  i.  190 
fugitive  slaves  on  Briiish,  i.  107  c/  ag. 
rii<ht  of  Itritish,  to  aeiie  British  vestelt  engaged  In  unUw^l  xnh, 

i.  347 
case  of  the  '  Shah '  (Brllidi),  and  the  *  Huxtcar '  (P«ran«B),L  ^ 
when  priie  of  war  not  a,  il.  204  «. 
neutral,  communicating  with  blockaded  port,  ii.  333  m. 
right  of,  to  ascertain  riationality  of  merchsnimcn,  ii.  173 
AV/Srtiing  forth  as  a  Vbssel  of  War. 

Merchant  Siiir. 
sa1ut«  by,  i.  1 10  n.  to  iig 
ship  of  a  sovernsn  prince  used  as  a,  i.  1  ji  n. 
jurisdiction  of  a  Slate  oyct,  i.  190 
SUIUK  of  forei^ers  on  bo.-ird  British,  L  t93  n, 
punishment  of  offences  committed  by  Bntish  subjects  on  faMrl 

nritish.  i,  193  ». 
punishment  of  oncnccs  comtoitied  by  British  subjects  m  faotti 

foreign,  i.  193  «. 
fugitive  slaves  on  Driiisb,  i.  205  tt  s^. 

punishment  of  offences  in,  oJT  coasts  of  China  and  Japio,  L  >47 
national  character  of,  how  dctertoincd,  i.  i$3 
who  may  be  owner  (rf  Hritiih,  L  387 
deserters  from,  i.  411  it. 

sehure  of,  for  iranspoit  of  soldiers,  &c.  fjut  Angari^  i.  436  a. 
sinking  of  British,  m  Franco-Pru&staa  war,  L  436  m. 
papers  of,  ii.  144  to  297 
marks  on  Itritisfa,  ii.  145  n. 
spoli.ition  of  papers  of,  ii.  398 
use  of  false  puperx  by,  ii.  299 
engaged  in  sla*«  trade,  il.  277  et  s*q.,  557 
Snip  (In  Time  or  War), 
acquisition  of  hostile  cbaractcr  by  a  neutral,  i,  3S3,  li.  143 
proofs  of  neutrality  of  a,  ii.  144  to  397 
what,  exempt  from  capture,  ii.  149  ^f  i'^- 

tradinK  with  enemy,  when  liable  to  cuiibicatioo,  ii.  1 6>  </  ny . 
transfer  of.  ol  enemy  to  a  neutral,  ii.  XlZitttif.,  }66  ft  uf. 
evidence  of  ownership  of  a,  ii.  16)7 
ground  for  forfeiture  of  a  ncuIrBl,  ii.  170 1, 
effect  of  enemy's  licence  on,  ar»d  cargo,  ii.  169  ftitf, 
insurance  of,  engaged  in  illegal  trade,  ii.  172 
rights  nrd  duties  of  neutral  State  towards  bell  i 
duties  of  neutrals  with  rc^spcci  to  a^iyluni  to  be 
dulie>  of  belligerent,  with  ropect  to  the  rijiht  01  as>-lam,  il  t^ 
afmlnj;  and  cciuippin};,  in  neiilral  nort%  ii.  1^4  '/  J*V. 
captures  by  anncd,  in  ^iol.-llion  of  neutrality,  ii.  104  etxif. 
duty  of  ncuiTjl,  threatened  with  capture,  ii.  209  m. 
wlm  U  a  »iffidcnt.  vulation  of  blockade  by  a  nciunl,  H.  iiA 
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IPS  fVESSELS)-«wAw««/. 
>  Ship  (In  Tims  of  War)— ctw/m««/. 

sailing  for  neutral  pon  wilh  intcDl  to  \iala(c  blockade,  iL  i.io 
cnDoncc  and  egress  of  a  neutral,  into  and  from  btockadcd  portSf 

ii.  326«.,  332,  235 
owner*  of  «,  how  far  bound  by  act  of  master  in  price  court,  li. 

«m5e<jiicncn  to,  for  violating  blockade,  ii.  338 
Itow  aRccted  by  contraband  carKo,  tL  145  e/wy. 
nealralj  when  contraband,  ii.  260  n. 

duty  of  neutral,  on  the  hi^h  seas  towards  a  bdligercnt,  ji.  2S5,  297 
penalty  to  neutral,  for  resisting  search,  ii.  3S7 
what,  exempt  fhim  visitation  and  search,  ii.  388 
cairiagc  of  nentml  goods  in  enemy'*,  it.  310 
cania^  of  enemy's  cooda  in  a  neutral,  li.  308 
rule  of  pri^  law  .-is  to  goods  found  in  enemy's,  ii.  316 
uic  of  enemy's  ilaK  by  neutral,  ii.  318 
pa5S  by  neutral,  ii.  Ji8 
nevtial,  in  employment  of  enemy,  iL  310^  426  n.,  $37 
caiTugc  of  enemy's  dcspnlcbrs  by  neutral,  it.  311  fi  s/y. 
cases  of  condemnation  of,  for  carrying  on  constin};  ami  colonial 

trade  of  enemy,  ii,  333  «,  rf  t^, 
provisions  of  39  &  40  Vict,  c  3A.  as  to  coasting  trade,  11.  239  k. 
DCutral.  when  subject  (o  pay'salvagc,  ii.  $31 
cases  on  icsiiiution  of  neutral,  on  recapture,  tl  533  n. 

Vessel  of  Uiscoverv,  ii.  149.  Sm  '  Prit^'  ■  Mail  Packets,'  ■  Fishtni 
boats,' '  Cand  ship ' 

HIPWRECK, 

powers  of  Hriti»h  coniuls  as  to  shipwrecked  BritUh  tubjeas,  i.  315 
exemption  of,  from  capture,  iL  152 
cue  of  the  '  Pes-ensy,'  iL  421*. 
jurisdiction  over  wreck  once  landed,  ii.  42$ 

rCK  AND   WOUNDED   IN    WAR, 

United  Sutex*  army  regulations  as  to  treatmcnl  of,  ii  4 
instances  of  the  treatment  of,  ii.  Si  w, 
proi'isions  of  the  Convention  of  Ccneva  as  to,  ii.  St  ». 
declaration  of  Ittussels  Conference  at  to,  il.  iSy  a. 
treatment  of,  in  1S70,  by  the  Prussians,  iL  86  m. 

;E.    Sfr  Bi^oCKAni:, 
state  of  uegc,  i.  500 

SNAL  DfSTANCE,^.yjon. 
IILESIAN  LOAN,  THE»i.  I7.49iit. 

ItAVr.RV. 

contracts  for  sale  of  slaves,  L  157 

historicil  sketch  of,  i.  30i  ft  uq. 

Lord  Mansfield's  ilcciMon  in  Somersett  v.  Stewart,  t  »s 

teinarks  on  I^ahI  Mansfield'!,  decision,  L  306 

fogicre  (iUvei  on  Itritish  ships.  L  ;o6  tl  uq. 

the  llriiinh  AJmiralty  Slave  Circular,  1875.  L  so8 

itealies  between  Gre.it  Britain  .ind  thr  Slave  States,  i.  310 

the  Uniicil  SMtin  anil  the  Sbvc  Sutes,  I.  317 
when  abolished  by  Great  Bniain,  L  402  n. 

the  United  States,  L  402  tu 
tieUics  of  Great  Briuin  for  su|^ressioa  of  tiegra^  L  40a  m. 
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SLAVERY— ffftiinMd. 

United  Siiites'  arniy  r^ulations  as  to  aUve$,  ii.  40 

employment  of  slaves  in  var,  it.  71  a. 

slave  trade,  whetbcr  piracy,  ii.  377 

rcguUlioas  agreed  upon  in  iSjS  for  suppression  of  the  stive  tadti 

ii.  278  a.  <t  iti/. 
pronsions  of  tbc  Treaty  of  Washinjcton  w  to  die  A&icu 

tnidc,  ii.  279  >*• 
provisions  of  3i6  &  37  Vict.  c.  88,  ss  to  vessels  Attinc  oat  far  iW 

slave  trade,  ii.  :&>  h. 
provisions  of  treaty  with  Spain  as  to  tbc  slave  tiade^  ii  its 
ship  origiiuiUy  armed  for  slave  trade,  ii.  5171  jiS  m. 

SMUGGLING,  i.   188 

SOLDIERS, 

domicil  of,  i.  37 1 

United  Sutes'  anny  regulations  as  to  conunercial  trantactionH 
ii4i 

SOUTH  AFRICA, 

Hriiist)  subjects  in,  to  what  laws  amenablci  i.  193  m, 

SOVEREIGN, 

definition  of,  i.  134 

privileges  of  a,  i.  1  i6  ».,  \  3I  N. 

immunity  of,  i.  179 

rights  of,  in  England,  i.  433i  475 

SOVEREIGNTY, 

definition  of,  i.  j8, 61,  tl4 
of  a  dependent  Sute,  i.  60 

tributary  Sbtie,  i.  60 
effect  of  a  protectorate  on,  i.  61,  75 
ligw  4C([uircd,  i.  6^ 
how  determined,  i.  61  to  75 
*  ZV  /ircft"  •  and  *  l>t  }Hrt,'  i.6Sefuf. 
rccogr.ilion  of,  i.  73 
effects  of  ch.inge  o^  i.  75  c/  stf. 
rights  cf,  i.  80  ^/  sf^.,  13+ 
a  mcrogative  of  the  king,  i,  ii;  tt. 
dincrence  between,  and  property,  i  138 
alienation  uf  sovereignties,  i.  tyif/jtj. 
ri|£hu  of  over  tbc  sco,  i.  137  f. 
rights  o^  to  legation  and  treaty,  L  zaz  </  Mf. 

SPIES, 

who  are,  iL  30 

if  allowable,  ii.  30 

puQishiuent  of.  ii.  30 

provisions  of  Brussels  Conference,  as  to,  ii.  jp,  31 

right  of  sovereign  10  reipiire  sen'icc  of  subjects  as,  il.  jo 

term  'spy,'  lo  wlium  applied,  ii.  31 

who  arc  not  to  l>e  considered,  ti.  31  ». 

who  are  '  spies '  according  to  intemalioital  law,  it.  ji 

provisions  of  Nav^il  Discipline  Act  as  lo,  ii.  31  n. 

casesof  Hale  nnd  Andn*  puni&hed  as,  ii.  33  //  My. 

United  States'  army  regulaiions  as  to,  iL  446 

SPONSIONS,!.  230 
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ATE, 

defioitioo  of  a,  L  jS 

disdncdon  between  a,  and  a  nation  or  people,  L  59 
what  is  included  in  tbe  word,  L  59 
sovereignty  c^  i.  60  etseq. 
onion  ^  States,  L  62 
confederation  lA  States,  L  63 
composite^  L  65 
senu-soremgn,  i.  65 
sovereignty  oL,  how  acquired,  I  65 
rdation  of^  to  its  individual  members,  i  66^91 
duty  of,  towards  a  country  divided  by  civil  war,  i.  66  </  stq.,  74  «. 
how  affected  by  change  of  sovereignty,  L  7^ 
how  affected  by  dismembennent,  i  76 
division,  L  77 

incorporation  with  another  State,  L  78 
rights  of  sovereign,  L  80 

foreign  interference  in  goverrunent  o^  i  81  4tsef. 
equality  of  sovereign  States,  i.  99 
right  of,  to  assume  titles  of  dignity,  L  lOO 
nSer  of  a,  how  considered,  i.  103 
rank  of,  how  determined,  i.  105 
right  of,  to  regulate  its  ceremonies,  L  107 
rights  of,  as  to  salutes,  114 
.  powers  and  prerogatives  of,  i.  1 24 
laws  affecting,  in  ibe  Middle  Ages,  L  126  h. 
property  and  domain  of,  i.  128,  175 
duties  of,  to  other  States,  i.  131 
property  and  domain  bow  acquired  by,  i.  131 

disposed  of  by,  L  132 
national  territory  of,  i  134 
maritime  territory  of,  i.  134  etseq. 
territorial  jurisdiction  of,  i.  134 
rights  of,  in  coasts,  gulfs,  islands,  narrow  seas,  rivers,  &c.,  i.  13S 

et  seg. 
rights  of  legislation  of,  i  1 53 
judicial  power  oi,  i.  168, 191 
jurisdiction  0^  over  its  citizens,  L  169 

foreigners,  i.  170,  349 

property,  i.  171 
duty  of  State  as  to  its  citizens,  i.  172 
jurisdiction  of,  over  ships,  i.  175 

as  to  criminal  matters,  i.  193 
effect  of  criminal  sentence  of  a,  i.  196 
rights  of  legation,  i.  222 

treaty,  i.  227  et  seq. 
naturalisation,  i.  349,  355 
mutual  duties  of  States,  i.  391  el  seq. 
what  constitutes  a  foreign  State,  393  «. 
responsibility  of,  for  acts  of  its  rulers,  officers,  &c.,  i.  393,  478 

subjects,  i.  394 
duties  of,  to  ministers,  &c,  of  other  States,  i.  400 
rights  and  duties  in  reference  to  trade,  i,  402 
duties  of  mutual  assistance,  L  406  to  408 
duty  of,  to  preserve  independence  of  another  State,  i.  408 
duties  of  humanity,  i.  ^39 
right  of  one,  to  ask  assistance  of  another,  i,  410 
Vattel's  remarks  on  the  duties  of  a,  i.  410 

TOL.  IL  H  R 


6io 


INDEX. 


STATE— f»«/j««ft^ 

duties  as  to  <le*encrs,  i.  41 1 

duty  a(  cultivating  in/entationai  rriendship,  l  41 1 
duty  of,  before  rcsoning  lo  anns,  i.  413 
righi  of,  to  declare  war,  i.  4.74 
right  of,  lo  cont'iscitc  (Icbta,  L  489 
WDO  bound  to  dcfciul,  ii.  1 
JCnrice  of,  liow  Toculntcd,  ii.  2 
rijiht  of,  to  raise  troops,  ii.  4 
dutjr  of,  to  support  its  troops,  it.  4 
forcigacn  serving,  ii.  5 

limit  of  hostility  between  subjects  of  belligerent  Slates,  U.  5J 
duty  of,  lis  tt>  excliHnging  prisoners  oi  war,  ii.  76 
what  aarecments  of  officers  arc  binding  on,  ii.  jy 
duty  of,  as  to  supporting  its  own  subjects  prisoners  of  war,  fi.  79 
right  of,  to  seize  property  and  person  of  eitemy,  Ii.  ^  «l 
C3piurc  documents,  evidence  of  debts,  ii.  lew 
icmain  neuual)  ii.  173 
—papers,  Ac,  ii.  103 
what  property  ]>nsM«  \a  victorious,  II.  108 
relations  of  allied  Stai»  to  common  enenty,  II.  i;j 
right  of,  to  demand  redress  for  unlawful  condenmatioa  of  a  CBrd|i 
priic  coon,  ii.  430 

STOPPAOn  IN  TJiAt\S/Tl/, 

cfTccc  of  right  of,  on  maritime  captures,  i).  ijti 

STRATAGEMS. 

wha.t  ore,  ii.  2; 

what  allowable,  it.  2^ 

instanois  of  unw-orthy  strstagem),  ii.  26  iukI  note 

use  of  false  colours  as,  ii.  38 

deceitful  intelligence  as,  ii.  39 

SURETY,  TREATIES  OF,  L  235  to  241 

how  far  binding,  ii.  6t 

SUSPENSION  OF  ARMS,  11.342 

SWISS, 

remarks  on  the,  confcdcralioo,  L  64 

treaty  power  of,  cantons,  i.  3jS  n.  ^  , 

enrolment  of,  us  soldiers  to  a  foreign  State,  ii.  60  «.,  174 
Ire.ttmcnt  of  French  prisoners  in  1S70  by,  Govcnuocni,  ti.  17&  m. 
—trade  in  time  of  wari  ii.  yjo  n. 

TERR^  DOMINIUM  FJNITVR  UBI  FlNJTi/R  A/tMOftUJiVi^ 
i-  US 

TERRITORY. 

definition  of  n.itioniJ, !.  134 

extent  of  maritime,  I.  134,  168 

diMinciion  Ijctxv'ccR  territorial  jurisdiction  and  marititne,  i.  IJJ 

coasts,  i.  13S 

islands,  L  139 

TESTAMENT. 

rules  of  intertuitional  hiw  applicable  to,  1.  171 
right  to  make  a,  i.  173 
jiKfio  (ftt<im<Hti  eit  juris  dvilis,  i  174 
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TITLES  OF  DIGNITY.     5«  Ceremon  I  Al- 
right of  princes  and  States  to  assume,  i.  lOO 
assumption  of  the  title  of  emperor  by  the  King  of  Prussia,  i.  loo  n. 
ancient  supremacy  of  the  Emperor  of  Germany,  i.  loi  ». 
assumption  of  the  title  of  empress  by  the  Queen  of  England,  i. 

lOI   H. 

assumption  of  the  title  of  emperor  by  the  Czar,  i.  loi  n. 
attempt  to  classify  soverei^s,  L  loi  ».,  105 
the  titles  of  emperor  and  lung,  i.  104 

TORPEDOES, 

Russian  notification  (1877)  to  neutral  vessels  in  consequence  of  the 
laying  of,  ii.  205  «. 

TRADE, 

1.  GENERALLY, 
right  to,  i.  402 

duty  of  mutual,  1.  404 

effect  of  declaration  of  war  on,  i.  48 1 

by  means  of  cartel  ships,  i.  482 

2.  With  the  Enemy.    See  Licences  TO  Trade  and  Coasting 
AND  Colonial  Trade. 

rule  as  to,  ii.  154,  164  n. 

exceptions  to  the  rule  against,  ii.  156,  163 

course  pursued  during  Crimean  war  as  to,  ii.  156  n. 

decisions  as  to  what  is,  ii.  157  et  seg. 

penalty  for,  ii.  158 

m  a  neutral  vessel,  ii.  158 

offence  of,  how  completed,  ii.  158  and  «. 

vessel  engaged  in  unlawful,  when  liable  to  capture,  iL  ie;8  n.,  16$ 

et  seg. 
for  what  it  disqualifies,  ii.  161  n. 
character  of,  how  determined,  ii.  164 
intention  to,  ii.  165 
extent  of  unlawfulness  of,  ii.  171 
classification  of  articles  of  trade,  ii.  251 
•rule  of  the  war  of  1756'  as  to,  iL  330 
'  rule  of  1 793 '  as  to,  ii.  336 

TREASON', 

venue  for,  committed  out  of  and  tried  in  England,  i  194  ». 
where  punishable,  i.  195  n. 
when  not  punishable,  i.  359 
correspondence  with  enemy  is,  i.  484  ff. 
United  States  army  regulations  as  to,  ii.  51 

TREATIES 

among  the  ancients,  L  3 

how  affected  by  change  of  government,  i  76 

when  a  ground  for  interfering  in  affairs  of  another  State,  i.  85 

language  of,  i.  107 

right  of  a  State  to  negotiate,  i.  227 

invalid,  i.  228 

right  of  Swiss  cantons  to  make,  228  n. 

ratification  of,  i.  229 

how  far  obligatory,  i.  231  to  238 

binding  on  the  law  courts  of  Great  Britain,  i.  233 

the  United  States,  i.  233 
divisions  of,  i.  234  • 

maintenance  of,  i.  238 
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TRE  ATI  V.Si—fontintied. 
twearing  to,  i.  ijS 
requisites  to  make,  obligatory,  i.  239 

Srctensiont  of  the  Popes  as  10,  i.  239 
issolution  of,  i.  342 
vnaffecied  by  a  declaration  of  war,  i.  243, 497 
interpretation  of,  i.  244  to  250 
Ireaiy -making  power  of  Great  Utitain,  i.  253 

the  United  Sates,  L  219^  15s 
void  and  voiiiable,  t,  368 
cf  alliance,  i.  236.  ii.  55  to  65 
commerce,  i,  337 
confederation,  i,  136 
extradiiion,  i.  210  w.  to  221  w. 
guatanlee  and  surety,  i.  235  to  341,  it.  6t 
peace,  i.  25 1  to  269 
lecot-nitioii,  i.  iy^ 
Tespecting  salutes,  i.  1 12 

the  sale  of  States,  L  i}} 
of  the  United  States  with  respect  to  fortigners,  L  161 
the  Slave  States,  L  210 
Great  Britain  wilii  the  Sluve  States,  i,  217 
a  ChriKiian  !>inte  wiih  an  infidel  naiioa,  L  2^5  n. 
respectritg  con.^uis,  i.  320/7  vf. 
witn  China,  i.  331  el  sey.,  i.  343  n. 
Japan,  i.  345 
Persia,  1.  347 

reference  to  domiciL  i.  373 
ueaty  of  naturalisation  between  Great  Britain  and  the  Vt 

States,  t.  586 
of  Great  llriiain  for  suppression  of  negro  siarerf,  i.  403  m. 
of  succour,  ii.  60 
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definition  of,  i.  230  m. 
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British  subjecii  in,  for  what  oRenccs  triable,  i.  3)6  m 
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treaty  with  Great  Britain  as  to  enemy's  debts,  i.  490 

martial  law,  i.  501  et  seg. 

Act  of  Congress  with  respet  to  the  Writ  of  Habeas  Corpus,  i.  502 

circular  (i866j  of  the  War  Department  to  the  army,  i.  504  n. 

opinion  ofthe  Atlome>--General  as  10  the  mode  of  trial  of  the  mur- 
derers of  President  Lincoln,  i.  504  n. 

the  Whisky  Insurrection  of  1794  and  1795,  L  507 
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who  may  become  citizens  of,  ii.  493 

rules  of  salvage  in  war,  ii.  530 
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armistice.  Art.  135  to  [47,  ii.  48,49 
art,  works  of,  Art.  34  to  37,  ii.  40 
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belligerents,  who  are.  Art.  57,  ii.  42 
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booty,  Art  4S.  72,  ii.  41,43 
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civil  war,  Art,  150,  li-.S" 

classification  of  enemies,  Art.  155,  ii.  51 

commercial  transactions  of  soldiers,  Art  46,  ii.  41 

communication  with  enemy,  Art.  98,  ii.  45 

crimes,  punishment  of,  Art.  47,  ii.  41 

death,  sentences  of.  Art  iz,  ii.  37 

deserters,  Art  48,  ii.  41 

diplomatic  agents.  Art.  8,  9,  87,  ii.  36, 45 

enemy,  property  of,  Art.  31  to  44,  ii.  39 
person  of,  Art  32  to  44,  it  40 
using  flag  of.  Art.  65,  ii.  42 

flag  of  truce,  Art.  iii  to  114,  ii.  47 
using  enemy's.  Art  65,  ii.  42 

flags  of  protection.  Art.  11 5  to  1 1 S,  ii.  47 

fugitives.  Art  42,  43,  ii.  40 

guides.  Art:.  93  to  97,  ii.  4S 

hospitals.  Art  34,  il  39 

hostages,  Art  54,  SS.  "■  4^ 

insurrection,  Art.  149,  ii.  30 

martial  law,  Art.  i  to  12,  ii.  36,  37 

messengers,  Art.  97,  100,  ii.  46 

military  jurisdiction.  Art.  13,  ii.  37 

necessity,  Art.  14  to  26  and  38,  ii.  37  to  40 
oppression,  Art.  4,  ii.  36 

oflicers,  treatment  of  captured.  Art  73,  ii.  43 

outposts.  Art.  69,  ii.  43 

parole,  release  on,  Art.  1 19  to  1 34,  ii.  47,  48 

partisans,  Art.  81,  ii.  44 

poison,  use  of,  Art.  70,  ii.  43 

prisoners  of  war,  who  are,  infra,  ii.  41  to  46 

who  are  not.  Art.  82  to  S5,  ii.  44 
exchange  of.  Art.  105  to  1 10,  123,  ii.  46,  47 
release  of.  Art  1 19  to  134,  ii.  47,  48 
breaking  armistice,  Art.  146,  ii,  49 

prize  money,  Art.  45,  ii.  41 

quarter,  giving,  Art.  60  to  66,  ii.  42 

rebellion,  Art.  151,  ii.  50 
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treason.  Art.  157,  ii.  51 
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wounded,  treatment  of,  Art.  79,  ii.  44 
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WAR— (-("(//MirA/. 

clfcct  of,  on  treaties,  l  242,  369 

ways  in  which,  miiy  be  concluded,  I.  251 

ri^liu  actiuired  by  a,  caused  by  a  breach  of  ireaiy  of  ] 

Vatiel's  remarks  on,  i.  439  ei  seq. 

justifiable  causes  of,  i.  440  el  teg. 

remarks  of  Grotius  on,  i.  443 

remarks  of  Kent  on,  i.  444 

motivet  for,  i.  444 

pretexts  for,  i.  445 

tmjuiit,  i.  446 

remarks  of  Si.  Augustin  on,  i.  446 

remarks  of  Dr.  WylantI  on,  i.  447  et  xtq. 

remarks  of  Dr.  I.icber  on,  i.  452 

hiwfiiln(-s«  (if  tlefensive,  t.  4;2  «. 

duty  of  a  subject  in  reference  10,  i.  452  «. 

definiiion  of,  1.  454 

different  classes  of,  i,  454 

wars  of  insurreciion  and  revolution,  L  456 

independence,  i.  456 

opinion,  i.  457 

conquest,  i.  457 
civil  wars,  L  458 
national  tvars,  i.  459 
wars  of  intervention  (see  *upn>), 
public  n-ars,  i.  467 
a  private  war,  i.  46^ 
mixed  wnrc,  i.  468 
perfect,  I.  -^69 
Imperfect,  i.  469 
solemn,  i.  469 
non-solemn,  l  469 

rigbt  to  declare,  in  whom  ^-ested,  i.  470,  474 
unlawful,  i.  473 

disiinction  between  unlawful  nnd  unjust,  i,  473 
reply  of  Karl  KusecII  to  Kismarck  on  the  war,  hj  I'mtii^ 

Au^ilna  agninst  Denmark,  i.  473  ». 
declaration  ol,  i.  476 

time  from  which,  to  be  deemed  r^ulor  and  formal,  i.  478 
effects  of  a,  duly  declared,  L  480  <■/  teg. 
duties  uf  ciiixcn!)  in  time  ol^  li.  1. 
implements  uf,  ii,  20 
forbidden  implements  of,  ii.  at  ti. 
dcclaraiioit  of  lifOS  ns  to  use  of  explosives  ia,  ii.  ai  m. 
instance  of  use  of  rcd-hoi  shot  as  implement  off  ii  21  h. 
instance  of  use  of  nails,  &c.,  aa  implcnkcot  o(  IL  32  n. 
use  of  poison  as  implement  of,  ii.  ::  etttq. 
use  of  barbarian  tmops  in,  it.  3:  m. 

sinking  of  i\\\\ii.  laden  with  atoiw  at  enlrancc  of  harboar,  i 
assanmation  as  implement  0^  ii  23  tl  stq. 
whai  stratagems  nllnwable  in,  ii  35 
lav  of  nations  in  icfci-cncc  to  a  just  artd  unjust,  ii.  68 
rights  conferred  by  a  Stale  of,  ii.  68 
insttnccs  of  the  use  and  abuse  of  those  rights,  ii.  69  «, 
CJue  of  Ambrisier.  ii.  69  «. 

persons  exempt  from  tbe  direct  opeintions  of,  ii.  70 
use  of  slaves  m,  ii.  71  «, 
Talleyrand's  opinion  as  to  ihe  application  of  ri^its  oC  7I 
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right  to  kill  an  enemy  in,  ii.  73 

opinion  of  Lord  John  Russell  as  to  when  insurrection  may  be  con- 
sidered civil,  ii.  74  «, 

opinion  of  Lord  Mansfield  as  to  the  cruelties  permissible  in,  ii. 
90  n. 

opinion  of  Sir  W.  Scott  as  to  the  cruelties  permissible  in,  ii.  90  n, 

L^rd  Bacon's  definition  of,  90  n. 

instances  of  the  exercise  of  the  extreme  rights  of,  ii.  95 

rights  of,  as  to  enemy's  property,  96  et  se^. 

modem  usage  of,  as  to  private  property,  li.  109 

wanton  destruction  in,  ii.  1 17 

effect  of,  on  partnerships,  ii.  155  ».,  166 

rights  of,  where  exercisable,  ii.  177 

what  a  sufficient  cause  for  declaring,  iL  195 

rule  of  the,  of  1756,  ii.  330 
■  rule  of,  of  1793.  ii.  334 

WASHINGTON,  TREATY  OF,  1842,  i.  414 

1871,  L  29,  417  n. ;  ii.  185  n. 

WILL.    See  Testament. 

WOMEN, 

domicil  of,  i,  369 

national  character  of,  in  England,  L  387 


THE  END. 
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